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EXECUTIVE SUMMARY 
 

Overview 

IPO commissioned this Report to collect and analyze evidence 

regarding:  

(1) the creation of a SEP rate setting board to determine (on a non-

binding basis) FRAND rates that can be used in SEP negotiations (i.e., 

on a bilateral basis between a SEP holder and an implementer), and  

(2) the determination of an aggregate FRAND royalty rate (i.e. total 

maximum price) for the SEPs covering a particular standard, before or 

shortly after its publication.  

The Report evaluates the feasibility of these policies, and their potential 

effectiveness in improving price predictability in SEP licensing, whilst 

maintaining innovation incentives and consumer welfare. 

Royalty determination and distribution proceedings conducted by rate-

setting bodies in a range of industries share similarities with the types 

of determinations that would be required of a FRAND rate-setting 

tribunal for SEPs. Namely, multiple parties with divergent interests are 

involved; the parties are initially permitted to work out an arrangement 

amongst themselves, but if they cannot, the tribunal’s procedures are 

activated; and the tribunal is empowered to compel discovery, conduct 

hearings, and otherwise adduce all relevant evidence.  

Accordingly, this Report first summarizes, in Part II, the historical and 

theoretical basis for governmental rate-setting. It then describes in 

some detail rate-setting procedures in other fields that can offer 

instructive models for a potential FRAND rate-setting body. These 

include rate-setting for US interstate transport, one of the first regulated 

industries and, at certain points in its history, one of the largest; public 

utilities such as gas, water and electricity; copyrighted works in the UK 
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and US that are subject to compulsory licensing schemes; 

pharmaceutical products in the UK and US that are subject to price 

control and regulation, and the statutory interpleader cause of action in 

the US that enables multiple parties having claims on a single asset 

pool to petition a court to assess their claims in a single action to divide 

those assets equitably. 

The Report then turns in Part III to current methods of rate-setting for 

SEPs, including the private setting of aggregate royalty rates by patent 

pools, and judicial FRAND rate setting in and non-judicial alternative 

dispute resolution (arbitration and mediation).  

Part IV then summarizes recent proposals that have been made to 

establish FRAND rates for SEPs by other means. This includes the 

European Commission’s proposed EUIPO SEP Competence Centre, 

which is intended to maintain a database of European SEPs, to check 

the essentiality of SEPs to the standards under which they are 

declared on a sampled basis, and to determine, on a non-binding 

basis, aggregate FRAND royalty rates for all SEPs covering a 

particular standard, and rates for particular SEPs and SEP portfolios. 

This section then describes the proposed US Standard Essential 

Royalty Act (SERA), which would limit the ability of non-US courts from 

establishing FRAND royalty rates for US SEPs by creating a new US 

judicial body having the exclusive authority to determine FRAND rates 

for US SEPs. Next, it addresses a series of SDO and academic 

proposals concerning group negotiation of aggregate SEP royalty rates 

and caps, and an academic proposal for an international, non-

governmental tribunal for setting aggregate SEP FRAND rates and 

allocations. This section then summarizes related proposals that may 

affect FRAND rate-setting, such as ex ante rate disclosure prior to the 

publication of a final standard, systems for “checking” the essentiality of 

declared SEPs and systems for checking the validity of declared SEPs. 

Finally, Part V applies the evidence presented in Parts II, III and IV to 

the specific features of a FRAND rate-setting system that are the 
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subject of IPO’s inquiry, including its legal and institutional setting, 

decisional scope, and procedural design aspects. 

 

Findings and Recommendations 

A. The Legal and Institutional Context for Rate-Setting 

1. Institutional Locus 

Rate-setting activity occurs across a range of different institutional 

settings or loci. These include governmental settings, both judicial 

proceedings and administrative/agency procedures, as well as private 

settings, which include both private adjudication by a third party (e.g., 

arbitration) and collective action by private parties. Table 1 (EXS) 

summarizes the institutional loci for the rate-setting activities discussed 

in this Report. 

Table 1 (EXS) 

Institutional Loci for Rate-Setting Activity 

Part Rate-Setting Function Description 

A.1 - Private (collective) 

III.A Standards patent pool Patent holders with pool administrator 

IV.C Group Negotiation within SDOs 

(License Negotiation Groups 

and pseudo-pool) (proposed)  

SEP holders and/or implementer collective 

rate negotiation 

A.2 - Private (adjudicated) 

IV.D Global Rate-Setting Tribunal 

(proposed) 

Independent arbitral tribunal 
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Part Rate-Setting Function Description 

III.C FRAND Disputes (arbitrated)  Independent arbitral tribunal 

B.1 - Government (judicial) 

IV.B US Standard Essential Royalty 

Court – bilateral FRAND rates 

(proposed)  

Special US federal rate court 

III.B FRAND Disputes (litigated)  National courts 

IV.E.2.c Japanese Hantei Procedure for 

essentiality checking 

Japan Patent Office 

II.e US Performing Rights 

Organization Copyright Rates  

US federal courts 

II.I US asset pools with multiple 

claimants 

Statutory interpleader action in federal court 

B.2 - Government (agency) 

IV.A EUIPO Competence Centre – 

aggregate and bilateral FRAND 

rates (proposed)  

EU-level agency 

II.C US public utilities  State public utility boards 

II.D US Copyright Compulsory  

License Rates 

Copyright Royalty Board, with appeal to 

courts 

II.F UK Copyright Rates UK Copyright Tribunal 

II.G.1 US Federal Drug Pricing Centers for Medicare and Medicaid 

II.G.2 US Drug Pricing – State Level State Prescription Drug Advisory Boards  

II.H UK Drug Pricing National Health Service (NHS) 
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The institutional setting in which a rate-setting activity is situated is of 

critical importance. One of the major differences between 

governmental and private bodies is the degree to which parties may be 

compelled to participate in a rate-setting proceeding and abide by its 

outcome. That is, participation in a governmental proceeding may be 

made mandatory within the jurisdiction of the authorizing body (e.g., 

state, federal, supra-national), while participation in a proceeding 

organized privately generally requires the consent of the participants. 

Cost is another factor that distinguishes governmental and private 

institutional proceedings. Governmental institutions are funded by the 

public purse, while private ones are largely funded by the parties 

themselves. This being said, governmental bodies can, and usually do, 

impose fees on parties that avail themselves of governmental 

procedures (e.g., court filing fees).  

In terms of decisional enforcement, institutional differences are less 

pronounced. Governmental institutions, including courts, act with the 

authority of the state and may rely on state-backed mechanisms to 

enforce their decisions. Agency decisions may be enforced either 

through direct agency action or by recourse to the courts. Decisions of 

private institutions lack the direct enforcement power of the state, but 

state-based mechanisms, such as judicial process, may be utilized to 

enforce private contractual agreements. Likewise, under the New York 

Convention, private arbitral awards may be enforced through judicial 

proceedings.  

An additional dimension of institutional choice involves transparency 

and openness. Governmental proceedings are often structured so as to 

allow public observation and the participation of interested parties. 

Private proceedings (e.g., rate setting by patent pools and bilateral 

arbitration), in contrast, generally do not seek to maximize 

transparency and openness, though these principles have been 

incorporated into the policy-making procedures of some SDOs.  
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2. Competition Law Considerations  

Though competition laws are not directly applicable to state agencies, 

member states of the EU are prohibited from enacting or enforcing 

laws that could diminish the effectiveness of competition rules.   This 

requirement has led to private challenges to legislation and regulation 

on the ground that it interferes with private competition.  Yet the 

European Court of Justice has consistently held that national legislation 

fixing prices is not condemned as a private arrangement achieving the 

same effect.  

Unlike rate-setting proceedings conducted under the auspices of a 

governmental authority, the discussion and negotiation of prices within 

private settings can give rise to antitrust and competition law concerns. 

Thus, it is possible that a FRAND rate-setting decision by a non-

governmental arbitrator could be challenged on antitrust or competition 

law grounds, though no such challenge has been identified.  

Patent pools covering industry standards have set royalty rates through 

collective discussions among the pool administrator, participating 

patent holders and, in some cases, potential licensees.  The European 

Commission has acknowledged that “Technology pools can produce 

pro-competitive effects, in particular by reducing transaction costs and 

by setting a limit on cumulative royalties to avoid double 

marginalisation. The creation of a pool allows for one-stop licensing of 

the technologies covered by the pool.”  The UK CMA, in its 2023 

Guidance on Horizontal Agreements, references the EU guidelines.   

In reviewing proposed standards-based patent pools under its 

“business review letter” procedure, the US DOJ indicated that it would 

not bring an enforcement action to prevent the formation of these 

pools, provided that they undertook procedural safeguards – such as 

transparency, nondiscrimination, voluntariness, independence, 
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essentiality/complementarity and openness -- to limit the potential for 

anticompetitive conduct.   

It has been alleged that policies permitting, or requiring, the exchange 

of FRAND license rate information among SDO participants would give 

rise to antitrust and competition law risks by facilitating the improper 

exchange of information among competitors and encouraging 

implementers to coordinate the exertion of anticompetitive pressure on 

SEP holders to reduce their licensing rates to sub-FRAND levels.  

These concerns have arisen in the context of ex ante rate disclosure 

requirements, maximum rate caps, collective rate negotiation among 

SDO participants and even the public disclosure of arbitrated FRAND 

rates. In most cases, antitrust and competition authorities in the EU, 

UK and US have not expressed concern with existing FRAND rate 

disclosure policies. 

In 2021, the European Expert Group recommended the formation of 

implementer collective licensing negotiation groups (LNGs) to negotiate 

licenses with SEP holders (Proposal 75).  This proposal has rekindled 

the discussion of the permissibility of collective rate agreements under 

European competition law. Critics of joint negotiation proposals have 

argued that allowing implementers to negotiate prices with SEP holders 

on a collective basis could enable those implementers to exert 

oligopsonistic pressure against SEP holders, thus depressing royalty 

rates below reasonable levels.  Whether or not caused by 

anticompetitive conduct, other economists have predicted that SEP 

royalties negotiated collectively will be lower than those that would be 

negotiated in serial bilateral transactions.  Yet others have identified 

characteristics of SDOs that may reduce the risk of anticompetitive 

oligopsonistic behavior by implementers in markets for standardized 

products. These include the involvement of SEP holders in royalty 

negotiations, the leverage that SEP holders wield in the standardization 

process, the unpredictability regarding which patented technologies will 

ultimately be included in a standard, and the practical inability of 
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product manufacturers to reduce their purchases (i.e., of SEP licenses) 

to depress prices.  Moreover, this author has noted that concerns 

about joint negotiation of aggregate SEP royalties raise fewer concerns 

than collective negotiation of rates between groups of implementers 

and a single SEP holder, as SEP holders can form their own 

negotiation coalitions to counterbalance any improper leverage by 

implementer groups.  

In 2007 the US antitrust agencies found that joint ex ante activity 

undertaken by an SDO or its members to establish licensing terms as 

part of the standard-setting process was likely to confer substantial 

procompetitive benefits by avoiding hold up that could occur after a 

standard is set and that such activity should not be condemned as per 

se illegal, but rather evaluated under the more flexible rule of reason 

approach.   

 

3. Constitutional Law and Treaty Considerations 

Recently, critics have questioned whether the European Commission’s 

EUIPO SEP Centre Proposal may violate the fundamental right to 

intellectual property under Article 17(2) of the EU Charter and Protocol 

1, Article 1 of the European Convention on Human Rights (ECHR), as 

well as Article 28.2 of the World Trade Organization (WTO) Agreement 

on Trade-Related Aspects of Intellectual Property (TRIPS Agreement). 

While the EU Charter permits state regulation of property rights, such 

regulation may be imposed only “in so far as necessary for the general 

interest”, i.e., in a manner that is not disproportionate or intolerable. 

Similar claims have been made with respect to the proposal’s 

compliance with the TRIPS Agreement.    

 

B. Decisional Authority of a FRAND Rate-Setting Tribunal 
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The scope of a FRAND rate-setting tribunal’s authority may vary 

significantly along a number of axes depending on the goals and 

constraints of its designers. This Section discusses some of the major 

axes of variation in authority with reference to the evidence collected. 

1. Policy Goals  

The designers of any new rate-setting body and procedure should first 

consider the ultimate goal of the contemplated rate-setting activity. 

Should it exist to benefit consumers while permitting industry to earn a 

sustainable profit, along the lines of drug pricing boards and utility rate 

commissions? Or should it create a level market playing field by 

reducing the leverage of dominant players, as the early ICC sought to 

do? Or should its principal goal be to foster innovation by channeling 

financial incentives to private firms that generate new technologies, as 

some SEP holders might argue? Or should its focus be on returning 

surplus to manufacturers or consumers of standardized products?  

Clearly, there is no “right” answer to these questions, yet no procedure 

can be designed that is entirely neutral with respect to them. 

Accordingly, the designers of a rate-setting system should make an 

effort to articulate the ultimate goals of the system and then seek to 

tailor its procedures to the achievement of those goals.  

 

2. Subject matter authority 

It is important, at the outset, to specify the matters within a rate-setting 

tribunal’s competency to decide. In the case of a FRAND rate-setting 

body, the determination of bilateral and aggregate FRAND royalty rates 

would be required. The determination of aggregate FRAND rates 

should also encompass an allocation of the aggregate royalty among 

individual SEP holders.  To make these determinations, a tribunal may 

also be required to consider issues of patent validity and essentiality.  

However, in order to retain the tribunal’s focus on the complex and 

detail-oriented task of rate-setting, its authority probably should not 
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extend to other claims between the parties (e.g., breach of contract, 

antitrust/competition law, patent misuse, fraud, inequitable conduct), 

which should be adjudicated in court or arbitration. This limitation is 

generally consistent with other rate-setting procedures, other than 

those handled directly by courts.  

 

3. Binding versus Non-Binding Decisions 

A fundamental question that will shape a rate-setting tribunal is 

whether its decisions will be legally binding on the parties before it or 

merely advisory in nature. Most of the rate-setting procedures 

described in this Report result in binding rate determinations, though 

some are subject to appeal.  Table 2 (EXS) below summarizes the 

binding effect of rate determinations made by the different rate-setting 

bodies described in this Report. 

Table 2 (EXS) 

Binding Effect of Rate-Setting Activity 

 Rate-Setting Function 

Non-Binding 

III.C FRAND Disputes (mediation) 

IV.E.2.c Japanese Hantei Procedure for essentiality checking 

IV.A EUIPO Competence Centre – aggregate and bilateral FRAND 

rates (proposed)  

Binding, with procedural appeal 

III.B FRAND Disputes (litigated)  
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 Rate-Setting Function 

IV.B US Standard Essential Royalty Court – bilateral FRAND rates 

(proposed)  

II.C US state public utility commissions 

II.D US Copyright Compulsory License Rates 

II.E US Performing Rights Organization Copyright Rates  

II.F UK Copyright Rates 

II.I US asset pools with multiple claimants 

Binding, no procedural appeal 

III.A Standards patent pool 

III.C FRAND Disputes (arbitrated)  

IV.C Group Negotiation within SDOs (License Negotiation Groups 

and pseudo-pool) (proposed)  

IV.D Non-Governmental FRAND Tribunal (proposed) 

II.G.1 US Federal Drug Pricing 

II.G.2 US Drug Pricing – State Level 

II.H UK Drug Pricing 

 

Rate determinations that are non-binding are advisory only and parties 

cannot be compelled to abide by them, at least not by the bodies 

making those determinations. Nevertheless, non-binding 

determinations could have a persuasive effect on other adjudicatory 

bodies such as courts. That is, if a non-binding rate determination is 

made by a respected body with relevant expertise that has collected 



22 
 

and considered a substantial body of relevant evidence in making its 

determination, its results will be informative to a court later considering 

the matter and may even be persuasive. To the extent that the rate 

determination, the tribunal’s reasoning and the evidence supporting it 

are deemed to be admissible in a later judicial proceeding, the 

tribunal’s proceeding will save the court time and resources, possibly 

expediting such a proceeding. Moreover, the parties to such a non-

binding determination may themselves elect to abide by it rather than 

continuing their dispute through litigation, thereby reducing costs for all. 

However, there is a lack of data on the number of litigation proceedings 

avoided through non-binding determinations. 

This being said, parties determined to maximize their advantage may 

not be eager to participate in a proceeding that will result in a non-

binding rate determination (i.e., if they intend to proceed to litigation in 

any event).  

FRAND rate determinations may be made binding either through SDO 

rules or governmental edicts (legislation or regulation). As shown in 

Table 2 (EXS), most governmental rate determinations are binding on 

the parties, though most of these allow for appeal of particular rate-

setting decisions either within the relevant agency or to a specified 

court or courts.  

4. Global v. National Rate Determinations 

A FRAND rate-setting tribunal would need, at the outset, to decide 

whether it intends to determine FRAND rates on a national or global 

basis. It is typical that multinational parties negotiating FRAND 

licensing agreements do so on a global basis, though entities with a 

strong national focus may only seek licenses for their local markets. As 

a result, patent pools typically assess rates on a global basis, and the 

proposals discussed above regarding collective FRAND rate 

negotiation would also most likely involve rates determined on a global 

basis. 
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Following this logic, many arbitration tribunals will determine global 

FRAND rates to resolve global disputes (one of the major advantages 

of arbitration in multinational FRAND disputes). However, courts 

making FRAND rate determinations differ in the geographic scope of 

their decisions. While courts in the UK and China have demonstrated a 

willingness to set FRAND rates for SEPs around the world (and have 

been criticized for this), courts in the US have typically construed their 

authority as limited to setting rates for the US patents before them.  

The choice whether a rate-setting body should determine national or 

global rates will impact litigation of the affect SEPs around the world 

and may also impact the ability of national courts in other jurisdictions 

to adjudicate the disputes before them (as disputes over FRAND rates 

will become moot once a global license is executed by the parties). 

Clearly, permitting a single adjudicatory body to determine global rates 

can make the overall FRAND rate determination process more efficient 

(as only one, rather than multiple, determinations will need to be 

made), though this efficiency may come at the expense of national 

sovereignty over patents issued in a particular jurisdiction. The 

proposed EUIPO Competence Centre, which will be authorized to set 

global FRAND rates, has been criticized for the expansive reach of its 

rate-setting authority. 

5. Potentially Probative Evidence 

The types of evidence that could be probative in FRAND rate-setting 

proceedings, and which a rate-setting body may wish to collect, include 

the following: 

a. Value of contributions 

FRAND determinations must take into account the value of a patented 

technology to a given standard and the importance of that standard to 

a given product. This evidence can be provided both by technical 

experts, who can evaluate the breadth and importance of individual 

SEP claims, as well as marketing experts who can speak to the 
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importance of particular technical features to an overall product and 

market.  

In addition to the value of a particular patented technology, evidence 

relating to the value of other patented and unpatented features of a 

particular standard and product are useful to assess the relative value 

of the patented technology, as may be the contributions of the product 

user to the overall value of the product.   

b. Comparable licenses  

Many forms of rate-setting rely on “comparable” agreements or 

licenses in order to establish benchmark rates, and disputes over what 

licenses are sufficiently “comparable” to be utilized are commonplace. 

Thus, the UK Copyright Tribunal has considered whether an 

agreement can be considered comparable for rate-setting purposes if it 

was entered “in the shadow” of a pending reference to the Tribunal, the 

US Copyright rate court may view agreements as less than comparable 

if they were obtained through the exercise of market power, though the 

US Copyright Rate Board may accept such agreements.   

The suitability of comparable licenses has also been heavily debated in 

FRAND rate cases. As in other areas of law, the principal points of 

contention are the threshold for comparability and the degree to which 

certain features of a license should disqualify it from consideration 

(e.g., whether it was entered into in settlement of litigation).  

Given these considerations, a FRAND rate-setting body would do well 

to delineate as clearly as possible what types of licensing agreements 

would be viewed as comparable for evidentiary purposes. However, it 

seems inevitable that the body will need to analyze proffered 

agreements on a case-by-case basis in order to assess their probative 

value in any FRAND rate determination, as courts in the UK and US 

have done in numerous FRAND rate cases.  

c. Development costs 
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NHS rate-setting in the area of prescription drugs takes into 

consideration a drug developer’s cost and profit margin, as well as the 

amount of support that it may have received from government sources.  

While proposals to link SEP pricing to cost are thus far limited to 

academia, such information may help to establish the technical value of 

a patented technology. 

d. Implementer costs and profit margin 

In addition to SEP holder costs, the economics of the market for 

products implementing a particular standard may be relevant, 

particularly the profit margin typically enjoyed by implementers in that 

market. The level of implementer profits may also be useful as a check 

on potential royalty stacking.  Of course, implementer profits will not be 

uniform across the entire market of standardized products, and while 

this measure of damages may be appropriate in a bilateral dispute 

between parties, it may be less probative when implementers of a 

standard are of varying sizes, operate in different markets, and offer 

products with different feature sets at different price points.  

e. SDO policy interpretation 

While a few SDO policies offer guidance regarding the interpretation of 

their FRAND commitments, most do not, and even those that do omit 

most details regarding the calculation of FRAND royalty rates. As a 

result, adjudicators interpreting the requirements of an SDO’s FRAND 

policy must sometimes rely on the testimony of individuals who either 

helped to draft those policies or operated under them for an 

appreciable period of time and can thus represent the general 

understanding of the policy among SDO participants.  Thus, when 

extrinsic evidence regarding accepted interpretations of otherwise 

ambiguous or incomplete SDO policy language is necessary, a rate-

setting body should be authorized to seek such evidence through 

testimony of reliable witnesses. 

f. Legal standards 
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If the legal rules governing a particular SDO policy are not within the 

professional competency of tribunal members (e.g., UK members of 

the tribunal may not be versed in French law, which governs ETSI’s 

policies), then reliable testimony regarding the relevant laws should be 

obtained through unbiased expert testimony.  

6. Rate Calculation Methodologies 

There are numerous controversies surrounding the methodology for 

making FRAND rate determinations including: whether it is appropriate 

to assess a SEP’s value by constructing a hypothetical negotiation 

among the parties, whether the value of a SEP should be assessed 

before (ex ante) or after (ex post) it is included in a standard, whether 

the royalty base should reflect the entire market value rule (EMVR) or 

the smallest salable patent practicing unit (SSPPU) and whether rate 

determinations should be made on a bottom-up or top-down basis, 

among others. 

While the procedures of the rate-setting bodies discussed in this 

Report do not necessarily answer these questions, they do illustrate 

different approaches to the specificity with which the authorizing 

statutes and rules of rate-setting bodies constrain the deliberations of 

those bodies. Clearly, some level of guidance is required for a rate-

setting tribunal to operate in a manner that is consistent and insulated 

from repeated challenge and second guessing. Yet it is also not clear 

that micro-specification of rate-setting procedures is either advisable or 

practical prior to the tribunal’s formation.  

7. Allocations among SEP Holders 

Separately from the question of how to determine FRAND rates is the 

equally important question what information a rate-setting body should 

produce. This question is particularly salient in connection with 

aggregate rate determinations, in which two elements exist side by 

side: the overall royalty burden on a particular standard (i.e., the sum of 

all SEP royalties on a product conforming to that standard), and the 
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manner in which royalties are allocated among individual SEPs and 

SEP holders. There are competing methodologies for making such 

allocations with tradeoffs of accuracy against expediency. Whatever 

method is used, however, it appears important for an aggregate 

FRAND rate determination to make some effort toward allocation, as 

failing to do this renders the aggregate rate meaningless in the face of 

individual SEP holder demands. Every judicial FRAND rate 

determination that has utilized a top-down methodology (i.e., an 

aggregate rate), has by necessity performed an allocation, at least as 

to the SEPs asserted in the action.  

8. Effect on Injunctive Relief 

A prohibition on parties’ ability to seek injunctive relief against 

implementers of standards during the pendency of rate-setting 

proceedings could be viewed as instantiating a SEP holder’s promise 

to grant FRAND licenses to willing licensees by permitting the rate-

setting body to conduct its determination in due course and preventing 

SEP holders from using the legal process (i.e., seeking an injunction) 

to pressure potential licensees to settle on unfavorable terms before 

the rate-setting body has made its determination.  

Various precedents for such prohibitions exist, both historically and in 

current practice. Likewise, both the European Commission and the US 

Federal Trade Commission have issued orders prohibiting SEP holders 

from seeking injunctive relief during negotiation of FRAND rates with 

willing licensees. The EUIPO SEP Centre proposal would also prohibit 

SEP holders from proceeding in court during the pendency of the 

Centre’s deliberations – one of the proposal’s more controversial 

features.  

It is important to note that in each of these cases, is not permanent. 

Once FRAND royalty rates are determined for a specific standard, a 

SEP holder should generally be permitted to enforce its SEPs and seek 
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injunctive relief against implementers that fail to pay the adjudicated 

FRAND rate within a reasonable period of time. 

 

C. Procedural Design of a FRAND Rate-Setting Tribunal 

There are numerous procedural dimensions of any rate-setting body, 

considerations regarding some of which are outlined below. 

1. Composition, Expertise and Size of Tribunal 

Rate-setting tribunals range in size from a single judge to panels of 

three or more adjudicators to large groups of stakeholder 

representatives. Table 3 (EXS) below summarizes the characteristics 

of the tribunals described in this Report.  

Table 3 (EXS) 

Rate-Setting Tribunal Characteristics 

Part Rate-Setting Body Tribunal Size Tribunal Qualifications 

A.1 - Private (collective) 

III.A Standards patent pool Stakeholder 

representatives 

None 

IV.C Group Negotiation 

(proposed) 

Stakeholder 

representatives 

None 

A.2 - Private (adjudicated) 

IV.D Global Rate-Setting 

Tribunal (proposed) 

3 arbitrators substantial expertise in 

technical standardization 

processes 

III.C FRAND Disputes 

(arbitrated)  

1-3 arbitrators Case specific 
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Part Rate-Setting Body Tribunal Size Tribunal Qualifications 

B.1 - Government (judicial) 

IV.B US Standard Essential 

Royalty Court 

(proposed)  

5 royalty judges Ordinary judicial 

qualifications 

III.B FRAND Disputes 

(litigated)  

1 (national 

judge) 

Ordinary judicial 

qualifications 

IV.E.2.c JPO Hantei Procedure 

for essentiality checking 

3 administrative 

judges 

JPO judicial qualifications 

II.D US PRO rate court  1 (district judge) Ordinary judicial 

qualifications 

II.H US interpleader 

proceeding 

1 (district judge) Ordinary judicial 

qualifications 

B.2 - Government (agency) 

IV.E.2.b EUIPO Competence 

Centre – essentiality 

checks  

1 evaluator TBD 

IV.A.1 EUIPO Competence 

Centre – aggregate 

rates 

3 conciliators appropriate background 

from the relevant field of 

technology 

IV.A.2 EUIPO Competence 

Centre – FRAND rate 

determination 

1 conciliator TBD 

II.B US State public utility 

commissions 

Variable Variable, may be elected 
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Part Rate-Setting Body Tribunal Size Tribunal Qualifications 

II.C US Copyright Royalty 

Board 

3 judges Chief Judge – 5 years 

experience in 

adjudications, arbitrations, 

or trials 

 

Judges - significant 

knowledge in the field of 

copyright law and 

economics, with 7 years 

legal experience 

II.E UK Copyright Tribunal Panels of 3: 

1 Chair/Deputy, 

2 ordinary 

members 

Chairs – 5 years law 

practice or prior judicial 

experience 

 

Ordinary members – no 

requirement 

II.F.1 US Federal Drug Pricing Agency 

personnel 

n/a 

II.F.2 US State Prescription 

Drug Advisory Boards 

Variable Variable  

II.G UK National Health 

Service (NHS) 

Agency 

personnel 

n/a 

 

The US Copyright Rate Board implementing statute offers the greatest 

level of detail regarding member qualifications, requiring that the Chief 

Judge have at least 5 years experience in adjudications, arbitrations, or 
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trials, and that the other two judges on a given panel possess 

significant knowledge in the field of copyright law and economics, 

respectively, and have at least 7 years of legal experience.  The 

European Commission’s SEP Centre proposal states only that 

conciliators should have an “appropriate background from the relevant 

field of technology” but leaves further qualifications to implementing 

legislation enacted within 18 months after adoption of the proposal.  

In some cases, adjudicators may be political appointees or elected 

officials with little or no technical expertise, and it is left to the discretion 

of the appointing official to select individuals capable of discharging 

their duties. Some appointees to rate-setting bodies may be consumer 

advocates, labor representatives or representatives of interest groups 

such as patients suffering from a disease treatable by a drug under 

consideration by a drug pricing committee. While individuals such as 

these may lack experience in economic and technical matters, they 

may bring to the tribunal additional perspectives that may prove 

valuable in the rate-setting process. 

National bias of tribunal members may be significant in the FRAND 

context, given different approaches to FRAND rates by the courts in 

different jurisdictions, as well as the perceived biases toward firms 

based in a rate-setter’s “home” jurisdiction (and against firms based in 

trading rivals). To address this issue, approaches can be borrowed 

from a range of international tribunals. For example, the rules of the 

International Centre for Settlement of Investment Disputes (ICSID) 

provide that the majority of the arbitral panel in an investor state 

dispute must be nationals of states other than those involved in the 

conflict being arbitrated.  At a more general level, all such ICSID 

arbitrators must be persons able “to exercise independent judgment.”  

This requirement could implicate not only national origin, but also 

industry allegiance. It is well-known in the world of standardization that 

organizations operating at different levels or segments of a market 

(e.g., component manufacturers, end user product designers, 
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consumers, research institutions, patent assertion entities) have 

divergent policy preferences and goals. As a result, many SDOs 

require “balance” among different stakeholder groups on technical 

committees, and this effort at balance has been argued by some to be 

needed with respect to SDO policy decisions as well.  Accordingly, it 

may be prudent for a FRAND rate-setting tribunal to seek members 

that are either entirely unaffiliated with any commercial interest (e.g., 

academics with no history of industry consulting) or to require 

balancing of individuals with ties to relevant stakeholder interest 

groups. 

 

2. Confidentiality and Transparency 

It will need to be decided whether, and to what degree, a potential 

FRAND rate-setting tribunal would make public its proceedings, 

evidence, deliberations, reasoning and decisions. The rate-setting 

bodies discussed in this Report vary considerably in this regard. 

The submissions to, and results of, UK and US judicial proceedings 

(such as PRO rate court decisions and judicial FRAND rate 

determinations) are typically open to public inspection, subject to the 

issuance of protective orders for specific items of confidential and trade 

secret information.  Likewise, advisory opinions issued in a JPO Hantei 

proceeding are “entirely open to the public”, subject to the protection of 

specific trade secret information.  Judicial proceedings in countries 

such as Germany and China, however, are less transparent, and only 

the court’s published decisions are made public while the evidence 

collected and proceedings themselves are not open to the public. 

The EUIPO Competency Centre, as proposed, will publish its expert 

opinions regarding aggregate FRAND rates.  However, with respect to 

bilateral FRAND rate determinations, the methodology used by the 

conciliator will be made publicly available, but the actual rate 

determination will remain confidential.  
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Bilateral arbitration is usually conducted in an entirely confidential 

manner, such that none of the proceedings, reasoning or ultimate 

decision are made public. This level of confidentiality has been 

criticized, but also appears to be desirable to parties electing to resolve 

their disputes through arbitration.  

3. Stakeholder Engagement 

It will be important for the legitimacy of any FRAND rate-setting tribunal 

to permit participation by all interested stakeholders, whether SEP 

holders, implementers, regulators, or affected members of the public 

(represented by civil society organizations). This reflects notions of 

openness that already exist in the milieu of standardization, as well as 

other public rate-setting procedures.  

Given the cost (in terms of time as well as financial outlays) of 

participating in rate-setting activities, the emergence of trade 

associations representing small and medium enterprises (SMEs) could 

facilitate engagement by these stakeholders in rate-setting 

proceedings. A rate-setting tribunal could affirmatively encourage 

participation by such groups. 

4.  Timing of Decisions 

Rate-setting proceedings involving multiple parties and complex 

technologies and markets can be extremely time-consuming. These 

lengthy timeframes have led to efforts by emerging and proposed 

bodies to impose shorter timeframes for the determination of FRAND 

rates and related findings. Any FRAND rate-setting tribunal should set 

reasonable timelines for the determination of FRAND rates, given the 

amount of stakeholder input and evidence that will be collected. 

5. Discovery and compelled production of evidence 

Another important consideration is the degree to which evidence may 

be collected (or compelled) by the tribunal. In judicial proceedings and 
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some agency proceedings, the tribunal may order parties to produce 

evidence.  Judicial proceedings in some countries, most notably the US 

and to a lesser degree the UK (but only under very limited 

circumstances in countries such as Germany and China), also permit 

parties to compel each other to produce evidence through the 

discovery process.  A proposed tribunal’s authority to permit discovery, 

and to require the production of evidence by third parties, should be 

considered. 

6. Appeal 

In most developed countries, the right to appeal a judicial determination 

of first instance is a fundamental component of the rule of law.  In 

standardization, too, the ability of participants to appeal technical 

decisions of a working group or technical committee to a higher 

authority within an SDO is considered to be a requirement for “due 

process”.   

One of the principal questions that must be answered with respect to 

any appeals process is the level of deference that the appellate body 

should give to the determinations of the body whose decision is being 

appealed. At root, it is a question of statutory interpretation – to what 

degree should an agency be free to interpret its own statutory 

mandate, and to what degree should courts second guess that 

agency’s decisions. This is one of the key issues in administrative law 

and continues to evolve around the world.  In the UK, courts will set 

aside an agency determination only when it is “so unreasonable that no 

reasonable authority [after considering appropriate factors] could ever 

have come to it.”   

7. Cost 

The cost of creating and maintaining a rate-setting tribunal, whether 

governmental or private, can be substantial. This cost involves 

compensation for staff (expert adjudicators, administrators and support 

personnel), physical facilities for offices and proceedings, information 
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technology, and external advisors.  Some of the procedures associated 

with FRAND rate-setting, such as checking the essentiality of declared 

SEPs, could also involve substantial costs. In private bilateral 

arbitration, the direct costs of the proceeding, as well as an overhead 

charge to cover the indirect costs of the arbitral tribunal, are typically 

borne by the parties. Each party generally bears its own internal and 

external costs (e.g., attorneys, experts, etc.). The arbitration agreement 

may call for fee shifting, requiring the “losing” party to bear both the 

costs of arbitration as well as the prevailing party’s costs. 

The costs of private multilateral rate-setting are often spread among 

the participants. SDOs often charge membership fees that cover their 

administrative costs, while members bear their own costs of 

participation. Patent pools typically raise funding from participants to 

support their initial formation, including recruitment of participants, 

patent essentiality checks and licensing outreach. The Global Rate-

Setting Tribunal proposal contemplates supporting the Tribunal via a 

small surcharge that SEP holders would impose on each SEP royalty 

payment.  

Government agencies engaged in rate-setting may also seek to recoup 

their costs from parties to these proceedings. While these fees 

generally do not cover the entire cost of maintaining the institution, they 

may offset some operational costs and, in some cases, may be 

significant.  This being said, many agencies involved in rate-setting are 

funded by the public purse and do not seek to recoup their costs from 

affected parties (e.g., in utility and prescription drug settings). The 

recoupment of costs is less common among judicial and quasi-judicial 

bodies, which may impose modest filing and court fees, but bear the 

bulk of their internal expenses. This approach can lead to periodic 

legislative review of the cost justification of such bodies.  

D. Utilization 
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It is hard to predict the level of usage that would be made of a FRAND 

rate-setting body. The activity of rate-setting bodies in other sectors 

has varied dramatically. The comparatively low level of utilization of 

certain rate-setting tribunals is likely due to the fact that these bodies 

are called upon to set rates only when private parties cannot agree on 

rates. This is in contrast to tribunals that act as the rate-setter of first 

instance and must thus convene on a regular schedule in order to fulfill 

its statutory mandate. 

Conclusion 

Rate-setting in a range of industries has been conducted for more than 

a century through both governmental and private mechanisms. In many 

cases, these procedures have inured to the benefit of competitors, 

markets and consumers. While many SDOs require the holders of 

SEPs to grant licenses on FRAND terms, bilateral negotiation among 

SEP holders and implementers of standards has not always been 

smooth, leading to disputes and litigation around the world as well as 

jurisdictional competition and conflict.  

Accordingly, the public interest may be served by the establishment of 

a structured rate-setting function for aggregate and individual FRAND 

licensing rates. Crafting the details of such a function, however, is a 

complex task with multiple interdependent variables and dependencies. 

As a result, reference to the successes, challenges and failures of rate-

setting bodies across a diverse mix of industries and contexts can be 

helpful in enabling planners to optimize any such function for the 

benefit of the economy, innovation and consumers. To do so, policy 

makers should seek the input of all relevant stakeholders in the 

industry to be regulated, enact procedures to protect the interests of 

small entities and new market entrants, and clearly articulate the goals 

of the rate-setting enterprise. 
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I.  INTRODUCTION 
 

Standards, SEPs and FRAND 

Most of the myriad technical standards implemented in products 

today—from Wi-Fi to HTML to 5G —were developed by firms 

collaborating within voluntary industry associations known as 

standards-development organizations (SDOs).i As recognized by the 

UK Competition and Markets Authority,  

Standardisation agreements generally produce significant 

positive economic effects, for example by encouraging 

the development of new and improved products or 

markets and improved supply conditions. Standards thus 

generally increase competition and lower output and 

sales costs, benefiting the economy as a whole. 

Standards may maintain and enhance quality, security, 

provide information, and ensure interoperability and 

compatibility (thus increasing value for consumers).ii 

Given the technical complexity of many technical standards, they may 

be covered by hundreds, thousands, or even tens of thousands of 

patents.iii In order to manufacture and sell a product that implements 

such a standard without infringing these patents, the product 

manufacturer (often referred to as an “implementer” of the standard) 

requires permission -- a license -- from the holders of such patents. 

Yet, once a standard is widely adopted in the marketplace, product 

manufacturers have little choice but to offer products that comply with 

that standard. As a result, the holder of a patent that is “essential” to 

the implementation of that standard (a standards-essential patent or 

SEP) could have the power to prevent competing manufacturers from 

distributing products that implement the standard or to charge an 
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excessive price for them to do so (a phenomenon often referred to as 

“hold-up”).iv In order to reduce the risk of hold-up, in the late 1950sv the 

predecessor of the American National Standards Institute (ANSI) 

adopted a policy requiring that ANSI-accredited SDOs could 

promulgate a standard covered by patents only if those patents were 

made available for licensing by all implementers of the standard on 

terms that were royalty-freevi or that bore royalties that are “fair, 

reasonable and non-discriminatory” (FRAND).vii,viii Such commitments 

trace their origins to a series of US antitrust remedial orders imposed 

on parties that used patents for anticompetitive ends during and in the 

decades following World War II, a period characterized by heightened 

antitrust enforcement in the US.ix Since then, antitrust and competition 

authorities around the world have recognized that commitments to 

license SEPs at rates that are no higher than FRAND can promote the 

economic and technical benefits of standardization.x The World Trade 

Organization (WTO) Technical Barriers to Trade (TBT) Agreementxi 

also recognizes the importance of such licensing commitments. 

Accordingly, most SDOs around the world today impose some form of 

SEP licensing commitment, and many of these commitments require 

licensing of SEPs at rates that are FRAND.xii 

But despite the widespread imposition of FRAND commitments by 

SDOs, there is not broad consensus regarding the methodology for 

determining what royalty rates should be considered “fair” and 

“reasonable” in any given instance. No SDO defines precisely how to 

calculate royalty rates that are FRAND, and some expressly disclaim 

any role in establishing, interpreting, or adjudicating FRAND royalty 

rates.xiii A few SDOs, citing antitrust and competition law concerns, 

even prohibit the discussion of royalties and other SEP licensing terms 

within the context of SDO activities.xiv 

With little guidance from SDOs, SEP holders and manufacturers of 

standardized products (implementers) are left to determine FRAND 

royalty rates in private negotiations. But given the complexity of these 



39 
 

transactions, the large sums at stake, and the legal uncertainty that 

pervades this area, disputes have arisen regarding the appropriate 

level of FRAND royalty rates. It is now routine for manufacturers of 

standardized products to claim that SEP holders seek royalties that are 

in excess of FRAND limits and are thereby violating their FRAND 

commitments by engaging in “hold-up” behavior. By the same token, it 

has become commonplace for SEP holders to claim that implementers 

are dragging their feet in negotiations, intentionally stalling so as to 

avoid paying royalties (a practice referred to as “holdout” or “reverse 

hold-up”).xv In both types of cases, courts around the world have been 

called upon to adjudicate the level of royalties that SEP holders bound 

by FRAND commitments can validly charge. Not surprisingly, these 

disputes are often costly, time consuming and unpredictable. 

Background of this Report 

In December 2021, the UK Intellectual Property Office (IPO) led a call 

for views to better understand whether the current framework for SEPs 

is functioning to support innovation and to establish whether change is 

needed. A further evidence-gathering exercise was carried out in 

March 2023, in the form of a questionnaire aimed at SMEs, small and 

mid-cap businesses. 

As part of this evidence gathering, stakeholders identified a lack of 

price predictability in SEP licensing that could potentially act as a 

barrier to implementing standardised technology. Numerous solutions 

were proposed to address this issue. Among these, the IPO seeks 

additional evidence as to the following: (1) the creation of a SEP rate 

setting board to determine (on a non-binding basis) FRAND rates that 

can be used in SEP negotiations (i.e., on a bilateral basis between a 

SEP holder and an implementer), and (2) the determination of an 

aggregate FRAND royalty rate (i.e. total maximum price) for the SEPs 

covering a particular standard, before or shortly after its publication. 
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IPO commissioned this Report to collect and analyze evidence 

regarding the feasibility and potential effectiveness of these two 

proposed solutions in improving price predictability in SEP licensing, 

whilst maintaining innovation incentives and consumer welfare. In 

particular, IPO suggested that evidence be collected relating to other 

rate-setting procedures and tribunals such as Japan’s “Hantei” advisory 

opinion, the UK Copyright Tribunal, Prescription Drug Boards (in the 

US), The European Commission’s proposed Regulation on aggregate 

royalty and the pharmaceutical price regulatory scheme (PPRS). 

Organization of this Report 

In order to address IPO’s inquiries regarding the establishment of a 

function or body that could determine bilateral or aggregate FRAND 

rates, this Report first summarizes, in Part II, rate-setting procedures in 

other fields that can offer instructive models for a potential FRAND 

rate-setting body. These include rate-setting for interstate transport 

(Section II.B), public utilities (Section II.C), copyrighted works in the US 

and UK (Sections II.D through II.F), pharmaceutical products in the US 

and UK (Sections II.G and II.H) and the statutory interpleader cause of 

action in the US (Section II.I). 

The Report next turns in Part III to current methods of rate-setting for 

SEPs, including the private setting of aggregate royalty rates by patent 

pools (Section III.A), and adjudicated SEP rate setting in bilateral 

contexts by courts (Section III.B) and non-judicial alternative dispute 

resolution (arbitration and mediation) (Section III.C).   

Part IV then summarizes recent proposals that have been made to 

establish FRAND rates for SEPs by other methods, including the 

European Commission’s proposed EUIPO SEP Competence Centre 

(Section IV.A), the proposed US Standard Essential Royalty Act 

(SERA) (Section IV.B), a series of SDO and academic proposals 

concerning group negotiation of aggregate SEP royalty rates and caps 

(Section IV.C) and a proposal for an international, non-governmental 
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tribunal for setting aggregate SEP FRAND rates and allocations 

(Section IV.D). Section IV.E then summarizes related proposals made 

over the years that may affect rate setting, such as ex ante rate 

disclosure (Section IV.E.1), systems for “checking” the essentiality of 

declared SEPs (Section IV.E.2) and systems for checking the validity of 

declared SEPs (Section IV.E.3). 

Finally, Part V applies the evidence presented in Parts II, III and IV to 

the specific features of a FRAND rate-setting system that are the 

subject of IPO’s inquiry, including its legal and institutional setting, 

including competition law, constitutional law and treaty considerations 

(Section V.A), the decisional scope of such a body, including whether 

its determinations should be binding or non-binding, global or national, 

confidential or public (Sections V.B.1 to V.B.3), and the methodology 

that such a body should use in determining bilateral and aggregate 

FRAND rates (Sections V.B.5 and V.B.6). Section V.C addresses 

procedural design aspects and choices of such a rate-setting body, 

while Section V.D presents evidence regarding the potential utilization 

rate of such a rate-setting function. 

 

II.  RATE-SETTING PROCEEDINGS OUTSIDE OF STANDARDIZATION 
 

This Section describes selected governmental rate-setting procedures 

outside the area of technical standardization. In assessing the 

adaptation of rate-setting procedures to FRAND rate determinations, 

both bilateral and aggregate, a number of insights can be gleaned from 

the procedures used in other rate-setting contexts, as courts and 

agencies have wrestled for years with many of the same challenges 

facing FRAND adjudicators today. The specific application of these 

rate-setting contexts to a potential FRAND rate-setting body is 

discussed in Part V. 
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. Theory and History of Rate-Setting 

For centuries, governments have established expert bodies to 

determine rates for public and private goods and services across a 

broad range of industries and markets. Professor Richard Epstein 

traces the origin of such rate-setting bodies to Sir Thomas Hale’s 

influential 1670 treatise De Portibus Maris, which discusses the need to 

regulate the prices charged by owners of wharves and other public 

accommodations “affected with a public interest.”

xviii

xvi Epstein goes on to 

recount the history of rate setting in England and the United States in 

industries including grain elevators, railroads, and public utilities.xvii 

Many of these early rate-setting tribunals sought to ensure that rates 

charged by regulated providers would be “reasonable and 

nondiscriminatory”  for resources that had broad public usage and 

were necessary to support public needs and the economy. 

In his seminal 1982 analysis of governmental regulation, Stephen 

Breyer (later a Justice on the US Supreme Court) identifies several 

traditional justifications for rate-setting and other regulation, including 

the control of monopoly power, the limitation of excess rents, 

accounting for negative externalities (spillover effects affecting the 

public), compensating for informational deficits, and reducing 

“excessive” competition in certain markets.

xxiii

xix In response to these 

considerations, governments have engaged in various forms of rate-

setting to determine and apply “just and reasonable” pricing, which can 

be based on a provider’s cost of service, historical pricing, or other 

factors.xx Breyer identifies significant flaws in the implementation of 

each of these rate-setting regimes and posits several alternative 

approaches including an unregulated market policed by antitrust 

enforcement.xxi Yet despite his skepticism, not to mention his personal 

involvement in the deregulation of the US airline industry in the 

1970s,xxii  Breyer acknowledges that “where natural monopoly is at 

issue, regulation remains appropriate”, citing in particular the 

telecommunications industry.  At root, rate-setters of all kinds face a 
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similar set of challenges. Howard Shelanski, a former Director of the 

Bureau of Economics at the US Federal Trade Commission, describes 

the fundamental challenge of rate-setting as follows: 

suppose regulators want to protect buyers from a 

monopolist's exercise of its market power and allow the 

seller only a "fair" or competitive rate of return on its 

sales. Mistakes in setting the rates could either deliver 

consumers too little benefit compared to monopoly pricing 

(if the regulated rate is too high) or deter efficient levels of 

investment by the regulated firm (if the regulated rates 

are too low) ... The emergence of competition in 

regulated markets increases both the likelihood of rate-

setting errors and their potential costs because the rate 

affects not just consumer surplus and incumbent [parties] 

decisions, but the incentives of the new entrants as 

well.xxiv 

Shelanski’s observations, originally formulated in connection with 

federally set rates for access to telecommunications equipment 

infrastructure, are equally applicable to FRAND rates for today’s 

standardized technology.  

Likewise, as Andrew Popper writes in connection with the regulation of 

motor carriage rates during the 1970s, 

The end results of an effective regulatory system and of 

an effective open market system are identical. There are 

four market objectives: fair rates or pricing that is 

consistent with cost plus a reasonable rate of return, 

efficiency, innovation, and logical control over market 

participants or entry. Whether a system is regulatory or 

open market, or a mixture of both, these objectives 

remain constant.xxv 
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These considerations, raised half a century ago, are echoed by the 

debates being conducted today over FRAND rate-setting. As such, the 

consideration of rate-setting mechanisms for SEPs can profitably take 

into account the lessons learned from other market sectors and past 

rate-setting efforts.  

One of the touchstones of a rate-setting tribunal has always been that it 

should operate under a consistent set of principles and procedures, 

taking into account all relevant evidence pertinent to the case at 

hand.

xxvii

xxviii

xxvi Its decisions should also be recorded and accessible to the 

public so as to offer as much guidance as possible to the industry 

being regulated. The rate-setting body should also continue in 

existence beyond the resolution of particular disputes, thus enabling its 

members to develop relevant expertise and custom that can be applied 

consistently from case to case.  The expertise and industry 

knowledge resident within such a body can reduce the cost of each 

case decided, as the parties need not educate judges or juries 

regarding the practices and norms of the industry with each new 

case.  Moreover, a rate setting tribunal can apply independent 

judgment and discretion when determining rates that must meet a 

loosely-defined standard, such as the “just and reasonable” rates that 

are established by public utility tribunals.xxix 

Today, as will be shown in the examples below, rate-setting has 

expanded beyond public resources such as utilities and railroads. Yet 

many of the principles developed in these historical settings have 

continued to be applied in the case of more discretionary resources 

such as copyrighted content. This observation is then relevant in the 

consideration of rate-setting procedures for SEPs, which also, in large 

part, relate to discretionary goods such as smartphones and video 

games, though as the modern technology infrastructure migrates 

increasingly toward wireless and related technologies, the essentiality 

of these resources to everyday life has increased markedly. 
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Interstate Transportation in the US 

Given its inherent interstate character, the transportation of goods and 

persons across state borders within the US has long been viewed as 

an area in need of consistency and fair and open access.  In 1887, 

three years before the enactment of the Sherman Antitrust Act of 1890, 

Congress created the Interstate Commerce Commission (ICC), the first 

independent federal regulatory agency in the US. The initial charter of 

the ICC was to regulate the rates and practices of the increasingly 

powerful railroad industry, but the agency’s authority was gradually 

expanded to cover all forms of interstate transport including trucking, 

domestic shipping, and pipelines, but excluding air transport.xxx The 

story of the ICC is a microcosm of American economic history. As 

encapsulated by Paul Dempsey, 

Congress initially instituted regulation under the ICC [in 

1887] largely to protect the public from the monopolistic 

abuses of the railroads. Between 1920 and 1975, 

however, the goal of the national transportation policy 

shifted to protection of the transportation industry from 

the deleterious consequences of unconstrained 

competition. Then, just as market failure had given rise to 

economic regulation, regulatory failure gave rise to 

deregulation. Thus, in the last quarter of the twentieth 

century and into the twenty-first, regulatory policy has 

sought to stimulate competition in order to enhance 

consumer welfare. Managed competition across a 

number of infrastructure industries was jettisoned in favor 

of market Darwinism. Transportation, as the first major 

industry to be regulated and, nearly a century later, the 

first to be deregulated, has been at the forefront of this 

dramatic (r)evolution in economic policy. xxxi 

Congress dismantled the ICC in 1995, transferring some of its authority 

to other agencies and leaving other segments of the transportation 
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sector unregulated, with varying results.xxxii

xxxiii

 During its century of 

operation, the ICC was party to thousands of rate-setting proceedings 

and hundreds of judicial cases involving rate tariffs, maximum rates 

and challenges to carrier rates.  At its peak in 1976, the ICC had more 

than 2,100 personnel and a budget in excess of US$50 million.  A 

summary of the ICC’s myriad procedures and rulings is beyond the 

scope of this Report, particularly since they are largely of historical 

interest and were eventually supplanted by the political decision to 

encourage greater competition (including price competition) among 

industry participants. Even so, a few aspects of the agency’s rate-

setting procedures are worth considering. 

First, the ICC’s authorizing statutes imposed various ratemaking 

standards on the agency, including that its rates must be “just and 

reasonable” and free from “unjust discrimination”. These standards 

applied across all modes of transportation regulated by the ICC and 

required that the agency give due consideration to “the effect of the 

rates on the movement of traffic by the carriers for which the rates are 

prescribed” and “the need for adequate and efficient transportation 

service at the lowest cost consistent with the furnishing of such service 

and to the need of the carriers for sufficient revenues.”xxxiv 

A second notable feature of ICC rate-setting was its explicit (and early) 

engagement with collective groups representing market stakeholders.  

For example, in one 1977 interstate carrier tariff proceeding, Andrew 

Popper identifies over one thousand independent carriers that 

participated.

xxxvi

xxxv Popper notes that the ICC’s collective rate-setting 

authority was viewed as beneficial to smaller carriers inasmuch as it 

prevented larger ones from reducing prices solely to eliminate 

competition and reduce market entry.   

Another notable feature of the ICC was its authority to charge regulated 

entities for the exercise of its statutory functions. Under the 

Independent Offices Appropriation Act of 1952 (IOAA),xxxvii US federal 

agencies were authorized to prescribe and collect fees for their 
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services. Accordingly, the ICC levied fees on regulated entities to cover 

its direct labor and overhead costs for activities including reviewing rate 

agreements, processing requests for rate increases and publishing rate 

tariffs.xxxviii These fees were challenged by associations of regulated 

motor carriers on the basis, among other things, that “part or all of the 

identifiable benefits of the filings inure to the public at large rather than 

to the carriers.” The challenge was unsuccessful, thus enabling the ICC 

(and other agencies) to continue to charge regulated entities for the 

agencies’ internal costs incurred while engaged in rate-setting activity. 

Finally, rate-setting in interstate transportation enjoyed one of the first 

statutory antitrust immunity frameworks in the US. Pursuant to the 

Reed-Bulwinkle Act of 1948 (codified as part of the ICC Act), Congress 

exempted from antitrust scrutiny those negotiated rate agreements 

among surface carriers that were submitted to, and approved by, the 

ICC as furthering national transportation policy.xxxix While some 

criticized this immunity as facilitating collusive price fixing,xl Andrew 

Popper has argued that “it allows for a process of deliberation and 

dialogue that is the sine qua non for survival of small and moderate-

sized carriers and is in the best interest of the shipping public.”xli 

US Public Utilitiesxlii 

Public utilities such as gas, electricity and water have long been viewed 

as essential resources for residents of even moderately populated 

regions of the United States. Given the significant cost of building 

infrastructure to distribute these resources to individual residences, the 

providers of such utilities are often granted service monopolies within 

municipalities, counties and states. As a result, the rates charged by 

these entities are regulated by the state and federal government. This 

Section summarizes some of the many public utility rate-setting 

procedures that currently exist in the US at the federal and state levels. 
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Public Utility Rate-Setting by the US Federal Government 

At the federal level, the Federal Energy Regulatory Commission 

(FERC) has statutory authority under the Federal Power Act and the 

Natural Gas Act of 1938 to regulate the interstate transmission of 

electricity, natural gas, and oil, including by setting rates.xliii For 

example, FERC authority to set rates under the Natural Gas Act 

applies to “the transportation of natural gas in interstate commerce, to 

the sale in interstate commerce of natural gas for resale for ultimate 

public consumption for domestic, commercial, industrial, or any other 

use, and to natural gas companies engaged in such transportation or 

sale, but shall not apply to any other transportation or sale of natural 

gas or to the local distribution of natural gas or to the facilities used for 

such distribution or to the production or gathering of natural gas.”xliv  

A leading treatise describes the rate-setting procedure utilized by 

FERC under the Natural Gas Act: 

Historically, FERC regulated prices under the Natural 

Gas Act by a system of filed rates ... Although these rates 

will typically first be proposed by the seller of the gas or 

the transmission services, the Commission must review 

the rates to ensure that they are “just and reasonable”; 

otherwise, they will be deemed “unlawful.” After a 

proposed rate is submitted, the Commission may 

suspend it for a period of up to five months, either acting 

on its own motion or pursuant to a complaint from a state, 

municipality, state utilities commission or another gas 

company. If, after five months, FERC has taken no final 

action, the proposed rate will automatically go into effect, 

although the Commission may order the company to post 

a bond to cover any refunds the Commission may order 

when a fair rate is finally established. If the Commission 

determines that a proposed rate is unjust, unreasonable, 

discriminatory or preferential, it has the power to order a 
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different, “just and reasonable” rate. The Commission’s 

rate determinations are reviewable in the courts of 

appeals; however, if FERC’s findings of facts are 

supported by substantial evidence, they must be taken as 

conclusive.xlv 

Rate-Setting by State Public Utility Commissions 

State governments have authority to regulate those portions of the 

public utility market that are not regulated by the federal government, 

including the delivery of utility services to in-state retail customers. In 

most states, public utility commissions derive their authority to set rates 

from state legislatures (although some have independent state 

constitutional authority).xlvi  

Nearly all state laws governing the regulation of public utility rates 

establish that rates must be just, reasonable, and nondiscriminatory.xlvii

xlviii

 

Federal and state courts have the authority to review rates set by state 

utility commissions, but courts are generally deferential to the 

commissions’ rate setting.  

Though procedures vary from state to state, the utility rate setting 

system in California, the most populous US state, is illustrative. In 

California, the California Public Utilities Commission (CPUC) regulates 

privately owned electric, natural gas, telecommunications, water, 

railroad, rail transit, and passenger transportation companies.xlix The 

CPUC was established in 1911 by constitutional amendment as the 

Railroad Commission.l In 1912, the California legislature expanded the 

Commission’s regulatory authority with the Public Utilities Act.li The 

CPUC consists of five Commissioners appointed by the Governor and 

confirmed by the state senate for six-year staggered terms.lii 

The rate-setting process differs slightly across divisions, but generally 

involves a proposal by the utility and review by the CPUC. In the water 

division, for example, large utilities can apply to the CPUC for a rate 

increase with every three years.liii Their application must include 
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information to justify the proposed increase, such as historical and 

projected expenses and infrastructure improvement projects. The utility 

must also provide notice of the application to its customers and in the 

local newspaper. For 30 days after the filing of an application for a rate 

increase, protests can be lodged by members of the public. The Public 

Advocates’ Office, an independent branch of the CPUC that represents 

ratepayers, also reviews the applications and may file protests. 

The CPUC will often hold Public Participation Hearings to allow the 

public to voice opinions about proposed rate changes. In addition, any 

member of the public can become a party to an application, which 

allows them to file testimony, write briefs, and present evidence. The 

application proceeding is overseen by an administrative law judge 

(ALJ), who makes a proposed decision to authorize, deny, or partly 

authorize the proposed rate increase. The proposed decision then 

comes before the CPUC Commissioners who may accept, reject, or 

revise the ALJ’s proposed decision. Any party aggrieved by a CPUC 

decision may petition the California appellate courts for a writ of review 

to have the lawfulness of the decision determined.liv 

UK Copyright Tribunal 

In the UK, a number of non-profit collective management organisations 

(CMOs) have been formed to grant collective licenses of copyrighted 

works such as musical compositions, sound recordings, print and 

digital works, artistic works, and the like to users.lv The UK Copyright 

Tribunal was established under the Copyright, Designs and Patents Act 

of 1988 (CDPA) as the successor to the Performing Rights Tribunal, 

which was established by the Copyright Act of 1956. Its function is to 

adjudicate commercial licensing disputes between copyright owners 

(typically represented by collecting societies) and copyright users. Any 

person in the UK who has unreasonably been denied a licence by a 

collecting society, or who considers the terms of an offered licence 

(particularly its rates) to be unreasonable, may refer the matter to the 
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Tribunal. Accordingly, the large majority of cases before the Tribunal 

involve disputes with collecting societies.lvi 

Members of Tribunal 

The Tribunal consists of a chairman and two deputy chairmen 

appointed by the Lord Chancellor, and between two and eight ordinary 

members appointed by the Secretary of the Department for Science, 

Innovation and Technology.

lviii

lvii The only qualifications for membership 

are that the chair or a deputy chair must have been an advocate or 

solicitor for five years or have held judicial office.  There are no 

special qualifications for ordinary members.lix 

The Chairman is unpaid, while other members of the Copyright 

Tribunal may be paid such remuneration and allowances as 

determined by the Secretary of State with the approval of the 

Treasury.lx 

Cases are heard by panels of three Tribunal members: a chair or 

deputy chair, plus two ordinary members.lxi 

Rate Setting Standards 

In considering the terms of licensing schemes, the Tribunal makes 

decisions based on what it “determine[s] to be reasonable in the 

circumstances.”

lxiii

lxii In determining what is reasonable, the Tribunal must 

consider the availability and terms of other licensing schemes in similar 

circumstances.  The Tribunal must also ensure there is no 

unreasonable discrimination between licensees under the scheme or 

license.lxiv  

This rate-setting standard has been interpreted by the Tribunal as the 

royalty rate that would have been freely negotiated between a willing 

licensor and willing licensee at arm’s length.lxv 
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Evidence Considered 

The Copyright Tribunal invites parties to submit evidence in its 

proceedings, which evidence can become, as one Tribunal member 

complained, “extensive, and extremely detailed. No point, however 

irrelevant, is allowed to go unanswered…”

lxvii

lxvi The Tribunal may also 

summon individuals to give evidence and produce documents relevant 

to a proceeding.  

As in US copyright rate-setting cases, the Tribunal often refers to 

particular agreements in order to benchmark royalty rates. In a 2016 

case regarding the licensing fees set by the UK Performing Right 

Society (PRS) and Mechanical-Copyright Protection Society (MCPS), 

two music-related collecting societies, the Tribunal applied the willing 

buyer/willing seller test and considered their recent licensing history as 

a benchmark.lxviii One benchmark proposed by the broadcast network 

ITV was a 2013 license agreement between the parties.lxix The 

collective licensing organizations argued that the 2013 agreement 

could not be a benchmark because it was a compromise figure 

reached in the shadow of a pending reference to the Tribunal.lxx The 

Tribunal determined that the base royalty would be the amount paid by 

ITV under the 2009 agreement with adjustments for percentage 

change in viewing figures and for inflation.lxxi 

The evidence produced by the parties at a hearing, as well as the 

hearing transcript, is open to public scrutiny, except to the extent that 

particular items of evidence are agreed by the tribunal to be 

confidential information of a party.lxxii  

Procedural Rules and Appeal 

The predecessor to the Copyright Tribunal, the Performing Rights 

Tribunal, was criticized by numerous stakeholder groups for its slow 

and expensive proceedings, described by one litigant as “extremely 

costly, intolerably lengthy and highly complex”.lxxiii These critiques, to 

some degree, carried over to the Copyright Tribunal after it was formed 
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in 1988. Therefore, in its 2007 review of the Copyright Tribunal, the UK 

IPO recommended a series of rule reforms to streamline the Copyright 

Tribunal’s procedures.lxxiv

lxxvi

 The current procedural rules of the Tribunal 

were established in 2010.lxxv Filing fees for the Tribunal are minimal 

(£50 and below).  

A decision by the Copyright Tribunal may be appealed to the High 

Court, or if the proceeding is in Scotland, to the Court of Session.lxxvii 

Utilization 

From its inception in 1988 through 2008, the 95 complaints filed with 

the Copyright Tribunal were concluded: 28 resolved after hearing, 9 

dismissed or struck out, 14 settled before hearing and 44 withdrawn 

(there is a lack of documentation on reasons for withdrawal).lxxviii

lxxix

 The 

Tribunal publishes a partial list of its more recent determinations on its 

website.  Between September 2021 (the latest update) and 

November 2014, the Tribunal adjudicated ten different matters. This 

low utilization rate may be attributable to the fact that, like the US PRO 

rate court, the Copyright Tribunal adjudicates rates only when private 

negotiations between copyright owners and collective management 

organizations fail. As described by litigants in one case, reference to 

the Tribunal is “regarded as a last resort: a failure of the most serious 

kind.”lxxx This is in contrast to the US Copyright Rate Board, which, 

under its statutory mandate, must determine rates for a wide range of 

copyright compulsory licenses as the rate setter of first instance.  

US Copyright Royalty Board 

Compulsory Copyright Licensing in the US 

The US Copyright Act has long provided for the compulsory licensing 

of certain categories of copyrighted works.lxxxi The Copyright Act of 

1909 introduced compulsory licensing of the so-called “mechanical 

right” – the right to make a recording of a copyrighted musical 

composition after its initial publication at a statutory rate, initially set at 
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$0.02 per copy.lxxxii

lxxxiii

 The original purpose of this provision, according to 

commentators, was to encourage emerging recording technologies 

such as player piano rolls and phonorecords, though today the 

mechanical right extends to a range of physical and electronic copies 

including CDs, DVDs, and downloaded ringtones.  

When the Copyright Act was overhauled in 1976, Congress created 

three new compulsory licensing schemes:lxxxiv

lxxxv

lxxxvi

lxxxvii

 the cable rebroadcast 

license, which authorizes any cable or satellite television system to 

retransmit to its subscribers any television or radio broadcast signal 

that the FCC allows it to retransmit;  the jukebox license, which 

authorizes jukebox operators to make public performances of 

copyrighted musical compositions;  and the public broadcasting 

license, which allows non-commercial educational radio and television 

broadcast stations to make public performances of copyrighted musical 

works, and to display copyrighted pictorial, graphic and sculptural 

works.   

In 1995, Congress enacted the Digital Performance Right in Sound 

Recordings Act (DPRA), which, for the first time, recognized copyright 

in musical performances.lxxxviii

lxxxix

 In addition, the DPRA created a new 

compulsory license for sound recordings that are distributed via digital 

audio transmission.  This compulsory license was amended by the 

1998 Digital Millennium Copyright Actxc and is now codified in Section 

114 of the Copyright Act. The Section 114 compulsory license, as it 

currently stands, applies only to noninteractive digital music broadcasts 

(e.g., internet and satellite radio), but not to interactive digital 

transmissions or streaming that the user controls (e.g., Spotify). With 

respect to the compulsory licensing of noninteractive digital broadcasts 

of sound recordings,xci the statute in 2002 was amended to recognize 

an entity known as SoundExchange as the party authorized to collect 

and distribute royalties.xcii  
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The Evolution of Copyright Rate-Setting Authority 

As part of the 1976 Copyright Act, Congress revoked the fixed $0.02 

royalty rate for mechanical licenses that had been in effect for nearly 

three-quarters of a century and instead created an independent 

regulatory agency, the Copyright Royalty Tribunal, to assess royalty 

rates periodically for both the compulsory mechanical license and the 

three new compulsory licensing regimes created under the 1976 Act.xciii 

This Tribunal consisted of five Commissioners appointed by the 

President with advice and consent of the Senate.  

By the early 1990s, however, Congress determined that the workload 

of the Tribunal was not sufficient to justify the retention of its full-time 

Commissioners.xciv Accordingly, in 1993 Congress enacted the 

Copyright Royalty Tribunal Reform Act, which replaced the permanent 

Copyright Royalty Tribunal with a series of ad hoc Copyright Arbitration 

Royalty Panels (CARPs), which would be convened by the Librarian of 

Congress on an as-needed basis to determine royalty rates and 

distribution of royalty fees under the Copyright Act’s compulsory 

licensing provisions.xcv  

By the early 2000s, however, there was significant dissatisfaction with 

the CARP system. As noted during Congressional hearings in 2002, 

CARP decisions were perceived as being unpredictable and 

inconsistent, Arbitrators lack appropriate expertise to render decisions 

and frequently reflect either a ‘‘content’’ or ‘‘user’’ bias, and the process 

was unnecessarily expensive.

xcvii

xcvi As a result, in 2004, Congress 

phased out the CARP system and replaced it with a permanent 

Copyright Royalty Board (CRB) consisting of three full-time Copyright 

Royalty Judges.   
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Procedures of the Copyright Royalty Board 

Copyright Royalty Judges 

The three full-time Copyright Royalty Judges are appointed by the 

Librarian of Congress, after consultation with the Register of 

Copyrights.xcviii Copyright Royalty Judges are administrative law judges 

whose authority derives from the Copyright Act. As such, they are 

appointed under Article I of the US Constitution, pertaining to the 

Legislative Branch of government, and lack the life tenure and other 

features of federal judges appointed under Article III (Judicial Branch).  

Each Copyright Royalty Judge must be an attorney with at least 7 

years of legal experience.xcix In addition, the Chief Judge must have at 

least 5 years experience in adjudications, arbitrations, or trials,c and 

the other two must have significant knowledge in the field of copyright 

law and economics, respectively.ci  

Copyright Royalty Judges are appointed for 6-year terms and may be 

reappointed to subsequent terms.cii  

While there is no formal requirement that judges be selected taking into 

account their prior affiliations with particular stakeholder interests or 

other potential indicia of bias, US federal judges are bound by the 

Code of Conduct for United States Judges, which requires that judges 

avoid the appearance of impropriety and “not allow family, social, 

political, financial, or other relationships to influence judicial conduct or 

judgment.”ciii Likewise, a judge must 

disqualify himself or herself in a proceeding in which the 

judge’s impartiality might reasonably be questioned, 

including but not limited to instances in which: (a) the 

judge has a personal bias or prejudice concerning a 

party, or personal knowledge of disputed evidentiary facts 

concerning the proceeding; (b) the judge served as a 

lawyer in the matter in controversy, or a lawyer with 
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whom the judge previously practiced law served during 

such association as a lawyer concerning the matter, or 

the judge or lawyer has been a material witness; (c) the 

judge knows that the judge, individually or as a fiduciary, 

or the judge’s spouse or minor child residing in the 

judge’s household, has a financial interest in the subject 

matter in controversy or in a party to the proceeding, or 

any other interest that could be affected substantially by 

the outcome of the proceeding.civ 

 

Procedures 

CRB proceedings are not governed by the Federal Rules of Civil 

Procedure or the Federal Rules of Evidence, but rather by the 

procedural and evidentiary rules contained in §803 of the Copyright Act 

as well as various regulations, orders and professional practices.

cviii

cv 

Some of the differences between these procedural rules are significant. 

For example, while generally inadmissible under the Federal Rules of 

Evidencecvi, hearsay is admissible in CRB proceedings to the extent 

deemed appropriate by the Copyright Royalty Judges.cvii Also, the 

Federal Rules of Civil Procedure limit the number of interrogatories to 

25 per party, while CRB proceedings only allow 25 total per side.  

After a proceeding is announced, the CRB initiates a 3-month voluntary 

negotiation period in which the parties may attempt to settle their 

dispute.cix If a settlement is not reached by the end of this 3-month 

period, the parties must, without any discovery, file written direct 

statements consisting of a rate and term proposal, written testimony, 

and exhibits in support of the proposal.cx Thereafter, the parties have a 

60-day discovery period generally limited to documents directly related 

to the other side’s written direct case.cxi During the discovery period, 

each side may conduct a maximum of 10 depositions and 25 

interrogatories.cxii Following the close of the discovery period, there is a 
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21-day settlement negotiation period.cxiii

cxvii

 If there is no settlement, the 

judges hold a direct phase hearing with witnesses and cross-

examination.cxiv After the hearing, the process starts over with rebuttal 

cases.cxv After the rebuttal phase concludes, the parties file proposed 

findings of fact and conclusions and present closing arguments.cxvi The 

judges then issue their determination of rates and terms in a written 

opinion.   

Under Section 803(b)(6)(C)(ix) of the Copyright Act, the CRB may 

issue third-party subpoenas to obtain further evidence pertinent to rate 

setting. However, this provision has been interpreted as being “solely 

for the benefit of the Judges,” leading one commentator to observe 

“that it is unlikely that the Judges will ever issue a subpoena.”cxviii 

Likewise, the CRB is charged with allocating a large royalty pool to the 

owners of copyrights in television broadcasts after they have been 

retransmitted by cable providers.

cxxii

cxix In some cases, hundreds or 

thousands of copyright holders can be implicated in these proceedings. 

All copyright holders who wish to claim a share of the previous year’s 

aggregate pool of cable retransmission royalties must file a claim with 

the CRB.cxx If all claimants agree how the pool should be allocated, 

then the CRB simply authorizes the distribution of funds to the 

claimants in the amounts agreed.cxxi However, if the claimants cannot 

agree, then the CRB conducts a two-phase proceeding to determine 

the allocation of royalties.  These proceedings are explained by the 

D.C. Circuit as follows: 

During Phase I, claimants may group themselves into 

categories based on the kind of programming that they 

own. Using evidence supplied by the claimants, the 

Board calculates the marketplace value of each category. 

It then assigns a percentage of the total royalty fee fund 

to each category based on its value relative to other 

categories. During Phase II, the Board subdivides the 
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fees allotted to each category among the individual 

claimants within that category. 

Phase I and Phase II proceedings follow the same set of 

procedures. First, the Board publishes a notice of the 

proceeding in the Federal Register. Claimants then 

petition to participate in the proceeding. A three-month 

voluntary negotiation period ensues, during which the 

participating claimants attempt to reach an agreement 

without assistance from the Board. 

At the end of the voluntary negotiation period, if any 

disputes remain, the Board plays a more active role in the 

process. The Board accepts written statements from the 

participating claimants, allows the participating claimants 

to conduct discovery, and orders a post-discovery 

settlement conference. If the participating claimants are 

still unable to resolve their differences, the Board then 

conducts a hearing and issues a final determination. 

Finally, the Librarian of Congress publishes the Board’s 

determination in the Federal Register and distributes the 

royalty fees.cxxiii 

Appeal 

The determinations of the CRB are subject to optional review for legal 

error by the Register of Copyrights and may be appealed to the US 

Court of Appeals for the D.C. Circuit.cxxiv

cxxvi

 If the D.C. Circuit disagrees 

with a rate set by the CRB, the court may either set its own rate, based 

on the evidence, or remand the matter to the CRB for further 

proceedings.cxxv The court reviews the CRB’s decisions under the 

Administrative Procedures Act (APA), which generally requires that 

agency determinations be upheld unless they are arbitrary, capricious, 

contrary to law, or not supported by substantial evidence.  The DC 
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Circuit’s review of CRB rate determinations has historically been 

deferential due to their highly technical nature.cxxvii  

There are only a handful of appeals of CRB decisions each year. For 

instance, there was one appeal in 2023,cxxviii

cxxix cxxxi

cxxxii

cxxxiii

cxxxiv

 no appeals in 2022 or 

2021, two in 2020,  one in 2019,cxxx and one in 2018.  Of these 

five appeals, the court affirmed the CRB’s decisions in the 2023 and 

2018 cases,  dismissed the 2019 case because the parties had 

settled,  and vacated parts the CRB’s decision in both 2020 

cases.  

Rate-Setting Standards and Methodology 

The standards by which the CRB has set royalties for copyrighted 

content have evolved over the years. As noted above, the original 

mechanical compulsory license under the 1909 Copyright Act (now 

codified at Section 115 of the Copyright Act) was fixed at a statutory 

rate of $0.02 per copy. This fixed rate was, as Professor Jacob Noti-

Victor observes, a “blunt instrument … unable even to account for 

inflation,” and widely criticized.cxxxv

cxxxvi

cxxxvii

 When the Copyright Act was 

overhauled in 1976, the fixed mechanical rate gave way to more 

flexible rate setting by the Copyright Royalty Tribunal and later the 

Copyright Arbitration Royalty Panels and, most recently, the CRB. 

From 1976 to 2018, these successive bodies were directed by 

Congress under Section 801(b) of the Copyright Act to calculate royalty 

rates in a manner that would maximize the availability of creative works 

to the public; afford copyright owners a fair return for their creative work 

and the copyright user a fair income; reflect the relative roles of the 

copyright owner and the copyright user in the product made available 

to the public and to minimize any disruptive impact on the structure of 

the industries involved and on generally prevailing industry 

practices.  As explained by Professor Noti-Victor, these factors 

were modeled on rate-setting considerations in the public utility market, 

in which it was important to ensure public access to critical public 

resources without undue regard to market forces.   
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In 2018, Congress again amended the royalty methodology to be used 

by the CRB for the Section 115 mechanical license. The statute now 

provides that the CRB 

shall establish rates and terms that most clearly represent 

the rates and terms that would have been negotiated in 

the marketplace between a willing buyer and a willing 

seller. In determining such rates and terms … the 

Copyright Royalty Judges shall base their decision on 

economic, competitive, and programming information 

presented by the parties, including— (i) whether use of 

the compulsory licensee’s service may substitute for or 

may promote the sales of phonorecords or otherwise may 

interfere with or may enhance the musical work copyright 

owner’s other streams of revenue from its musical works; 

and (ii) the relative roles of the copyright owner and the 

compulsory licensee in the copyrighted work and the 

service made available to the public with respect to the 

relative creative contribution, technological contribution, 

capital investment, cost, and risk.cxxxviii 

This shift of the CRB’s rate-setting authority for the Section 115 

mechanical license from an access-oriented set of considerations 

under the original 1976 Copyright Act to a willing buyer-seller market-

driven standard in 2018 reflects a general trend in CRB rate-setting for 

music compulsory licenses.  And the compulsory license for 

noninteractive digital music broadcasts introduced in 1995, and now 

codified in Section 114, follows the same pattern. Thus, by 2018, all 

compulsory music license rates determined by the CRB are required 

under the statute to reflect the “terms that would have been negotiated 

in the marketplace between a willing buyer and a willing seller.”cxxxix   

In some cases, the CRB may “adopt rates and terms reached in an 

agreement among some or all of the participants in a proceeding as 

long as (i) [it] affords parties to the proceeding "an opportunity to 
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comment on the agreement and object to its adoption" (and those that 

would be bound by the terms an opportunity to comment on the 

agreement); and (ii) the agreement provides a ‘reasonable basis for 

setting statutory terms or rates.’”cxl Thus, even if those rates could have 

included other factors (such as an inflation adjustment), they may be 

upheld if they reflect a reasonable 'market value’ that ‘a willing buyer 

and a willing seller would pay, with neither party being under any 

compulsion to bargain.’”cxli 

The public broadcast compulsory license under Section 118 also 

involves rate setting by the CRB if industry stakeholders are unable to 

agree on rates amongst themselves. The statute provides little 

guidance in terms of the CRB’s standards for rate setting, stating only 

that it “may consider the rates for comparable circumstances under 

voluntary license agreements negotiated" by copyright owners and 

public broadcasterscxlii

cxliii

 – effectively deferring to comparable licensing 

agreement rates. As Professor Noti-Victor has observed, the CRB's 

“main function” in Section 118 rate setting proceedings “seems to be as 

facilitator and approver of industry-wide settlements.”  

Finally, the cable and satellite rebroadcast compulsory licenses 

established under Sections 111, 119 and 122 of the Copyright Act also 

give rise to CRB rate setting. Commentators have described this 

licensing scheme as ranging from “notoriously complex” to 

“incomprehensible”cxliv, with a complex statutory rate formula based on 

a percentage of the cable or satellite provider’s gross receipts.

cxlvi

cxlv The 

result is subject to adjustment by the CRB, which, unlike the music 

industry PROs, the Harry Fox Agency or SoundExchange, itself 

handles royalty distribution to the cable and satellite broadcasters.  

In assessing these compulsory licensing rate formulations, 

commentators have viewed them as being useful to “finely calibrate the 

rewards to copyright owners and disseminators based on the value 

derived by consumers.”cxlvii Or, as explained by Professor Peter DiCola, 

when Congress establishes a rate setting process,  
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[u]ultimately it is engaged in an exercise of allocation. 

Congress is choosing the process for allocating the 

surplus from music distribution; that is, the value that 

consumers experience from listening to music over and 

above the costs of creating and distributing it. How much 

of the value of a radio broadcast of a recording comes 

from the radio station and how much comes from the 

owners of the sound recording and musical work 

copyrights?cxlviii 

Evidence Considered 

In making royalty determinations, the CRB evaluates substantial 

evidence and testimony from a range of fact and expert witnesses.cxlix 

Evidence is typically presented by the parties to the proceeding, who 

present what evidence is necessary to support their arguments. 

Discovery is permitted by the parties, and may also be ordered by the 

CRB, to obtain probative documents from other participants to the 

proceeding.cl Like the UK Copyright Tribunal, the CRB may also 

subpoena non-participant witnesses to present evidence in its 

proceedings.cli If confidential information is provided as evidence to the 

CRB, it has the authority to issue protective orders that exclude such 

confidential information from the public record.clii 

Illustrating the scale and scope of these hearings, the CRB’s 2015 

proceedings on rates for noninteractive webcasting lasted four months 

and generated more than 12,000 pages of exhibits, with oral testimony 

from forty-seven witnesses (including fourteen economists).cliii  

In 2020, the CRB set the noninteractive webcaster rate under 17 USC. 

§114 for the years 2021 through 2025.cliv The evidentiary hearing 

lasted roughly a month and the participating non-settling licensees at 

the hearing included the National Association of Broadcasters, National 

Religious Broadcasters Noncommercial Music License Committee, 

Google, iHeart Media, Pandora, and Sirius XM.clv The CRB heard oral 
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testimony from 33 witnesses (including 13 qualified experts), and 

admitted 748 exhibits into evidence, comprising more than 900,000 

pages of documents.clvi  

A key form of evidence informing a CRB rate setting proceeding is 

comparable negotiated licensing agreements, which are used as 

benchmarks against which rates are determined.clvii

clviii

 Unlike rate court 

proceedings (discussed in Section II.E, below), the CRB has 

traditionally taken comparable licensing agreements at face value, 

without accounting for the potential exercise of market power of one of 

the parties.  The CRB’s reliance on comparable agreements has 

been criticized given the lack of commercial agreements covering the 

subject matter of compulsory license grants.clix 

In the 2020 rate-setting proceeding for noninteractive subscription 

services, the CRB considered benchmark analyses by two economic 

experts.

clxii

clxiii

clx One of the experts used the interactive market as his 

benchmark for the noninteractive market, relying on direct licenses 

between eleven interactive services and the three Majors (Sony, 

Universal, and Warner).clxi The National Association of Broadcasters 

(NAB) also presented benchmark evidence to support their argument 

that commercial simulcasters should be subject to a separate (lower) 

rate than other non-subscription transmissions webcasters.  In 

support of their proposal, NAB offered 16 direct license agreements 

between webcaster iHeart and indie record labels that include rights for 

simulcasting and other webcasting, as well as agreements licensing 

public performance rights in musical works to webcasters.  

In addition, because the parties’ experts relied on various consumer 

behavior surveys to make their determinations, the CRB examined the 

surveys to determine whether they were reasonably reliable evidence 

of consumer valuation of different types of content.clxiv The CRB also 

considered several “label suppression experiments” (LSEs) conducted 

by a Pandora economist to determine the effect on users’ listening 

habits if Pandora ceased playing the catalog of a particular record 
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company.

clxvi

clxv The CRB determined that LSEs were not a reliable source 

of evidence for use in economic analysis, and that expert calculations 

relying on LSE data was likewise flawed.  

Under its implementing legislation, the CRB is also permitted to admit 

hearsay evidence that might otherwise be inadmissible in a judicial 

proceeding.clxvii 

Stakeholder Participation and Representation 

In some cases, hundreds or thousands of copyright holders can be 

implicated in CRB proceedings. Different stakeholders and stakeholder 

groups in CRB proceedings are often represented by trade 

associations. For example, in mechanical license rate proceedings 

under Section 115 of the Copyright Act, copyright owners may be 

represented by associations such as the National Music Publishers 

Association (NMPA) and the Songwriters Guild of America, while the 

distributors of recordings are represented in these proceedings by 

groups such as the Recording Industry Association of America (RIAA), 

which represents record labels, the Digital Media Association, which 

represents digital music service companies; CTIA, which represents 

the US wireless communications industry, as well as digital music 

distributors such as Apple and Amazon.clxviii  

Utilization 

Since its formation in 2004, the CRB has held proceedings every four 

years to set statutory royalty rates under §§ 111, 114, 115, 118, and 

119,clxix

clxxi

 and occasionally conducts cost of living adjustment hearings to 

adjust statutory rates.clxx In 2023, the CRB docketed 21 different 

matters: 3 rate-determination proceedings, 6 fund distribution 

proceedings, 3 cost of living adjustment proceedings and 9 notices of 

intent to audit.  Nineteen CRB cases have been appealed to the 

Court of Appeals for the DC Circuit since the CRB’s formation. 
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Though the CRB has heard an appreciable number of cases 

determining statutory royalty rates for compulsory licenses, most 

compulsory licenses under the Copyright Act also permit parties to 

negotiate private arrangements in lieu of the statutory compulsory 

license.  This option is most notable in the case of the mechanical 

license under Section 115. As explained by attorney Paul Fakler, 

The various regulations and statutory requirements 

related to the Section 115 license have proven so 

burdensome that most copyright owners and licensees 

bypass the statute entirely through an entity called the 

Harry Fox Agency (HFA), which is a division of the 

National Music Publishers Association (NMPA). Most, 

though not all, publishers have agreed to issue 

mechanical licenses through HFA. The HFA license 

streamlines the reporting and payment obligations of 

licensees but uses the statutory Section 115 royalty rates 

as a default.clxxii 

The US Rate Court for Performing Rights Organizations 

(PROs) 

The performance of a copyrighted musical composition in the United 

States, whether live or via broadcast, requires a license from the 

copyright owner.clxxiii  In the United States, three Performing Rights 

Organizations (PROs), the American Society of Composers, Authors, 

and Publishers (ASCAP), formed in 1914, the Society of European 

Stage Authors and Composers (SESAC), formed in 1930, and 

Broadcast Music, Inc. (BMI), formed in 1939, act on behalf of a large 

number of copyright owners to grant performance licenses on a 

collective basis to broadcasters, sports arenas, nightclubs, restaurants, 

and most other venues and services that publicly perform copyrighted 

compositions.  
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Shortly after BMI was formed in 1939, the Department of Justice 

brought an antitrust action against ASCAP and BMI, alleging that the 

two PROs fixed prices for aggregated public performance rights.clxxiv

clxxv

clxxvi

clxxvii

 

The lawsuit was resolved by entry of consent decrees which continue 

to bind ASCAP and BMI today.  These consent decrees require that 

the PROs make performance licenses available on a nondiscriminatory 

basis to all users and that if the parties cannot agree on a reasonable 

royalty rate, the rate will be determined by the federal district court in 

the Southern District of New York.  Thus, unlike the CRB, which 

“must manufacture a licensing rate from scratch using a statutorily 

mandated procedure”, the rate courts “must only determine whether a 

given [challenged] rate falls within a range of reasonableness”.   

Rate Court Procedures 

Unlike CRB proceedings, PRO rate litigation is conducted in federal 

court under the Federal Rules of Civil Procedure and the Federal Rules 

of Evidence, including discovery. 

Upon written request for a public performance license, the PRO has 60 

days to advise the music user of the fee that it deems reasonable.clxxviii

clxxix

clxxx

clxxxi

 

If the parties are unable to reach an agreement within 60 days, the 

music user may apply to the US District Court of the Southern District 

of New York for a determination of a reasonable fee.  The PRO 

bears the initial burden of proving that its proposed royalty rate is 

reasonable, and if they establish that its rate is reasonable, then the 

district court must adopt it.  If the PRO does not establish that its fee 

is reasonable, then the court will determine a reasonable fee based on 

all the evidence.   

A case offering an example of the PRO rate litigation process is THP 

Capstar v. ASCAP.clxxxii

clxxxiii

 In this case, DMX, a large provider of 

background music for offices and other facilities, and ASCAP could not 

agree on a license rate, so ASCAP requested the court to set a 

reasonable rate for the license.  A bench trial was held in which 
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both sides presented expert and lay testimony as well as trial exhibits 

and proposed findings of fact and conclusions of law.clxxxiv

clxxxv

 The court 

concluded that ASCAP did not sustain its burden of proving that its rate 

proposals were reasonable, and instead adopted DMX’s proposal as 

representing a reasonable fee.  

Either party may apply to the court to fix an interim rate pending final 

determination of a reasonable rate, which the court will set within 90 

days of the application retroactive to the date of the written request for 

a license.clxxxvi

clxxxvii

 The court will set the interim rate with limited discovery, 

under the presumption that the last existing license (if any) between the 

music user and the PRO, or between licensees similarly situated to the 

music user and the PRO, sets forth the appropriate interim rate.  

When a reasonable rate has been determined by the Court, the PRO 

must offer a license at a comparable rate to all other similarly situated 

music users who thereafter request a license.clxxxviii 

Rate-Setting Standards and Methodology 

The standard applied by courts conducing ASCAP and BMI rate 

proceedings is one of reasonableness, deriving from the fair market 

value of the underlying musical compositions. As explained by the 

Court of Appeals for the Second Circuit: 

When setting an appropriate rate, the District Court must 

attempt to approximate the "fair market value" of a 

license - what a license applicant would pay in an arm's 

length transaction. In many cases, "the appropriate 

royalty rate" - i.e., the fair market value of the license - is 

determined by applying the appropriate percentage rate 

to the fair market value of the music. In so doing, the rate-

setting court must take into account the fact that ASCAP, 

as a monopolist, exercises market-distorting power in 

negotiations for the use of its music.clxxxix 
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Despite this guidance, in at least one recent decision,cxc the rate court, 

applying this "fair market value" standard, set a rate that some 

commentators believe to be below the level that the licensee (Pandora) 

could have obtained on the open market. As described by Professor 

Noti-Victor, 

the court considered several features of the music 

licensing market that seem designed to "discern a rate 

that will give composers an economic incentive to keep 

enriching our lives with music, [but] that avoids 

compensating composers for contributions made by 

others either to the creative work or to the delivery of that 

work to the public." For example, the court considered 

whether Pandora was "promotional" or "cannibalistic" of 

traditional music sales, concluding that it was likely 

promotional and thus posed little risk of harm to copyright 

owners' conventional distribution markets. The court also 

rejected ASCAP's argument that Pandora's alleged 

success entitles copyright owners to a higher royalty fee, 

finding that Pandora's success is "attributable not just to 

the music it plays ... but also to its creation of the [Music 

Genome Project, a database and algorithms designed to 

predict users' musical interests,] and its considerable 

investment in the development and maintenance of that 

innovation." The court concluded that the value added by 

such innovation weighed in favor of higher compensation 

for Pandora, rather than for copyright owners. Ultimately, 

considering these factors, the court adopted a royalty rate 

that many believe is more favorable to Pandora than any 

rate it would have been able to receive in an open 

licensing market.cxci 

A few years earlier, the Second Circuit found that ASCAP and BMI’s 

proposed licensing fees were not reasonable and did not reflect rates 



70 
 

that would be set in a competitive market in part because the PROs did 

not take into account DMX’s direct licensing program.cxcii

cxciii

 One scholar 

noted that the DMX example illustrates how circumvention of a 

collective in favor of direct licensing can lead to misrepresentation of 

market rates.  

Additionally, in 2010 the Second Circuit found that the rate set by the 

district court did not represent fair market value because it adopted an 

imprecise metric (music streaming time rather than page views) without 

providing a sufficient rationale for that decision.cxciv 

Evidence Considered 

Like the CRB, district courts adjudicating PRO rate cases take into 

account comparable licensing agreements among the parties. Unlike 

the CRB, however, these courts are guided by the ASCAP and BMI 

consent decrees, which were put in place as a result of the alleged 

exercise of market power by the PROs.

cxcvi

cxcv Thus, as the Second Circuit 

has observed, a license may not be sufficiently comparable if it was 

obtained through the exercise of market power.  

Utilization 

Since the 2001 amendment to ASCAP’s consent decree, there have 

only been 6 rate court proceedings in the Southern District of New 

York.cxcvii

cxcviii

 Though rate court proceedings are relatively rare, 

commentators view the “specter of judicial oversight” as encouraging 

private agreement on rates.  

Drug Price Regulation in the UK 

In the UK, the National Health Service (NHS) provides residents with 

publicly funded health care services. Under the NHS, all medical 

appointments and hospital treatments are free to the patient, as are 

almost all prescription drugs.cxcix  
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The NHS reviews all new drugs that their manufacturers seek to 

introduce to the UK market in order to determine whether they pass a 

cost-utility threshold before recommending them for coverage by the 

NHS.

cciii

cc The factors considered by the NHS in making such 

determinations are clinical and cost effectiveness.cci The NHS is 

supported in making such determinations by the National Institute for 

Clinical Effectiveness (NICE), which reviews all new drugs using 

measures of improved quality of life compared to existing therapies.ccii 

NICE is an executive non-departmental public body sponsored by the 

Department of Health and Social Care that is charged with the 

evaluation of new health technologies for NHS use.  NICE decisions 

are made by independent committees of NHS health professionals, 

academics, and industry and lay representatives who offer their time on 

a volunteer basis.cciv Committee chairs are appointed by NICE board 

members and directors, and committee members are appointed by the 

chair or vice chair of the committee and a senior member of staff from 

the programme team.ccv If NICE determines that a drug’s effect on 

quality of life is not great enough to justify its price, then the drug is not 

recommended to the NHS.ccvi  

The UK uses a profit control method to contain drug prices under a 

voluntary agreement (the Pharmaceutical Price Regulation Scheme or 

PPRS) between the Department of Health and the pharmaceutical 

industry.ccvii

ccviii

 This voluntary agreement is renegotiated every five years 

between the Association of British Pharmaceutical Industries and the 

Department of Health, and covers the vast majority of branded 

pharmaceutical products (those still covered by patents).  The PPRS 

allows pharmaceutical companies to set prices as long as their overall 

profit does not exceed the set cap, which is set with allowances for 

R&D expenditure.ccix In 2019, the PPRS was revised and renamed the 

Voluntary Scheme for Branded Medicines.ccx The agreement set the 

increase in costs to the NHS at 2%. That is, if between 2019 and 2023, 

the increase in drug spending by the NHS is above 2%, then the 
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pharmaceutical industry is required to pay back the overage to the 

NHS.ccxi  

Companies that do not opt into the voluntary scheme are subject to the 

statutory scheme.ccxii

ccxiii

ccxiv

 Under either scheme, companies must agree to a 

list price set by the NHS for a branded medicine before they can 

market it in the UK.  Prices for generic drugs, on the other hand, are 

generally left to the market.   

Because the NHS controls almost 100% of healthcare spending in the 

UK, it is in an extremely powerful negotiating position and often obtains 

significantly reduced rates for drugs that are more costly in the US and 

elsewhere.ccxv  

 

Drug Price Regulation in the US  

Medicare 

The US federal government has traditionally not regulated the prices of 

prescription drugs, leaving these to the market and negotiations 

between pharmaceutical companies and insurance carriers. Yet in 

response to public and political criticism of high drug prices in the US, 

in 2022 Congress enacted provisions in the Inflation Reduction Act 

(IRA)ccxvi ccxvii

ccxviii

ccxix

 that allow the federal Medicare program  to negotiate 

prescription drug prices for its covered participants.  Specifically, 

the IRA authorizes the Secretary of the Department of Health and 

Human Services (HHS) to negotiate prices directly with participating 

manufacturers for high expenditure, single source drugs that lack 

generic or biosimilar competition.  Factors to be considered in the 

negotiation process include a drug’s clinical benefit, the extent to which 

it fulfills an unmet need, its impact on covered individuals, costs 

associated with research and development, and costs associated with 

production and distribution.ccxx In October 2023, HHS announced the 

10 drugs that were selected for the first cycle of negotiation under this 



73 
 

provision.ccxxi

ccxxii

 The agreed-upon negotiated prices are scheduled to be 

published by September 1, 2024, and those prices will become 

effective on January 1, 2026.   

The Centers for Medicare & Medicaid Services (CMS), which 

administers the Medicare system, has laid out the process for these 

negotiations. After HHS selects the drugs for negotiation, the drug 

companies and the public will have an opportunity to submit data and 

information to CMS.ccxxiii

ccxxiv

ccxxv

ccxxvi

 The CMS then invites each participating drug 

company to a meeting on its data submission.  CMS will also hold a 

public patient-focused listening session for each selected drug.  

After that, CMS will send an initial offer for each selected drug to the 

drug’s vendor, and companies will have 30 days to respond by 

accepting or providing a counteroffer.  

In developing its initial offer, CMS is required to consider the following 

factors:ccxxvii 

• Manufacturer-submitted data related to the selected drug: 

o Research and development costs; 

o Unit costs of production and distribution; 

o Prior federal financial support; 

o Pending and approved patent applications, FDA 

exclusivities, and FDA applications and approvals; and 

o Market/revenue/sales data. 

• Evidence about alternative treatments, as available: 

o The extent to which the selected drug represents a 

therapeutic advance compared to existing therapeutic 

alternatives, and the costs of such alternatives; 
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o Prescribing information approved by the FDA for the 

selected drug and its therapeutic alternatives; 

o Comparative effectiveness of the selected drug, including 

impact for specific populations, such as individuals with 

disabilities, the elderly, the terminally ill, children, and other 

populations; and 

o The extent to which the drug and its therapeutic 

alternatives address an unmet medical need. 

If the manufacturer does not accept this initial offer, it may make a 

counteroffer to CMS within 30 days of the receipt of the initial 

offer.ccxxviii

ccxxix

 If CMS does not accept the counteroffer, it will invite the 

manufacturer to engage in up to three negotiation meetings during a 

period of approximately six months.   

Companies that manufacture a selected drug can choose either: (1) to 

participate in negotiations, (2) to opt out of negotiations and pay an 

excise tax on sales of the drug to Medicare; or (3) to opt out and avoid 

the excise tax on the selected drug by withdrawing from the Medicare 

and Medicaid programs.ccxxx

ccxxxi

 If CMS and the drug company cannot 

come to an agreement on price by the specified deadline, and the 

manufacturer does not choose another option, the manufacturer will 

enter a period during which an excise tax may be assessed.  

State PDABs 

In recent years, some US states have created prescription drug 

affordability boards (PDABs) -- independent bodies empowered to 

analyze the cost of drugs and suggest effective ways to lower 

prescription drug prices for residents.ccxxxii

ccxxxiii

 PDABs may set spending 

targets for specific drugs and make recommendations to commercial 

health plans, state employee health plans, and Medicaid.  Some 

PDABs have more extensive authority, such as the ability to set upper 

payment limits on certain high-cost drugs after conducting an 
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affordability review.ccxxxiv

ccxxxv

ccxxxvi

 For example, the Colorado and Washington 

PDABs may set an upper limit each year for up to 12 prescription 

drugs.  The National Academy for State Health Policy defines a 

PDAB as an entity comparable to a public utility commission, with the 

ability to establish upper payment limits if a drug is otherwise 

unaffordable for state health care purchasers and consumers.   

Maryland was the first state to establish a PDAB, which it did in 

2019.ccxxxvii

ccxxxviii

ccxxxix

ccxli

 The Maryland PDAB consists of five members who possess 

expertise in the fields of either health care economics or clinical 

medicine.  One member of the Board is appointed by each of the 

following: the Governor, the President of the Senate, the Speaker of 

the House, and the Maryland State Attorney General, with the chair of 

the board appointed jointly by the Senate President and the House 

Speaker.  Maryland’s PDAB initially limits the board’s ability to set 

upper payment limits subject to legislative approval.ccxl In determining 

whether a drug is unaffordable, the Maryland board considers factors 

including: the wholesale acquisition cost, average rebates provided to 

health plans and pharmacies, net drug prices, and average patient 

copay.  

Oregon’s PDAB was established in 2021.ccxlii

ccxliii

ccxliv

ccxlv

ccxlvi

 It consists of five 

members and three alternates, all appointed by the governor.  It 

appears that the board meets once per month, with their agenda, 

minutes, and public comments published online.  It does not have 

the power to set upper payment limits, but will select nine drugs per 

year for an affordability review.  They will make an annual report of 

the drugs reviewed and make recommendations to the legislature on 

changes necessary to make prescription drugs more affordable in 

Oregon.  

PDABs in Colorado and Washington, as in Maryland, are authorized to 

set upper payment limits on certain high-cost drugs after conducting an 

affordability review.ccxlvii In other states, such as Maine and New 

Hampshire, PDABs do not have the authority to set payment limits but 
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may determine spending targets and make recommendations to 

commercial health plans, state employee health plans, and 

Medicaid.ccxlviii 

In addition, some states have introduced statutory caps on certain 

prescription drugs, particularly insulin.ccxlix States that have these 

statutory caps generally limit their scope to insulin.  However, a few 

states have statutes limiting the copayment or coinsurance applicable 

to a broader range of specialty drugs.ccl Delaware defines a specialty 

drug as a prescription drug for a person with a complex, chronic, or 

rare medical condition, where the total monthly cost of the prescription 

is $600 or more, and the drug is not stocked at most retail pharmacies 

and has one or more unique characteristics (i.e. special shipment 

requirements).ccli 

 
US Statutory Interpleadercclii 

For centuries the common law action in interpleader has provided a 

party with a mechanism to protect itself from multiple adverse 

claimants to a single asset. Upon the initiation of an interpleader 

proceeding, a court will adjudicate all competing claims against the 

asset in a single action, thereby avoiding the potential for different 

litigants to make competing claims against the same asset in different 

proceedings. Historically, such proceedings had their origins in 

competing custodial claims over orphaned children.ccliii Soon, however, 

they began to be employed in commercial disputes both in the United 

Kingdom and, eventually, the United States. 

In the United States, the common law action in interpleader was 

codified in statute by 1917.ccliv At that time, interpleader was typically 

invoked to resolve competing claims upon the proceeds of insurance 

policies or bank accounts.cclv  More recently, in the aftermath of the 

2008-09 financial crisis, interpleader actions were filed by financial 

institutions holding securities in different tranches of the same 
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securitized financial instruments. These parties requested that courts 

determine whether certain defaults under those instruments had 

occurred (with the result having significant financial implications for the 

different tranches).cclvi 

Historically, courts required that all adverse claims in an interpleader 

action be dependent or “derived from a common source.”cclvii

cclviii

cclix

 In the US, 

this privity requirement was eliminated in 1936, when the interpleader 

statute was amended to provide that an action in interpleader could be 

maintained even though “claimants do not have a common origin, or 

are not identical, but are adverse to and independent of one 

another.”  The US interpleader statutes achieved their modern form 

in 1948, providing that the action may be invoked whenever two or 

more adverse claimants claim to be entitled to one or more of the 

benefits arising from a single obligation.  Only a “minimal threshold 

level of substantiality” is required to demonstrate that adverse potential 

claims exist.cclx  

Though generally not characterized as a rate-setting mechanism, the 

interpleader action, which enables a court to assert jurisdiction over 

multiple parties in order to allocate a finite pool of assets amongst 

them, serves similar functions to rate-setting. In this regard, the 

allocation of asset shares amongst competing claimants in an 

interpleader proceeding bears significant similarity to the allocation of 

royalty shares among participants in a patent pool. It is for this reason 

that Bartlett and Contreras proposed interpleader as a potential option 

for establishing aggregate FRAND royalties.cclxi 

 

III.  CURRENT METHODS OF RATE-SETTING FOR SEPS 
 
Today, there is not a non-judicial governmental administrative function 

anywhere in the world that determines FRAND rates for SEPs, though 

one has been proposed in Europe (see Section IV.A). The primary 

method by which FRAND royalty rates are determined today is through 



78 
 

bilateral negotiation between SEP holders and individual licensees – a 

method that has been criticized as unfair, discriminatory and inefficient. 

This Section III discusses methods by which FRAND royalty rates have 

been determined other than bilateral negotiation, including collective 

action via patent pools, judicial determinations and bilateral 

arbitration.cclxii If an agency procedure is introduced to make such rate 

determinations, its designers would do well to consider the successes 

and failures of existing rate-setting procedures that have been utilized 

in the marketplace for three decades and more. 

. Private Collective Agreement (Patent Pools) 

In a patent pool, multiple patent owners authorize a common agent 

(sometimes one of the patent holders and sometimes a third-party 

administrator) to grant licenses to patents contributed to the pool, and 

net revenues are allocated among the pool participants in accordance 

with a pre-determined formula. Patent pools thus enable the 

manufacturer of a standardized product to obtain a license to many 

SEPs simultaneously and at a single royalty rate, thereby increasing 

licensing transparency, efficiency and eliminating the risk of royalty 

stacking.  

Patent Pools for Standards 

Patent pools have, over the past three decades, been formed in 

connection with a number of widely adopted consumer electronics 

standards such as the MPEG-2 audiovisual compression format, the 

CD and DVD optical storage formats, the 3G wireless 

telecommunication protocols and the RFID product identifier standard. 

More recently, Avanci was formed as an international licensing platform 

for wireless telecommunication standards in market verticals outside of 

traditional mobile telephony, such as connected vehicles, broadcast 

and smart meters. In each of these cases, the pool organizers sought 

and received favourable business review letters from the US 

Department of Justice (DOJ), which evaluated each proposed pool and 
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acknowledged features that reduced potentially anticompetitive 

effects.cclxiii

cclxiv

 For example, each such pool contained only patents that 

were essential to the implementation of the standard; licensees were 

free to obtain licenses directly from individual SEP holders, rather than 

from the pool; licensing of the pooled patents was conducted on a non-

discriminatory basis; and the pool only included patents that were 

essential to implementation of the standard. Among the procompetitive 

effects that the Department of Justice attributes to pools is their ability 

to “create substantial integrative efficiencies by reducing the time and 

expense of disseminating . . . patents to interested licensees, clearing 

blocking positions, and integrating complementary technologies.”  

Despite the benefits offered by patent pools, they are complex, time-

consuming and costly to form, not least due to the common practice of 

checking the essentiality of every patent included in the pool.cclxv

cclxvi

 As a 

result, the large majority of SEPs are not licensed on a pooled 

basis.  

Rate-Setting by Pools 

The organizers of a patent pool must make two related financial 

calculations when establishing a pool: the rates at which pooled 

patents will be licensed to licensees, and the portions of those royalties 

that will be allocated to each contributor of patents to the pool. There is 

no consistent method by which patent pools establish their third party 

licensing rates, which are dependent on a range of market factors 

including the value of the standard as to which the pool pertains, the 

value of the patents included in the pool to the overall set of patents 

essential to the standard, and the market value of the products that will 

incorporate the standard.cclxvii

cclxviii

 Rates may be denominated either as a 

lump sum, a fixed amount per product, or a percentage of the net 

selling price of products incorporating the pooled technology, and may 

include a variety of incentives to licensees including volume discounts, 

annual payment caps and “early bird” discounts.  Importantly, these 

rates and discounts are typically offered uniformly to licensees of the 
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pooled patents on a nondiscriminatory basis and individual discounts 

and rates are seldom negotiated.cclxix

cclxx

 In addition, the rates charged by 

the pool are typically constant and do not vary as patents are added to 

or subtracted from the pool.  

Pools must also determine the manner in which royalties collected by 

the pool will be allocated among the holders of the pooled patents. 

Historically, three basic methodologies have been employed to allocate 

royalties: (1) pro rata distribution, in which royalties are divided evenly 

among pool members, (2) numerical proportionality, in which royalties 

are divided based on the number of pooled patents held by each pool 

member when the pool is formed, and (3) the value of the patents held 

by each pool member, as computed according to an agreed formula or 

assessment.cclxxi

cclxxii

cclxxiii

 Combinations of these approaches are also used, and 

sometimes take into account the addition or subtraction of patents to 

the pool over time.  Recent pooling arrangement, such as the 

Avanci licensing platform, allocate shares to pool members according 

to formulae that are quite complex – a complexity that is largely 

invisible to licensees that pay a royalty based on a simple rate 

schedule (e.g., $20 per vehicle that implements 4G connectivity).  

Judicial Determination  

As discussed in Part I.A, courts around the world have been called 

upon to adjudicate the level of royalties that SEP holders can validly 

charge or, in the words of some commentators, to engage in judicial 

rate-setting.cclxxiv

cclxxv

 The results have been highly variable, with some 

courts determining FRAND rates that are a tiny fraction of the SEP 

holders’ original demands, and others finding that SEP holders’ 

demands are reasonable as originally presented.  

Over the past decade, a large amount of literature has been devoted to 

the analysis of judicial efforts around the world to determine FRAND 

licensing rates for SEPs.cclxxvi This Section summarizes the principal 
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features of judicial FRAND rate-setting as it has evolved over the 

years. 

National versus Global FRAND Rates 

Courts adjudicating FRAND disputes face a dilemma. On one hand, 

patents are issued under national law and, by definition, have legal 

effect only in the issuing jurisdiction (or region, in the case of European 

patents). On the other hand, the parties to FRAND disputes are often 

multinational corporations with operations (and patents) in jurisdictions 

around the world. Many of these parties privately negotiate worldwide 

license agreements to cover their global operations, without regard for 

the particular patents issued in any given country. In resolving a 

dispute over FRAND royalty rates, a court must thus decide whether to 

focus only on the patents issued and asserted in its own jurisdiction, or 

to consider the global business relationship between the parties. Even 

though a national court typically lacks the authority to adjudicate 

damages with respect to the infringement of foreign patents, the fact 

that FRAND disputes are essentially contractual gives a national court 

the jurisdictional authority to determine a global rate for the portfolio 

licensed under the agreement in question (as opposed to infringement 

damages for patents in other jurisdictions).cclxxvii 

In early FRAND rate cases, courts in the US limited their assessment 

of FRAND royalties to the national patents that were asserted. These 

cases include Microsoft v. Motorola,cclxxviii cclxxix

cclxxx cclxxxi

 In re. Innovatio,  Ericsson 

v. D-Link,  and Optis v. Huawei.  In each of these cases, a 

district judge or jury determined a FRAND royalty rate and awarded 

damages to the SEP holder based only on valid and infringed US 

patents. 

However, in 2017, the High Court of England and Wales (Patents) 

ruled in Unwired Planet v. Huawei,cclxxxii that it was authorized to set the 

terms of a global FRAND license between the parties, including not 

only the small number of UK patents held by Unwired Planet, the SEP 
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holder, but also foreign patents covered by the FRAND commitment. 

The implementer, Huawei, argued that it only wished to obtain a 

license under the UK patents that Unwired Planet had asserted in the 

case.cclxxxiii

cclxxxiv

cclxxxv

cclxxxvi

cclxxxvii

cclxxxviii

cclxxxix

 In evaluating the reasonableness of Unwired Planet’s 

license offer, the court first observed that the “vast majority” of SEP 

licenses are granted on a worldwide basis, with occasional 

exclusions.  It then observed that both parties were global 

companies: Unwired Planet held patents in forty-two countries, while 

Huawei had operations in fifty-eight countries.   As a result, the 

court concluded that “a licensor and licensee acting reasonably and on 

a willing basis would agree on a worldwide licence.”  In contrast, it 

reasoned, licensing SEPs on a country-by-country basis would be both 

unusual and inefficient.  Accordingly, the court determined global 

royalty rates that it deemed to be FRAND (with the rate for China and 

other countries being one-half that of “major market” countries),  

and ruled that Huawei must accept a license on these terms or be 

subject to an injunction in the UK against the sale of products 

implementing the standard.   

This “global” approach to judicial FRAND determinations has also been 

followed in China, most recently in Oppo v. Nokia.

ccxci

ccxc In that case the 

Chongqing Intermediate Court, like the UK court in Unwired Planet, set 

fixed per-unit royalty rates for China and less developed markets, and 

higher rates for developed markets such as the US and Europe. The 

court justified these differential rates based on “global patent 

distribution of the relevant countries, the income, the consumer buying 

power in relevant countries, the strength of the patents, etc., combined 

with GDP.”  

Some commentators have argued that US courts should follow the 

example set by UK (and Chinese) courts by setting global rates in 

FRAND disputes.ccxcii

ccxciii

 Others have countered that such global rate-

setting exceeds the authority of national courts.  Whatever the 

legalities, global rate setting by national courts clearly has implications 
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for international relations and private litigation conduct. As this author 

has previously written,  

the ability of one national court to determine FRAND 

rates applicable to patents around the world can lead to 

two forms of legal “race”. First is a “race to the bottom” 

among jurisdictions — a well-documented phenomenon 

in which jurisdictions intentionally adapt their rules, 

procedures and substantive outlook to attract litigants. 

Second, differences among jurisdictions are likely to 

encourage parties to initiate litigation in the jurisdiction 

most favorable to their positions as quickly as possible, 

often to foreclose a later suit in a less favorable 

jurisdiction. This situation is referred to as a “race to 

judgment” or a “race to the courthouse,” which may 

prematurely drive parties to litigation rather than 

negotiation or settlement.ccxciv  

Hypothetical Negotiation and Georgia-Pacific Factors 

In the United States, the primary statutory measure of patent 

infringement damages is a “reasonable royalty.”ccxcv

ccxcvi

 As a result, 

several US courts that have calculated FRAND royalty rates for SEPs 

have looked to traditional methodologies for determining reasonable 

royalty damages, including the fifteen-factor methodology introduced in 

Georgia-Pacific Corp. v. US Plywood Corp.  The Georgia-Pacific 

factors reflect a broad spectrum of considerations relating to a patent 

holder’s and an infringer’s potential gains from the infringed 

technology.  

Nevertheless, one Georgia-Pacific factor has come to dominate the 

reasonable royalty analysis: Factor 15, the royalty that the parties 

would have agreed upon at the time the infringement began if they had 

reasonably and voluntarily tried to reach an agreement -- the so-called 

“hypothetical negotiation” test.  As explained by one Federal district 
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court, “Despite the fact that this hypothetical negotiation factor is just 

one of the factors on the list, the hypothetical negotiation is a method 

for incorporating the other factors in order to arrive at a reasonable 

royalty rate.”ccxcvii 

Even with this simplification, the Georgia-Pacific framework is premised 

on the assumption that the patent holder and the infringer have no pre-

existing relationship or duty toward one another. As a result, many of 

the assumptions underlying this analytical framework do not apply in 

cases involving FRAND-committed SEPs. This general incompatibility 

has been noted in cases including Microsoft Corp. v. Motorola, Inc. and 

Ericsson, Inc. v. D-Link Sys., in which the courts have substantially 

modified the Georgia-Pacific factors to reflect constraints imposed by 

the SEP holder’s FRAND commitment.ccxcviii 

Ex Ante versus Ex Post Value 

As noted in Subsection 2 above, the Georgia-Pacific “hypothetical 

negotiation” test requires a court to determine the royalty that the 

parties would have agreed upon at the time the infringement 

began.ccxcix As a result, knowledge about the value of the patented 

(infringed) technology that arose after the infringement began should 

not be factored into the royalty determination, just as it would not have 

played a role in a voluntary negotiation between the parties.  

This temporal limitation has come to play a significant role in the 

FRAND royalty analysis, as the value of a particular patent may 

increase by virtue of the patented technology being incorporated into a 

standard. As explained by Richard Stern, 

the value of a patent before it is incorporated into a 

standard (its ex-ante value) reflects only the merits of the 

patented technology. The ex-ante value of a patent is not 

as great a value as the patent acquires upon its 

anointment as a SEP (its ex-post value). This increase in 

value occurs regardless of whether a patented 
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technology is incorporated into the standard because it is 

superior to all other patented or unpatented technologies 

and thus providing a unique functionality or, instead, 

because its selection and incorporation is merely an 

arbitrary design choice among several approximately 

equally satisfactory technologies providing the same 

functionality. The difference between ex-ante and ex-post 

values is sometimes referred to as the surplus value that 

standardization creates by its anointment of a patent as a 

SEP. The surplus is an increase in value resulting, 

primarily, from the combined action of network effect 

(interoperability) and exclusionary effect.ccc 

The question, thus, is whether the surplus arising from standardization 

is more properly allocated to SEP holders or to implementers (or, as 

Stern argues, to consumers).ccci 

US courts, following the guidance of Georgia-Pacific, as well as 

scholarly commentarycccii ccciii and the US Federal Trade Commission,  

have excluded from their FRAND royalty calculations any value that 

may accrue to a SEP based on its inclusion in a standard (the “ex ante” 

approach to SEP valuation).  As explained by the Federal Circuit,  

the value of the technology is distinct from any value that 

artificially accrues to the patent due to the standard’s 

adoption. Without this rule, patentees would receive all of 

the benefit created by standardization—benefit that would 

otherwise flow to consumers and businesses practicing 

the standard. We therefore reaffirm that reasonable 

royalties for SEPs generally—and not only those subject 

to a RAND commitment—must not include any value 

flowing to the patent from the standard’s adoption.ccciv 

The European Commission has likewise accepted the ex ante 

approach to SEP valuation, stating in its 2017 Communication to the 
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European Parliament and others that “the economic value of the 

patented technology … primarily needs to focus on the technology 

itself and in principle should not include any element resulting from the 

decision to include the technology in the standard.”cccv 

This approach differs, however, from that adopted by courts in the UK. 

For example, in Unwired Planet, the High Court observed, based on 

the testimony of economics experts in the case, that “it is not 

necessary to deprive the patentee of its fair share” of “some of the 

value that is associated with the inclusion of his technology into the 

standard and the value of the products that are using those 

standards.”cccvi

cccvii

cccviii

 As such, the court acknowledged that it “may be 

differing from certain parts of the opinions in Innovatio IP Ventures and 

Ericsson v. D-Link in the US.”  Subsequent UK courts have likewise 

adopted this approach.  

While the UK position may currently be in the minority, several 

commentators have argued in recent years that at least a portion of the 

ex post value of standardization should be included in FRAND 

rates.cccix 

Comparable Licenses 

Perhaps the technique most commonly utilized by courts assessing 

FRAND royalty rates is the analysis of “comparable” licensing 

agreements.cccx This technique seeks to gain information about the 

appropriate FRAND royalty rate by reference to the rates charged by 

the SEP holder to other licensees of the same or similar SEPs. As J. 

Gregory Sidak explains, 

Royalties negotiated in real-world transactions accurately 

reveal the prices that the parties to those licenses 

consider to be fair, reasonable, and nondiscriminatory ... 

Royalties from comparable licenses thus enable the 

adjudicator to relate the FRAND royalty to the 

incremental value of the patented technology and to 
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avoid speculation that could distort the determination of a 

FRAND royalty.cccxi 

In the US, reference to comparable licenses is common to many patent 

damages cases across industries, including cases involving non-SEPs. 

It has roots in Georgia-Pacific Factor #1, calling for consideration of 

“[t]he royalties received by the patent holder for licensing the patent, 

proving or tending to prove an established royalty”. The English courts, 

too, have relied on comparables in conducting the FRAND analysis, 

most notably in Unwired Planet v. Huawei, in which the court found 

probative the rates used in comparable licenses granted by Ericsson 

under the same patents that it later transferred to Unwired Planet.cccxii

cccxiii

cccxiv

 

Likewise, courts in Germany have typically referred to comparable 

licenses when evaluating FRAND licensing offers,  as have courts 

in China.  

Of course, as the US Court of Appeals for the Federal Circuit has 

acknowledged, “Prior licenses … are almost never perfectly analogous 

to the infringement action.”cccxv

cccxvi

cccxvii

 Thus, one of the principal tasks of 

courts undertaking the comparability analysis is determining when 

licenses with other parties covering different SEPs for different 

implementing products are similar enough to be used as benchmarks 

for a particular FRAND rate determination. For example, as the Federal 

Circuit has noted, “allegedly comparable licenses may cover more 

patents than are at issue in the action, include cross-licensing terms, 

cover foreign intellectual property rights, or … be calculated as some 

percentage of the value of a multi-component product.”  Brian Love 

and Christian Helmers, in a 2022 empirical study of SEP licenses, 

found “substantial heterogeneity in royalty structures and amounts, as 

well as with respect to licenses' technological and geographic 

scope.”   

The existence of differences among licenses, however, need not 

disqualify non-identical licenses from consideration as probative 

evidence in a FRAND royalty analysis. As the Federal Circuit observed 
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in Apple v. Motorola, “whether these licenses are sufficiently 

comparable … goes to the weight of the evidence, not its 

admissibility.”cccxviii

cccxix

 The acceptance of different licensing agreements 

as comparable appears to vary significantly by court and case, though 

a 2023 European Commission analysis of US and UK SEP disputes 

finds “that the majority of potentially comparable licenses discussed in 

the decisions was ultimately not considered comparable”.  

The European Commission’s Expert Groupcccxx summarized the 

following factors that are considered when assessing comparability of 

licensing agreements: 

(a) the technological complexities of the standards, (b) 

the SEPs or SEP portfolios; (c) the licensed products; (d) 

the royalty structures; (e) the identity of the licensees and 

their position in the product markets where they operate 

(whether they are “similarly situated”); (f) other licence 

terms, such as the term of the agreement and 

geographical coverage, or the existence of cross-licences 

or other forms of compensation; (g) the comparable rate 

falls in a similar timeframe, etc.cccxxi 

Even if licenses are outwardly similar, differences may arise in the 

circumstances under which they were concluded. For example, in 

Microsoft v. Motorola, the court excluded from consideration several 

licenses that the SEP holder proposed as comparables on the basis 

that they were “too contextually dissimilar to be useful to the [F]RAND 

rate calculation.”cccxxii

cccxxiii

cccxxiv

 One reason for rejecting such agreements was 

that they were entered into in settlement of litigation or “were formed 

under threat of litigation”.  Others have observed that the use of 

comparable licenses is circular and could lead parties to inflate royalty 

values.  Finally, the use of comparables is suspect because it 

relies on information contained in confidential agreements to which 

only the SEP holder has ready access, leading both to asymmetries in 
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negotiation leverage and potential “cherry picking” of agreements as 

comparables.cccxxv 

Issues like these have led some commentators to question the 

probative value of “comparable” license agreements as measures for 

patent damages.cccxxvi

cccxxvii

 Other commentators, however, have suggested 

techniques that, if applied by courts, could improve the probative value 

of inexact comparable licenses to patent damages 

determinations.   

Once comparable licenses are identified, the European Commission 

Expert Group outlines techniques for using them in a FRAND royalty 

analysis: “The royalty may be assessed against the entire set of 

comparable agreements, or single licences selected by either party. An 

alternative is to use the set of comparable licences to define [a 

FRAND] range and then allow the parties to negotiate within that 

range.”cccxxviii 

Royalty Base and SSPPU 

Unlike royalty rates charged by many patent pools, which are 

denominated as per-unit fixed amounts (e.g., $20 per vehicle), the 

royalties for most non-pooled SEPs are stated as a percentage of the 

implementer’s net revenue earned from sales or licenses of a 

standardized product or service. As a simple matter of arithmetic, any 

per-unit fixed rate can also be stated as a percentage of an end 

product price, such that the $20 per-vehicle royalty noted above could 

also be denominated as 0.0667% of a hypothetical $30,000 average 

price of a 4G-enabled car. This example suggests that the choice 

between per-unit and percentage royalties should be irrelevant, but it is 

not. The difference lies in the choice of the royalty “base” against which 

a percentage royalty is applied. Thus, the $20 per-vehicle rate 

discussed above could be stated either as 0.0667% of the sale price of 

a car or as $5% of the wholesale price of a $400 in-vehicle navigation 

system. The amount paid is ultimately the same, but the percentage 
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varies significantly depending on the choice of the royalty base. Again, 

as a matter of arithmetic, the royalty base should be irrelevant, as the 

“correct” amount can be charged by varying the percentage royalty 

applied to the selected royalty base. But in many industries, this does 

not happen, and a percentage royalty rate becomes normalized or 

“sticky”. And if the percentage rate becomes fixed, then the choice of 

royalty base becomes critical.  

For this reason, much rides on which royalty base is selected for SEPs 

in markets such as smartphones, in which the price of a component 

(e.g., a chip or module) enabling compliance with a standard such as 

Wi-Fi or 5G could be in the range of $10, whereas the price of the 

smartphone into which that component is incorporated could be several 

hundred or over one thousand dollars. A SEP holder’s income that can 

be earned by treating the royalty base as the price of a smartphone 

rather than that of a component, assuming a relatively fixed percentage 

rate, can be, as one SEP holder phrased it, “humongously more 

lucrative”.cccxxix  

As a result, two competing approaches to selecting the appropriate 

royalty base have emerged: the “smallest saleable patent practicing 

unit” (SSPPU) approach, in which the royalty rate is multiplied by the 

sale price of the smallest infringing component that is sold as a stand-

alone unit (e.g., a chip or module),cccxxx

cccxxxi

cccxxxii

cccxxxiii

 and the “entire market value 

rule” (EMVR), in which the royalty is based on the value of the 

complete end product implementing the patented feature (e.g., a smart 

phone, computer, or vehicle).  There is now a growing literature 

debating the relative merits of these differing approaches to FRAND 

royalty calculation,  and at least one major SDO has noted the 

SSPPU as an “optional consideration” when determining FRAND 

royalty rates.  

As the US Court of Appeals for the Federal Circuit has explained, 
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where the entire value of a machine as a marketable 

article is ‘properly and legally attributable to the patented 

feature,’ the damages owed to the patentee may be 

calculated by reference to that value. Where it is not, 

however, courts must insist on a more realistic starting 

point for the royalty calculations by juries—often, the 

smallest salable unit and, at times, even less.cccxxxiv 

Among the reasons advanced by SEP holders for utilizing the EMVR 

approach when calculating FRAND royalties is that the standard may 

drive demand for the entire end user product, rather than only the 

component covered by the relevant SEPs.cccxxxv

cccxxxvi

 Others have argued 

that some SEPs claim not only the features of a chip or other 

component embodying a standard, but the entire end user product or 

network in which the product operates. As such, the “smallest” unit 

practicing the entire SEP is the end user product, rather than any one 

component (making the EMVR approach appropriate in these cases). 

Finally, commentators point to the “widespread” industry practice of 

charging royalties on the net selling price of the end user product 

(handset).  

Top-Down versus Bottom-Up Royalty Calculations 

Royalty Stacking Concerns 

Even if individual adjudicated royalty rates for SEPs can be considered 

“fair” and “reasonable” in isolation, when large numbers of patents are 

involved, it has been theorized that the sum of those individual royalties 

could exceed the fair value of the patented technologies included in 

that standard -- the familiar issue of royalty “stacking”. Royalty stacking 

is a variant of the well-known Cournot complements problem in which 

different firms each control necessary inputs to production and act in 

an uncoordinated manner when charging a manufacturer for the use of 

those inputs.cccxxxvii  As the US Court of Appeals for the Federal Circuit 

has observed, 
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[r]oyalty stacking can arise when a standard implicates 

numerous patents, perhaps hundreds, if not thousands. If 

companies are forced to pay royalties to all [patent] 

holders, the royalties will ‘stack’ on top of each other and 

may become excessive in the aggregate.”cccxxxviii  

Researchers have debated whether royalty stacking is in fact a 

significant issue in practice, with a number of commentators finding 

little empirical evidence that aggregated royalty levels for technical 

standards are excessive.cccxxxix Nevertheless, the theoretical possibility 

of royalty stacking has motivated various policies intended to prevent 

such an effect from occurring in the future. 

The Top-Down Approach 

“Top-down” royalty calculation approaches seek to address stacking 

issues by looking first to the overall or aggregate level of royalties 

associated with a standard and then seeking to allocate the appropriate 

portion of this aggregate to individual SEP holders. Top-down 

approaches implicitly recognize that, when multiple patents cover a 

single standard, the rate charged by one SEP holder will necessarily 

affect the rates that the other SEP holders are able to obtain from a 

single implementer. Top-down approaches thus contrast with “bottom-

up” royalty approaches, in which royalties due to individual SEP 

holders are determined independently of one another and the total 

royalty burden emerges only as the sum of its individual parts. 

Top-Down Approaches in the Courts 

Responding to these concerns, a number of courts around the world 

have explored the use of top-down royalty methodologies for 

standardized products. The US District Court for the Northern District of 

Illinois took a step in this direction in Innovatio, when it calculated an 

aggregate per-product royalty attributable to the Wi-Fi standard and 

then apportioned a fraction of this total to the plaintiff SEP holder.cccxl

cccxli, the Japanese Intellectual 

 

Likewise, in Samsung v. Apple Japan
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Property High Court held that the aggregate royalty for the 3G UMTS 

standard should not exceed 5%, based on various public statements 

made by major SEP holders. It then allocated a portion of this total 

royalty to Samsung based on its share of the total number of SEPs 

likely to be essential to the standard.cccxlii  

In addition, the High Court in Unwired Planet used a rough top-down 

royalty calculation to “cross check” its bottom-up calculation based on 

comparable license rates, ultimately finding the results of both 

calculations to be similar.cccxliii

cccxliv

 This approach, however, was not 

adopted by the High Court in Interdigital v. Lenovo, which rejected the 

SEP holder’s proposed “top-down cross check” methodologies that 

were allegedly based on the court’s reasoning in Unwired Planet.   

But only two months later, the court in Optis v. Apple endorsed a top-

down approach, reasoning: “The best approach, as it seems to me, to 

resolving this articulation of the FRAND Question is to seek to price the 

value of the entire Stack to Apple, and then to apportion that price pro 

rata amongst the co-owners of the Stack in proportion with their 

holding…”cccxlv

cccxlvi

 The court then proceeds in detail to derive an aggregate 

royalty rate for the entire “stack” of 26,600 patents covering the 

2G/3G/4G standards, and then to determine that Optis was entitled to 

0.61% of that aggregate royalty in respect of its 135 SEPs.  

Determining the Aggregate Rate in Top-Down Analysis 

One generally acknowledged shortcoming of top-down approaches is 

the difficulty of determining an aggregate value for the full set of SEPs 

covering a particular standard.cccxlvii Most courts that have applied a 

top-down methodology (e.g., TCL v. Ericsson, Samsung v. Apple 

Japan, Unwired Planet v. Huawei) have looked for this critical data to 

public statements made by a small number of SEP holders, often in 

press releases or product announcements and without significant 

supporting documentation. As observed by the court in Unwired Planet, 
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such “obviously self-serving” statements “have little value in arriving at 

a benchmark [FRAND] rate.”cccxlviii 

Rather than relying on such public statements, the US district court in 

Innovatio first determined, based on expert testimony, the average 

profit margin on the sale of a Wi-Fi chip embodying the relevant 

standard.cccxlix

cccli

  It then multiplied this percentage by the average price of 

a Wi-Fi chip, yielding an average total profit.cccl The court concluded 

that a chip manufacturer could spend no more than its total profit on 

patent royalties, and therefore equated the aggregate royalty for all Wi-

Fi SEPs to the chip maker’s total profit. While this methodology has 

merits, it also suffers from a number of questionable assumptions, such 

as allocating a product manufacturer’s entire profit to SEPs covering a 

single standard thereby preventing the manufacturer from investing any 

profit in further product innovation.  Thus, like aggregate royalty 

calculations based on public statements, the total profit methodology 

utilized in Innovatio may be found to lack precision. 

Allocations under Top-Down Analysis 

Once an aggregate SEP royalty for a standard is determined in a top-

down analysis, this royalty must be allocated among the different SEP 

holders (or, at a minimum, some portion of that aggregate must be 

allocated to the SEP holder involved in the litigation giving rise to the 

rate determination). This allocation presents numerous challenges.  

First, unlike patent pools that allocate royalties among pool members, 

there is no agreed mechanism for royalty allocation among 

uncoordinated SEP holders. The most straightforward allocation 

methodology that is used by pools, and which has been suggested for 

SEPs, relies on simple numerical proportionality (one patent equals 

one “share” of the royalty pool).ccclii But while the number of patents 

included in a pool is relatively well-defined, the number of SEPs that 

are actually essential to a particular standard (or that are even declared 

as essential to a particular standard) is far less clear. For example, J. 
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Gregory Sidak has pointed out that the judges in Unwired Planet and 

TCL v. Ericsson arrived at significantly different numbers of patent 

families essential to the same 2G, 3G and 4G standards at issue in 

their respective cases (in some cases differing by more than a factor of 

two).cccliii 

Beyond numerical proportionality, other methods of apportioning an 

aggregate royalty pool among SEP holders have been proposed. 

These include basing a SEP holder’s apportioned share on the number 

of forward citations of its SEPs, and by reference to the SEP holder’s 

technical contributions to the standard in question.cccliv

ccclv

 Each of these 

methods also has its shortcomings, and some commentators have 

suggested combining them in some manner.   

Finally, the European Commission Expert Group has proposed a 

“Present Value-Added Approach” (Proposal 45) “to estimate the 

aggregate royalty for an implementation of the standard as a fraction of 

the (appropriately discounted) future incremental value generated by 

the application of the technology covered by the SEPs in that 

implementation.”ccclvi

ccclvii

 This methodology considers the price increase 

that a patented technology would enable for a product implementing 

the relevant standard, which could be estimated using techniques such 

as hedonic price regression.  

Bilateral Arbitration 

In addition to litigation, parties have resolved some disputes regarding 

the terms of FRAND licensing commitments through bilateral arbitration 

and other private alternative dispute resolution (ADR) 

mechanisms.ccclviii

ccclix

ccclx

ccclxi

 The use of ADR for the resolution of FRAND 

disputes has been viewed with favor by competition law and intellectual 

property authorities in the US, EU, China and Japan.  The US has 

statutorily permitted the arbitration of patent disputes since 1982,  

and jurisdictions including Hong Kong and Singapore have also 

adopted statutes expressly permitting this.  Courts in other 
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jurisdictions such as Japan and Germany have recognized the 

permissibility of arbitrating patent disputes, and the WIPO Arbitration 

and Mediation Center claims that “it is now broadly accepted that 

disputes relating to IP rights are arbitrable.”ccclxii 

This Section summarizes some of the principal considerations that 

have been raised with respect to the bilateral arbitration of FRAND 

disputes by SEP holders and implementers.ccclxiii 

Potential Benefits of ADR for FRAND Disputes 

In 2014, the European Commission acknowledged the potential 

benefits of resolving FRAND disputes through ADR, including rapid 

resolution of conflicts, low costs (compared to multijurisdictional 

litigation), the availability of arbitrators with subject-matter expertise, 

the lack of undue bargaining pressure resulting from the possibility of 

court-ordered injunctive relief, and the finality of decisions (given the 

lack of appeal mechanisms in most ADR proceedings).ccclxiv 

Another benefit of arbitration over court adjudication is that, unlike 

judicial awards, most arbitral awards rendered in accordance with the 

due process guarantees of the New York Convention on the 

Recognition and Enforcement of Foreign Arbitral Awards are 

recognized and enforceable in all countries that are parties to the 

Convention.ccclxv 

In recent years, the jurisdictional conflicts raised by global FRAND 

litigation, including jockeying by different jurisdictions to set global 

FRAND rates and the issuance of anti-suit injunctions and related 

ordersccclxvi

ccclxvii

 has led observers such as Lord Justice Arnold of the Court 

of Appeal of England and Wales to recommend arbitration as a 

desirable means for resolving global SEP disputes.  



97 
 

FRAND Arbitration Tribunals 

There are a number of international arbitration tribunals around the 

world, and several of them have adopted special rules and procedures 

for the adjudication of patent disputes, including disputes concerning 

FRAND royalties. For example, the American Arbitration Association 

(AAA), which operates the International Center for Dispute Resolution 

(ICDR), has adopted Supplementary Rules for the Resolution of Patent 

Disputes.ccclxviii

ccclxix

ccclxx

ccclxxi

ccclxxii

 Likewise, the Munich IP Dispute Resolution Forum 

(associated with the Max Planck Institute for Innovation and 

Competition) has published “FRAND ADR Case Management 

Guidelines”.  On a more international level, the World Intellectual 

Property Organization (WIPO), which established the WIPO Arbitration 

and Mediation Center in 1994, has developed a set of model 

documents for the submission of FRAND disputes for WIPO mediation 

or arbitration.  The International Chamber of Commerce (ICC) is the 

arbitral body designated for the resolution of disputes by the Digital 

Video Broadcasting (DVB) Project, an SDO in the field of digital 

television broadcasting.  And, though relatively new, the Unified 

Patent Court in Europe has announced that it will establish a dedicated 

Patent Mediation and Arbitration Centre seated in Lisbon and 

Ljubljana.  

Not surprisingly, objections can be raised with respect to virtually any 

arbitral institution. As described by Richard Vary, 

Some parties in FRAND arbitration discussions have 

objected to US arbitral institutions (e.g., the American 

Arbitration Association) on cost grounds, because (rightly 

or wrongly) they perceive tribunals established under the 

rules of those institutions as being more likely to order 

extensive discovery or depositions, and because they are 

perceived to give a home court advantage to US-based 

parties. Others have objected to the China International 

Economic and Trade Arbitration Commission or other 
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national arbitral institutions because they (rightly or 

wrongly) perceive bias. The World Intellectual Property 

Organization has been criticised as an institution of IP 

holders, with a closed panel of IP practitioners. The 

criticism is presumably that it is likely to favour IP 

owners.ccclxxiii 

“Mandatory” Arbitration  

Lord Justice Arnold has argued that, in order for an international 

FRAND arbitration system “to work properly, it needs to be mandatory 

in the sense of being legally enforceable”.ccclxxiv

ccclxxv

ccclxxvi

ccclxxvii

 Parties generally have 

a legal right to seek redress for injury in any court system having 

jurisdiction. Accordingly, non-judicial or “alternative” resolution of 

disputes cannot be compelled; the parties must, at some point, agree 

to waive their right to judicial adjudication in favor of ADR. Such 

agreements, however, are often perfunctory, and US courts have held 

that such agreements to arbitrate disputes are enforceable even when 

contained in “boilerplate” consumer contracts and employment 

agreements.  Agreements to submit to binding arbitration are also 

included in more complex licensing agreements and other commercial 

contracts.  In addition, SDO rules and policies may include 

agreements to arbitrate that are binding on SDO members.  Thus, 

when reference is made to “mandatory” arbitration, the meaning is 

usually binding arbitration to which the parties have previously agreed 

to submit.  

The situation is somewhat different, however, with respect to ADR 

proceedings that are required by statute or administrative rule. One 

recent Court of Appeal case confirms that (in a housing-related 

dispute) requiring a party to avail itself of ADR mechanisms before 

resorting to litigation does not deprive that party of its constitutional 

right to access the judicial system.ccclxxviii Likewise, the proposed 

EUIPO FRAND rate determinations (see Section IV.A) will be required 

by law before legal proceedings may be initiated in Europe, though, as 
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noted in Section IV.A.3, legal challenges to this proposal have been 

suggested. 

“Mandatory” arbitration requirements have been incorporated in the 

procedural rules of patent pools for many years.ccclxxix

ccclxxx

 Likewise, a 

handful of SDOs, including VITA, the Digital Video Broadcasting (DVB) 

Project, and the Blu-Ray Disc Association, require that certain disputes 

among their members be resolved through binding arbitration.  In 

contrast, other SDO policies merely state that members “may” arbitrate 

SEP-related disputes, in which case arbitration is effectively voluntary.  

Though some commentators have encouraged SDOs to consider the 

imposition of mandatory arbitration requirements for SEP 

disputes,ccclxxxi

ccclxxxii

ccclxxxiii

 others have raised a range of legal and pragmatic 

objections to mandatory arbitration.  In a 2016 survey of 

stakeholders, Régibeau and co-authors found that “[w]hile the majority 

of respondents seem to be favourable to the introduction of arbitration 

mechanisms, few appear ready to support making them mandatory.” 

  

In 2013, Professors Mark Lemley and Carl Shapiro proposed that 

SDOs adopt policies mandating that disputes over FRAND royalty 

rates be determined through binding “baseball” or “final offer” 

arbitration.ccclxxxiv

ccclxxxv

 Under this procedure, each party to the dispute would 

submit a sealed bid to an arbitrator who is limited to choosing one of 

the competing bids without modification. In theory, this approach is 

intended to drive both parties toward the submission of reasonable 

offers. In the context of FRAND disputes, however, several 

commentators, including this author, have rejected this proposal on 

both theoretical and practical grounds.   

Binding Non-Participants 

Another important question relating to a mandatory ADR requirement is 

the degree to which an SDO may require non-participants (i.e., 

implementers that were not involved in developing the standard) to 
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participate in such proceedings. As discussed above, an SDO may 

impose binding requirements upon its participants through a variety of 

contractual and corporate means, but it has less authority to bind 

organizations that have not voluntarily acceded to its rules and 

policies.ccclxxxvi  

There are several ways that this issue could be addressed. First, as 

this author has previously suggested, the SDO could affirmatively 

require, through a clickwrap or similar agreement, that each entity 

downloading or making use of its standards must agree to resolve any 

disputes regarding FRAND royalties through the mandated ADR 

procedure.ccclxxxvii

ccclxxxviii

ccclxxxix

 Lord Justice Arnold has suggested a similar 

approach, in which “a contract is formed when an implementer makes 

a statement of compliance with the standard.”  And Michaela 

Halpern has analogized SEP arbitration to mandatory investor state 

arbitration, in which an agreement between states may bind private 

investors to arbitrate disputes with those states.  

These contractual approaches, while likely effective in binding 

implementers of a standard whether or not they participated in the 

relevant SDO, are less likely to bind holders of SEPs that did not 

participate in the SDO nor acquire their SEPs from SDO participants 

(true “outsiders”).cccxc

cccxci

 These cases, though documented, may be 

relatively rare.  

Confidentiality and Transparency 

Unlike litigation, in which court proceedings, rulings and evidence 

become, with few exceptions, part of the public record, arbitration 

proceedings are conducted in private. All parties, including the 

arbitrators, are obliged, either by law, ethical canon, or contract, to 

maintain the confidentiality of the evidence presented, the parties’ 

arguments, and the arbitral award, absent an express agreement of the 

parties to the contrary.cccxcii This degree of confidentiality is one of the 
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principal attractions of dispute resolution through arbitration rather than 

judicial proceedings.cccxciii  

This lack of transparency has been identified as a significant 

shortcoming of arbitration as a means for resolving FRAND 

disputes.cccxciv

cccxcv

cccxcvi

 Among other things, keeping the results of FRAND 

determinations secret does little to help other parties seeking to 

establish FRAND rates for their own licenses; it also makes it more 

difficult to verify SEP holders’ compliance with their nondiscrimination 

obligations under FRAND.  Supporters of arbitral confidentiality, on 

the other hand, argue that the resolution of FRAND disputes may 

involve determinations not only of the number, value and essentiality of 

particular SEPs, but also the value of those SEP’s to a particular 

implementer’s products – information that is not relevant to other SEPs 

or other products -- and public disclosure might cause later 

adjudicators to rely inappropriately on these context-specific 

determinations.   

Under US law, the arbitration of patent validity and infringement must 

be public, and a notice of the award must be provided to the patent 

office, which will enter the notice in the prosecution history of the 

relevant patent(s).cccxcvii

cccxcviii

 Mark Patterson argues that while these 

requirements have been “widely ignored”, party agreements to keep 

the results of patent arbitrations confidential may run afoul not only of 

these requirements, but of US antitrust law.  

Mediation of FRAND Disputes 

An alternative to binding arbitration is mediation of disputes by a third-

party mediator. As explained by Scott Blackman and Rebecca McNeill, 

During mediation, a neutral third party assists the 

conflicting parties in crafting a settlement. In contrast to 

an arbitrator, the mediator does not decide the outcome, 

but merely facilitates resolution between the parties. In 
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this process, the parties themselves try to create a 

solution that will work.cccxcix 

Mediation proceedings, like arbitration, are usually confidential and 

result not in a decision by the mediator, but, if successful, in a mutually 

agreed settlement between the parties. There are few fixed rules for 

mediation, though arbitral bodies such as WIPO have published 

procedures and submission agreements for mediation of intellectual 

property cases.cd Some commentators have suggested non-binding 

mediation as a productive method for resolving FRAND disputes 

inexpensively and without recourse to more formal methods of dispute 

resolution.cdi 

 
IV.   PROPOSED RATE-SETTING MECHANISMS FOR SEPS 

 
Given the proliferation of FRAND disputes around the world, perceived 

competition among jurisdictions to adjudicate worldwide FRAND rates, 

inconsistency of rate determinations from jurisdiction to jurisdiction, and 

a general lack of transparency in rates charged under private 

agreements, there have been numerous calls for the establishment of 

public rate-setting tribunals for FRAND rates. The most extensive of 

these has been the European Commission’s proposal, issued in April 

2023, for the establishment of a SEP Competence Centre within the 

EU Intellectual Property Office (EUIPO).cdii Other, less developed, 

proposals have been advanced in the United States, the EU and 

elsewhere. This Section describes both governmental and academic 

proposals as well as some of the arguments that have been made in 

support of and against them. 

. The EUIPO SEP Competence Centre 

The European Commission has long been focused on SEP licensing 

and disputes with a view toward improving the efficiency and fairness 

of the standardization system.cdiii After a series of official statements 

and public consultations, in April 2023 the Commission released a 
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formal proposalcdiv to the European Parliament and Council of Europe 

for legislation that would, among other things, establish a new SEP 

competence centre within the EUIPO (the “EUIPO SEP Centre”). The 

Centre would carry out its mission via four principal components: (1) 

determining an aggregate FRAND royalty rate applicable to a particular 

standard, (2) assessing a FRAND royalty rate between two parties, (3) 

creating a European SEP database and registry, and (4) checking the 

essentiality of patents included in the SEP registry. This Section IV.A 

summarizes the rate setting features of the Commission’s Proposal 

(Items (1) and (2)). Essentiality checking (Item (4)) is discussed in 

Section IV.E.2, below. 

Aggregate Royalty Rate Determination 

The European Commission’s Proposal permits SEP holders to notify 

the EUIPO SEP Centre of an agreed aggregate royalty for a particular 

standard, which the Centre will publish.

cdvii

cdviii

cdxii

cdv A group of SEP holders may 

also request that the Centre appoint a conciliator to mediate their 

discussion and negotiation of an aggregate royalty.cdvi  In addition, no 

later than 150 days after the publication of a standard or the first sale of 

a product implementing the standard, any SEP holder or implementer 

may request that the Centre provide a “non-binding expert opinion on a 

global aggregate royalty” for the standard.  The Centre will invite all 

known stakeholders to participate in this process, and if (i) SEP holders 

holding at least 20% of known SEPs and (ii) implementers representing 

10% of the relevant market share  or 10 small or medium 

enterprises (“SMEs”), express an interest in participating, then the 

Centre will appoint a panel of three conciliators to provide the 

requested expert opinion.cdix The conciliators will issue the opinion 

within eight months,cdx though this period may be extended by six or 

more months at the discretion of the conciliators.cdxi The opinion, which 

will be published by the Centre, must be supported by at least two of 

the three conciliators  and must set out the relevant evidence and 
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methodology used.cdxiii

cdxiv

 The determination of the conciliators is non-

binding.  

FRAND Royalty Rate Determination 

Under Article 34(1), any SEP holder or implementer may request that a 

conciliator appointed by the Centrecdxv determine a FRAND rate for a 

particular implementation of a standard. This request must be made 

before either party has brought a legal action for infringement (in case 

of the SEP holder) or for a FRAND rate determination (in the case of 

the implementer). Under Article 37(1), the procedure will not exceed 9 

months in duration. 

The FRAND rate determined by the Centre is not binding. If a party 

does not agree to be bound by the Centre’s determination, then the 

other party will be free to pursue its remedies in court.cdxvi However, 

Article 58(4) provides that no European court (including the UPC) may 

rule on a case involving a European SEP until the resolution of this rate 

setting procedure. 

Reactions 

Following its official release in April 2023, the European Commission’s 

Proposal attracted significant commentary and media coverage. The 

Commission’s initial call for evidence on the SEP system during 2022 

attracted 157 sets of public commentary, and its call for feedback on 

the Proposal resulted in 78 additional submissions.cdxvii

cdxviii

cdxix

 Critiques of the 

proposal fall into four broad categories: (1) those that claim the 

Proposal goes too far, seeking to solve problems in a well-functioning 

system with the likely result that standardization and innovation in 

Europe will be impacted negatively,  (2) those that largely support 

the Proposal, but find that it does not go far enough in terms of scope 

and transparency, among other things,  (3) those that raise a host of 

practical and technical legal objections concerning the implementation 

details of the Proposal,cdxx and (4) arguments (made largely by SDOs) 

that the proposed SEP registry unnecessarily duplicates the functions 
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of databases that SDOs already maintain.cdxxi Specific issues raised 

with respect to particular rate-setting components of the Commission’s 

Proposal are discussed in Part V of this Report where these 

components are separately analyzed. 

 

The Proposed US Standard Essential Royalty Act (SERA) 

In May 2022, a draft federal bill titled the “Standard Essential Royalty 

Act” (SERA)cdxxii

cdxxiii

 was circulated among the members of several US 

Senate committees.  The bill was not formally introduced in 

committee. Nevertheless, the draft SERA bill is worth consideration 

inasmuch as it presents a novel approach to FRAND rate 

determination from a major global economy. 

SERA, if enacted, would establish a new five-member Standards 

Royalty Court with exclusive authority within the US: 

to determine a reasonable and non-discriminatory 

licensing royalty rate for all United States patents that (1) 

would necessarily be infringed by the practice of a 

technical standard; and (2) are committed to be licensed 

for reasonable and non-discriminatory royalties or on 

substantially equivalent terms.cdxxiv 

For purposes of the Act, “A reasonable and non-discriminatory royalty 

rate is a uniform licensing rate that reflects the value of the claimed 

technology in view of alternatives that were available before the 

technical standard was adopted, if any.” cdxxv 

Any person may initiate an action under SERA to determine the 

FRAND royalty for all US SEPs that are essential to a particular 

industry standard. Within 120 days after notice of the action is 

published in the Federal Register, any entity that believes it is entitled 

to a royalty for infringement of such a patent may join the action as a 
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plaintiff.cdxxvi

cdxxvii

cdxxviii

 Each such plaintiff bears the burden of “proving with 

reliable evidence the value of the claimed technology in view of 

alternatives that were available before the standard was adopted.”  

Likewise, any entity that seeks a license under such a patent may join 

the action.  

The court will consider all relevant evidence submitted by the parties; 

may obtain the opinions of independent analysts and experts as to the 

value, validity, or essentiality of any patent under consideration; and 

may subpoena information or evidence from persons who are not 

parties to the action.cdxxix

cdxxx

cdxxxi

 The court will determine (1) an overall 

(aggregate) reasonable royalty rate for implementation of the technical 

standard; (2) each plaintiff’s entitlement to its appropriate portion of that 

royalty rate in view of the value of the technology claimed in the 

plaintiff’s patent claims that is essential to the standard; and (3) such 

other terms as are appropriately included in a license to a 

defendant.  If additional actions are brought within a specified time 

period (e.g., 4-5 years), the court may adjust the rates originally 

determined “in view of the issuance of additional patents, the expiration 

of patents, and other appropriate evidence.”  

Given that one of the motivating factors behind SERA was the 

adjudication of global FRAND royalty rates by courts in other 

jurisdictions and the issuance of anti-suit injunctions against US 

proceedings, SERA includes several measures intended to thwart such 

non-US actions.cdxxxii

cdxxxiii

cdxxxiv

 First, it bars any person who participates in a 

“foreign governmental proceeding that would determine a royalty for, 

compel a license to, or impose a remedy for the infringement of a US 

SEP subject to a SERA action from participating as a plaintiff in a 

SERA action and from recovering any royalty adjudicated under 

SERA.  Moreover, SERA would bar the application of any such 

foreign proceeding with respect to any US SEP adjudicated under 

SERA.  Finally, if a party in a SERA action petitions a US court for 

an antisuit injunction barring another party’s participation in such a 
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foreign proceeding, that foreign proceeding “shall be presumed to 

frustrate the policy of the United States and to threaten the in rem 

jurisdiction of the United States court”, “such relief shall be presumed 

to be consonant with international comity” and “the court may also 

require the person to be enjoined to compensate the movant for any 

penalty, expense, or fee that is imposed on or incurred by the movant 

because of the foreign proceeding.”cdxxxv 

Group Negotiation of Aggregate Rates and Caps 

As discussed in Part III.A, groups of SEP holders frequently coordinate 

licensing rates through patent pools, where procedural safeguards are 

put in place to ensure that the procompetitive benefits of pooling are 

not outweighed by anticompetitive restraints.cdxxxvi The licensor-side 

price coordination seen in patent pools typically does not occur, 

however, when SEPs are licensed individually by SEP holders to 

implementers, as such coordination, absent the procedural safeguards 

and efficiencies offered by pools, would likely run afoul of the antitrust 

laws. 

Nevertheless, beginning in the early 2000s, SDO participants began to 

consider ways to define aggregate FRAND rates for standards. In 

2002, Mark Lemley described an SDO proposal to cap the aggregate 

royalties that SEP holders could charge with respect to one of the 3G 

standards.cdxxxvii

cdxxxviii

cdxxxix

 In 2005, Research in Motion (RIM) proposed to ETSI 

that aggregate royalty rates on particular standards could be 

capped.  In a related vein, in 2006 three ETSI members - 

Ericsson, Nokia, and Motorola – proposed an amendment to ETSI’s 

patent policy that would have defined FRAND as requiring that “in the 

aggregate the terms are objectively commercially reasonable taking 

into account the generally prevailing business conditions relevant for 

the standard and applicable product, patents owned by others for the 

specific technology, and the estimated value of the specific technology 

in relation to the necessary technologies of the product.”  This 

proposal, known as “minimum change optimum impact” (MCOI), would 
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not have required the determination of a maximum aggregate royalty 

for ETSI standards, but would have established that such an aggregate 

royalty, presumably determined by courts adjudicating disputes over 

FRAND licenses covering ETSI standards, must be reasonable. These 

aggregate royalty proposals were not adopted by ETSI due, in part, to 

competition concerns raised by the European Commission.

cdxli

cdxl The idea 

of a jointly agreed aggregate royalty cap on SEP’s covering a particular 

standard continued to attract interest among academic commentators 

into the mid-2010s.  

In 2012, this author proposed that SDOs emulate patent pool rate-

setting processes by allowing SDO participants, including both SEP 

holders and product manufacturers, jointly to establish aggregate SEP 

royalty rates for particular standards, as well as the allocation of the 

aggregate royalty among individual SEP holders (the “pseudo-pool” 

approach).cdxlii

cdxliii

cdxliv

 Over-declaration of SEPs was proposed to be 

addressed through a system of challenges and penalties. In 2021, the 

European Commission Expert Group made a similar proposal for 

“[d]etermining a reasonable aggregate royalty using one or more 

known valuation methods in a consultative process between SEP 

holders and implementers” (Proposal 42).  If this process does not 

result in a mutually agreed FRAND royalty structure within a 

reasonable time (e.g., 6 months), the Expert Group proposed that “an 

independent arbitration panel of experts may be entrusted to determine 

this aggregate royalty”.  

In contrast to proposals that would involve SEP holders and 

implementers in a collective rate negotiation, other, more recent, 

proposals have focused on collective action on the implementer side of 

the equation only. For example, in 2019 Luke McDonagh and Enrico 

Bonadio, in a report commissioned by the European Parliament, 

proposed that “participants to a SSO should be allowed to collectively 

negotiate royalty rates on behalf of standard implementers, so as to 

counterbalance the strong bargaining power held by SEP-owners.”cdxlv  
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In 2021, the European Commission Expert Group made a similar 

recommendation (Proposal 75), suggesting the formation of 

implementer collective licensing negotiation groups (LNGs) to negotiate 

licenses with particular SEP holders.cdxlvi

cdxlvii

cdxlviii

 Such LNGs would be 

particularly beneficial, the Proposal explains, “when individual 

members are smaller companies lacking the expertise and experience 

in SEP licensing”.  As explained by two commentators who served 

as members of the Expert Group, “LNGs can facilitate SEP licensing 

efficiencies through reduced transaction costs for both licensees and 

licensors, … create a level playing field among similarly situated 

implementers, … and reduce the threat of patent holdout, which in turn 

could increase the leverage toward unlicensed companies in a virtuous 

cycle.”  

This proposal, in particular, has raised objections grounded in 

competition law.cdxlix  

Global Rate-Setting (GRS) Tribunal 

In contrast to proposals based on collective negotiation of FRAND 

rates, in 2019 this author published a proposal (the “Global Rate 

Setting” or “GRS” proposal) for the formation of an impartial, non-

governmental rate-setting “FRAND Tribunal” modeled on the US 

Copyright Royalty Board and similar adjudicatory bodies (see Section 

II.D, above).cdl As proposed, the Global Rate-Setting Tribunal would 

collect and consider evidence from all stakeholders – both SEP holders 

and implementers—regarding the market value and technological 

contribution of the patented and unpatented technology embodied in a 

particular standard, and then to consider the evidence in determining 

both aggregate FRAND rates for that standard and the allocation of 

royalties among individual SEP holders. 

Mandatory and Optional Versions 

Two versions of the Global Rate-Setting Tribunal are considered: 

mandatory and optional.cdli In the mandatory version, use of the 
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FRAND Tribunal would be required to determine FRAND royalty rates 

when SEP holders and implementers cannot mutually agree on them. 

Though this requirement could be imposed through various 

mechanisms, including statutory,cdlii regulatory, and treaty obligations, 

the most straightforward would be through binding provisions of SDO 

policies.  

In the mandatory version, every SEP holder that is a member of the 

SDO would be bound through the SDO’s policy documents to offer 

FRAND royalty rates consistent with the allocation schedule developed 

by the Global Rate-Setting Tribunal.cdliii 

In the optional version, the Global Rate-Setting Tribunal would be 

available for parties on an optional basis, much as arbitration and other 

ADR mechanisms are currently available for the voluntary adjudication 

of FRAND disputes. SEP holders would not be bound by the findings of 

the Global Rate-Setting Tribunal, though its proceedings, and the 

resulting schedule of FRAND allocations, would be published and thus 

available to any court or other adjudicator. As such, it is likely that the 

Global Rate-Setting Tribunal’s findings would at least be informative to 

a subsequent adjudicator. 

Establishment, Composition, and Compensation of Tribunal 

In order to avoid the threat of local bias, the Global Rate-Setting 

Tribunal was proposed to be situated within an international or non-

governmental arbitral organization. These include institutions 

established specifically for the resolution of international disputes, such 

as the ICC, AAA, London Court of International Arbitration (LCIA), or 

an international non-governmental organization with a broader focus on 

technology and economic issues such as WIPO or the Organization for 

Economic Cooperation and Development (OECD). Though SDOs have 

traditionally been hesitant to become involved in royalty negotiations 

among their members, an international SDO with a broad base of 

support and international recognition such as the International 
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Organization for Standardization (ISO) might serve as a suitable host 

for the Tribunal. Other options include smaller and more specialized 

ADR bodies have arisen around the world, some of which (such as 

FedArb in the US) advertise expertise in patent disputes.cdliv 

 The initial expense of forming the Global Rate-Setting Tribunal and 

selecting its arbitrators would be borne by the Tribunal’s host 

institution, with possible support from governments.  

Ideally, the Global Rate-Setting Tribunal would have ongoing existence 

and will thus have a pool of arbitrators available to hear cases as they 

arise. Members of the Tribunal will be selected by consensus of the 

SDOs that have mandated the Tribunal’s use in resolving FRAND 

disputes. Each arbitrator should have substantial expertise in technical 

standardization processes and not be employed by, or serve as a 

consultant to, any private company having a direct interest in the 

outcome of such disputes (i.e., a SEP holder or product manufacturer). 

The tribunal should not include individuals who serve primarily as 

government officials. It is anticipated that tribunal members will 

generally consist of retired judges, private legal practitioners and 

academics. 

Individual cases will be heard by panels of three arbitrators selected at 

random from the pool. The Chair of the panel would be selected from 

among the three panel members.  

Costs and Fees 

Unlike conventional arbitration, the fees of the Global Rate-Setting 

Tribunal would not be paid by the parties initiating the proceeding. 

Rather, it is contemplated that SEP holders would impose a small 

surcharge on each royalty payment, which would then be remitted to 

the Tribunal to cover its costs and expenses. This approach would 

spread the cost of the Tribunal among all users of the standard, rather 

than burdening the parties initiating a proceeding that is likely to benefit 

the entire market or imposing the cost on the less successful party. 
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Authority 

The proposed Global Rate-Setting Tribunal’s authority would be limited 

to the determination of worldwide FRAND royalty rates for SEPs 

covering the standard(s) in question, as well as the allocation of these 

royalties among holders of the relevant SEPs. To make these 

determinations, the Tribunal would be authorized to consider issues of 

patent validity and essentiality. Its authority will not, however, extend to 

royalties for patents that are not SEPs. Likewise, to avoid distraction 

and keep the Global Rate-Setting Tribunal focused on the complex 

task of FRAND rate determination, its authority would not extend to 

other claims between parties (e.g., breach of contract, 

antitrust/competition law, patent misuse, fraud, inequitable conduct). 

Procedure 

A Global Rate-Setting Tribunal proceeding would be initiated when an 

SDO participant submits a petition for a FRAND rate determination with 

respect to a standard promulgated (or under development) by the 

SDO. The Global Rate-Setting Tribunal will consider evidence 

submitted by all interested parties, including SEP holders, 

implementers, and representatives of the SDO. SDO participants will 

be required to provide the Global Rate-Setting Tribunal with all 

reasonable information concerning their relevant SEPs, including past 

licensing terms (which will be disclosed confidentially and not shared 

except on an aggregated basis). Like the Copyright Royalty Board, the 

Global Rate-Setting Tribunal may choose to admit hearsay evidence 

and allow limited discovery.cdlv 

The proposed Global Rate-Setting Tribunal would make decisions by 

majority vote, with any dissenting views specifically set forth in the 

tribunal’s written opinion. The Global Rate-Setting Tribunal should aim 

to resolve all matters as expeditiously as possible, preferably within 

twelve months of initiation.  
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The Global Rate-Setting Tribunal’s formal procedurescdlvi

cdlvii

cdlviii

 will be 

developed in compliance with the requirements of the New York 

Convention  so as to be binding and enforceable in all New York 

Convention signatory states.  This feature of the Global Rate-

Setting Tribunal is critical, as recognition of its determinations under 

the New York Convention obviates the need for independent national 

rate-setting proceedings, thus eliminating the inconsistency that arises 

when multiple adjudicatory bodies address the same issues using 

different methodological approaches. 

Essentiality 

Given historical evidence of over-declaration of SEPs at major 

SDOs,cdlix the Global Rate-Setting Tribunal would be authorized to 

consider the essentiality of patents to the standards in question. 

However, a patent-by-patent analysis, particularly when hundreds or 

thousands of patents are at issue, would be impractical. Thus, an 

essentiality analysis would be conducted only in response to a party’s 

presentation of evidence that a particular patent or patents is not 

essential to the standard. That is, there will be a rebuttable 

presumption that declared SEPs are essential to the standard. 

However, if a SEP holder is found to have declared non-essential 

patents as SEPs, the Global Rate-Setting Tribunal may impose 

reasonable penalties, such as reducing the SEP holder’s apportioned 

share for those of its patents that are found to be SEPs.cdlx 

Review and Appeal of Decisions 

Unlike courts and administrative bodies established under national law, 

decisions of the Global Rate-Setting Tribunal will not normally be 

subject to judicial oversight or review. The only challenges to tribunal 

decisions will be those judicial challenges permitted to be made to any 

arbitral decision under the New York Convention—i.e., on grounds of 

bias, contradiction of law and public policy. An SDO that wishes to 
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make additional grounds for appeal available may adjust its policies to 

provide so. 

Enforcement 

The proposed Global Rate-Setting Tribunal would have no 

enforcement or collection authority. In the event that a party fails to pay 

the determined FRAND royalty, the SEP holder will be entitled to 

appropriate legal recourse, including an action brought under the New 

York Convention in the courts of any signatory state. 

Public Disclosure 

Unlike typical arbitration proceedings, the proceedings and decisions of 

the Global Rate-Setting Tribunal would be made publicly available in 

the interest of transparency and fostering consistency of future 

decisions. As in judicial proceedings, certain highly confidential 

materials may be placed under protective order and excluded from the 

public record. 

Injunctive Relief 

The rules of the Global Rate-Setting Tribunal would require SEP 

holders to refrain from seeking injunctive relief during the pendency of 

FRAND rate-setting proceedings, specifically those that are mandatory, 

but possibly optional proceedings as well. Doing so would reduce 

disruptions to the market while the royalty terms of required FRAND 

licenses are being assessed. This prohibition on injunctive relief would 

not, however, be permanent. Once FRAND royalty rates are 

determined for a specific standard, a SEP holder would be permitted to 

enforce its SEPs and seek injunctive relief against implementers that 

fail to pay the adjudicated FRAND rate within a reasonable period of 

time. 
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Related (Non-Rate-Setting) Proposals 

The preceding Parts of this Section IV address different SEP FRAND 

rate setting proposals. This Part E turns to other proposals that have 

been made over the years relating to SEP licensing rates, but that do 

not directly involve the setting of FRAND rates. 

Ex Ante Rate Disclosure Requirements 

In the early 2000s, commentators began to suggest that the perceived 

lack of transparency in SEP licensing could be reduced by requiring 

patent holders to disclose the royalty rates and material licensing terms 

on which they were willing to license SEPs prior to the approval of a 

standard (before the fact or ex ante).cdlxi

cdlxii

 According to this theory, such 

a requirement would enable SDO participants to evaluate the cost of 

including particular patented technologies in a standard prior to 

adoption, and would thus enable more efficient decision making with 

respect to the technical design of the standard. That is, if a patent 

holder disclosed a royalty rate that was exorbitant, or multiple patent 

holders disclosed royalty rates that, in the aggregate, could not be 

supported by projected profits from the sale of products implementing 

the standard, then standards-developers could adjust the design of the 

standard to avoid one or more of these patents or opt for an alternative 

technology covered by fewer or no such patents early in the 

process.  These approaches, which have been characterized in the 

literature as structured price commitments, pre-announcements, pre-

negotiation and auctioning, are generally referred to in the industry as 

“ex ante” disclosure approaches. 

Critics raise three sets of concerns about ex ante disclosure policies: 

(1) such policies would give rise to antitrust and competition law risks 

by facilitating the improper exchange of information among competitors 

and encouraging implementers to coordinate the exertion of 

anticompetitive pressure on SEP holders to reduce their licensing rates 

to sub-FRAND levels,cdlxiii (2) such policies would inappropriately focus 
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standards developers’ attention on patent licensing issues, making the 

overall standards-development process more cumbersome, lengthy, 

and expensive,cdlxiv

cdlxv

 and (3) such policies would likely reduce the 

royalties payable to SEP holders, often to suboptimal levels.  

SDO Ex Ante Disclosure Policies (VITA, IEEE, ETSI) 

Notwithstanding these critiques, beginning in the mid-2000s, a number 

of SDOs began to discuss policy changes favoring ex ante disclosures. 

The first SDO to adopt an ex ante licensing disclosure policy was the 

VMEBus International Trade Association (VITA),cdlxvi

cdlxvii

cdlxviii

cdlxix

cdlxx

cdlxxi

 which in 2006 

received a favorable business review letter from the US Department of 

Justice.  The IEEE Standards Association also proposed such a 

policy and received a favorable review from the Department of 

Justice,  but elected to make the ex ante disclosure of licensing 

terms optional rather than mandatory.  Likewise, after significant 

internal debate, ETSI implemented a voluntary ex ante disclosure 

policy in 2007.  Unlike VITA, which has a mandatory ex ante 

licensing disclosure requirement, almost no ex ante licensing rate 

disclosures have been made at IEEE and ETSI, where ex ante 

licensing rate disclosures are optional.  

NGMN Intermediary Disclosures 

In addition to these SDOs, in 2006 a group of mobile telephone 

network operators formed the Next-Generation Mobile Networks 

consortium (NGMN). Although NGMN did not develop standards, it 

required each of its members to disclose to a trusted third party 

intermediary (a law firm) the royalties and other material terms on 

which it would be willing to license its patents essential to the 

implementation of certain industry standards.cdlxxii The third party 

intermediary then aggregated and anonymized this information and 

provided it in a confidential report to the NGMN members. 

While the intent of this program was to provide useful SEP royalty 

information to NGMN members in a manner that avoided antitrust 
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issues, the program was beset by problems. First, the anonymous 

nature of disclosures apparently encouraged members to overstate 

royalty rates, resulting in aggregate rates for some standards 

exceeding the expected sale price of the equipment implementing the 

standards.cdlxxiii Others observed that the reported royalty structures 

were difficult to compare, and that the intermediary’s reports were 

voluminous, making them cumbersome and difficult to use. 

Voluntary Rate Disclosures 

Even though not required, several large SEP holders including 

Qualcomm, Nokia, Ericsson and Huawei have, in the past, published 

their “standard” or maximum SEP licensing rates.cdlxxiv Rate disclosures 

such as these may be helpful both in enabling implementers to budget 

for royalty payments to these SEP holders and also in estimating the 

FRAND royalties that may be due to other SEP holders that have not 

disclosed their rates.  

In 2021, the European Commission Expert Group proposed that SEP 

holders that offered licenses in line with such rate disclosures be 

“presumed not to be abusing a dominant position created through a 

standardization decision occurring after the declaration” (Proposal 

41).cdlxxv

cdlxxvi

 Recently, Peters, Hoffman and Thumm have also suggested 

that SEP holders not be required to disclose their FRAND rates, but 

that if they elect to do so, an implementer would be obligated (under 

the Huawei-ZTE framework in Europe) “to proactively seek a 

license”.  

Despite their potential benefits, maximum rate disclosures may not be 

entirely transparent, as these rates may be discounted in actual 

transactions, depending on the size and leverage of the 

implementer.cdlxxvii

cdlxxviii

 As such, a situation such as that with NGMN may 

evolve, in which disclosed rates are so high that a realistic picture of 

the aggregate royalty burden on a standardized product is not 

produced.  Likewise, Love and Helmers hypothesize that 
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announced FRAND rates “may represent an effort to artificially inflate 

future royalties by "anchoring" the market to rates that, in reality, are 

"aspirational" at best and diverge significantly from actual license 

agreements.”cdlxxix

cdlxxx

 Most recently, Mr Justice Mellor observed in 

Interdigital v. Lenovo that, while Interdigital’s initiative to publish certain 

rates on its website “was to be welcomed”, it also did “not go nearly far 

enough and did not result in a transparent licensing programme,” but 

instead contributed to Interdigital’s ability to “try[] to obtain the 

maximum return from each [licensing agreement].”  

Further Ex Ante Rate Disclosure Proposals 

Despite the lack of adoption by SDOs, commentators have continued 

to suggest that SEP holders publicly disclose the terms, including 

royalty rates, on which licenses will be offered to implementers prior to 

the adoption of a standard. This idea was advanced and modeled by 

Josh Lerner and Jean Tirole, who proposed in 2015 that “after a 

discovery phase, IP holders noncooperatively announce price caps on 

their offerings, were their IP to be included into the standard. The SSO 

then selects the standard considering the price caps to which IP 

owners are committed.”cdlxxxi

cdlxxxii

 Unlike the voluntary disclosures of 

maximum rates described in Section c above, Lerner and Tirole argue 

that such “structured price commitments” be mandatory across the 

board to prevent SEP holders from forum shopping among SDOs 

based on their policies.  

Similarly, Régibeau and co-authors suggested in 2016 that SEP 

holders “voluntarily declare a maximum royalty rate” for their portfolios 

of SEPs in order to decrease the transaction cost of licensing.cdlxxxiii

cdlxxxiv

 

Along the same lines, the European Commission Expert Group 

recommended in 2021 that SDO participants be “encouraged to 

publicly announce their most restrictive licensing terms” (Proposal 38), 

possibly via an EU or SDO platform (Proposal 40).   
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In a related vein, in 2021 Gilbert and Contreras drew analogies to 

patent pools and focused on the nondiscrimination prong of the 

FRAND commitment in urging SDOs to require SEP holders “to post a 

royalty schedule for all patents that they declare essential to a standard 

early in the development of said standard.”cdlxxxv 

In its 2023 Horizontal Agreement Guidelines, the UK CMA expressed a 

lack of competition law concern with such ex ante disclosure 

requirements, either individually for SDO participants or collectively, 

observing that, 

should an SDO’s IPR policy choose to provide for IPR 

holders to individually disclose prior to the adoption of the 

standard their most restrictive licensing terms, including 

their maximum royalty rates, or the maximum 

accumulated royalty rate to be charged, this will generally 

not lead to a restriction of competition … Such ex ante 

unilateral disclosures of the most restrictive licensing 

terms or maximum accumulated royalty rate would be 

one way to enable the parties involved in the 

development of a standard to take an informed decision 

based on the disadvantages and advantages of various 

alternative technologies.cdlxxxvi 

Essentiality Checking 

A SEP holder’s obligation to grant FRAND licenses generally applies 

only to patents that are “essential” to the implementation of a 

standard.cdlxxxvii As a result, any assessment of FRAND rates, whether 

in the aggregate or bilaterally, depends, to a degree, on how many 

declared SEPs are actually essential to the relevant standard. 

Because SDOs do not assess the essentiality of patents that are 

declared as SEPs, the essentiality of a particular patent to a particular 

standard is usually determined unilaterally by the patent holder with no 

external verification. This determination is often made at a time when a 
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given patent is still an application that is being prosecuted and the 

standard itself is not yet finalized. As such, the declaration of a patent 

as a SEP often constitutes a best (possibly optimistic) guess by the 

SEP holder as to the likely essentiality of an issued patent to a 

published standard.  

Not surprisingly, given the potential revenue that may be earned from 

SEPs, and the potential liability that can arise under the antitrust and 

competition laws from the failure to disclose SEPs in compliance with 

an SDO’s policies, SDO participants appear to have erred on the side 

of over-declaration of SEPs in relation to many standards.cdlxxxviii

cdlxxxix

  For 

this reason, the essentiality of declared SEPs to particular standards is 

frequently challenged in litigation, with the result that some patents 

asserted against products implementing standards as to which they 

were declared essential are found to be neither essential to the 

standard nor infringed by the product implementing the standard.  

Various proposals have been made to improve the reliability, and to 

reduce the cost, of assessing SEP essentiality, including computerized 

analysis of patent claims and sampling of declared SEPs by expert 

examiners.

cdxci

cdxc Yet there remains significant disagreement over the 

value and accuracy of essentiality checking using the sampling 

techniques that have been proposed to date.  

Patent Pool Essentiality Checking 

A number of important standards in the electronics industry (e.g., 

MPEG, CD, DVD) were historically developed by firms that pooled their 

patents for purposes of licensing on an aggregated basis. In order to 

avoid antitrust concerns, commentators and enforcement agencies 

today generally concur that the patents included in a pool should be 

complementary and not substitutes for one another.cdxcii Thus, patent 

pools are typically designed to include only patents that are essential to 

the standard that is the subject of the pool.   
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Given the importance of determining the essentiality of patents to be 

included in standards-based patent pools, most such pools obtain an 

independent analysis to verify whether or not patents are essential to 

the standard in question. The cost of patent essentiality review by 

independent experts (typically specialized patent attorneys) has been 

estimated to be in the range of US$10,000 per patent.cdxciii

cdxciv

cdxcv

cdxcvi

 Merges and 

Mattioli (2017) estimate that the initial essentiality analysis for the 

establishment of the MPEG audio pool, which included approximately 

700 patents, was $5.25 million.  In a recent court filing, Ericsson 

estimated that an essentiality assessment of its portfolio of 2,600 SEP 

families pertaining to ETSI’s 2G, 3G and 4G standards would have cost 

approximately $26 million,  and Régibeau et al (2016) estimate the 

total cost of assessing the essentiality of the total pool of patents 

declared essential to 2G, 3G and 4G at 427.5 million Euro.  

Costs in this range are among the reasons that most declared SEPs 

relating to standards developed within SDOs lack any external 

validation of essentiality.cdxcvii 

The EUIPO Competence Centre Proposal 

In the European Commission’s 2022 stakeholder consultations, two-

thirds of respondents stated that third party essentiality verification of 

SEPs could help “in assessing a product's SEP exposure and deciding 

whom to negotiate with, smooth[ing] licensing negotiation and 

prevent[ing] over pricing.”cdxcviii Accordingly, the Commission’s 2023 

proposal introduces an essentiality checking function to the EUIPO 

Competence Centre. 

Article 29(1) provides that the Centre “shall select annually a sample of 

registered SEPs from different patent families from each SEP holder 

and with regard to each specific standard in the register for essentiality 

checks.” In addition, each SEP holder and implementer may propose 

up to 100 SEPs from different patent families for essentiality checking 

by the Centre.cdxcix 
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Essentiality checks will be conducted by an evaluator selected by the 

Centre.d SEP holders are permitted to submit a claim chart for any SEP 

subject to an essentiality check,di and any stakeholder may submit 

written observations regarding the essentiality of patents subject to the 

checks.dii In addition, the SEP holder may request that a “peer 

evaluator” (to be appointed by the Centre) consider the information 

presented and offer it to the Centre’s evaluator.diii 

The essentiality check “shall be conducted following procedure that 

ensures sufficient time, rigorousness and high-quality”,div and the 

evaluator will issue a reasoned opinion with the result within 6 months 

following appointment.dv  

While the proposed essentiality checking system could both identify 

nonessential patents declared as SEPs and possibly cause SEP 

holders to be more judicious in their declaration of SEPs, it has been 

criticized, including by this author, for its non-binding nature, its 

omission of other validity issues, its lack of any penalty associated with 

over-declaration, and its exclusion of SME-held patents (particularly 

given that a large number of SEPs are held by small patent assertion 

entities that would likely qualify as SMEs).dvi 

The Japanese Patent Office Hantei Procedure 

Since 1959, the Japanese Patent Office (JPO) has made available, for 

a fee of approximately 300 Euros, an advisory opinion (Hantei) 

regarding patent validity, technical scope and other issues.

dviii

dvii In 2018, 

the JPO expanded the Hantei program to offer advisory opinions on the 

technical essentiality of Japanese patents to industry standards.  

While these opinions are not binding on Japanese courts, they are 

viewed as facilitating settlement of disputes between parties.dix 

A request for a Hantei essentiality opinion may be initiated by a party to 

a negotiation or other genuine dispute over the essentiality of a 

declared SEP. The counterparty is also given an opportunity to 

respond. Decisions are rendered by a panel of three administrative 
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judges and are made publicly available except to the extent that a party 

claims trade secret in some of the material used in the proceeding.dx It 

is expected that the judges will spend several days evaluating each 

such claim in a Hantei essentiality proceeding.dxi 

As of March 2020, the Hantei essentiality checking system had not yet 

been utilized,

dxiii

dxii and there is no published indication that it has been 

used since. Explanations that have been proposed for this lack of 

usage include the complexity, stringency and narrowness of the 

procedure (e.g., only one patent is investigated per procedure).  

Validity Challenges 

Closely related to proposals for checking the essentiality of declared 

SEPs are a smaller number of proposals directed at checking the 

validity of patents declared as SEPs. Issued patents are, under most 

legal systems, presumed to be valid – that is, they are presumed to 

satisfy the requirements of patentability including novelty, 

nonobviousness and enablement. Yet this presumption, and the validity 

of issued patents, may be challenged both at patent offices (e.g., 

oppositions at the European Patent Office and inter partes review at 

the US Patent Trial and Appeal Board (PTAB)) and in court (e.g., as an 

affirmative defense in an infringement action or in a declaratory action 

directly challenging a potentially threatening patent). Validity 

challenges are often successful, and many patents asserted in litigation 

are found to be invalid when challenged.dxiv Mark Lemley and Tim 

Simcoe found, in a 2019 study of litigated SEPs, that SEPs that were 

the subject of validity challenges in 100 litigated US cases were found 

to be valid 83.7% of the time, compared to only 60.8% for non-SEPs.dxv 

The European Commission Expert Group suggests that questions of 

validity may be “of particular importance” for SEPs “because SEPs are 

likely to be licensed and the validity of one or more SEPs may impact 

licensing negotiations with many parties.”dxvi Accordingly, the Group 

advised that “additional measures may need to be considered to 
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increase the level of reliability with respect to a SEP’s validity.”dxvii

dxviii

 The 

measures suggested by the Group include:  

(1) increased sharing by SDOs of draft standards and 

related information with patent offices (Proposal 19),  

(2) more in-depth prior art searches by SEP holders, 

including by specialized search companies or AI search 

tools (Proposals 20 and 21),  

(3) SDO encouragement of opposition proceedings 

against potential SEPs by SDO members and with the aid 

of SDO-appointed experts (Proposals 22 and 23),  

(4) creation of a “fast” third party arbitration procedure 

(possibly mandatory to adjudicate challenges to the 

validity of declared SEPs (Proposals 24 to 27). 

FRAND Collecting Societies 

In 2018, two German attorneys proposeddxix that SEP licensing could 

be improved by creating an independent private agency that SEP 

holders could join, and which would determine FRAND royalties for a 

standard and then collect those royalties from implementers like a 

copyright collecting society.dxx This proposal does not appear to offer 

much more than existing patent pools already offer with respect to SEP 

licensing.dxxi 

In 2019, at a Munich conference, Judge Fabian Hoffman of the 

German Federal Supreme Court suggested a modified form of this 

proposal in which a collecting agency would be created “automatically” 

by operation of law upon the release of a new standard, and SEP 

holders would be required to join.dxxii Critics have questioned whether 

such a proposal, which would add an additional layer of complexity to 

FRAND licensing, would offer any improvement over existing patent 
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pool and platform arrangements, particularly if mandated by a 

government body.dxxiii 

Other Academic FRAND Rate Reform Proposals 

In addition to those discussed above, academic commentators have 

suggested a variety of additional creative methods for determining 

FRAND royalty rates. 

One of the first of these was the “auction” approach proposed by 

Daniel Swanson and William Baumol.dxxiv

dxxvi

 They liken the selection of 

patented technologies for standardization to an auction in which patent 

holders compete, based on technical merit and price, to have their 

contributions included in a standard. This auction process should result 

in the selected technologies being priced at their incremental value 

above the next best alternative and excluding any “hold-up” value 

attributable to the later adoption of the standard.dxxv Thus, more than 

simply announcing their royalty rates, patent holders would be able to 

modify those rates in response to competitive pressure.   

In 2007, Mark Lemley proposed a “step-down” rate procedure in which 

the royalty rate charged by the first entity to declare a SEP covering a 

particular standard would be capped at a certain level (e.g., 5%), the 

next entity would be capped at a slightly lower rate (e.g., 3%), and so 

on until all remaining SEP declarants would pay a low but non-zero 

rate.dxxvii

dxxviii

 This proposal encourages early disclosure of SEPs, which 

could be of significant benefit, and bears similarities to “royalty 

stacking” clauses in biotechnology patent licensing agreements,  

though these agreements typically involve small numbers of patents 

and patent holders. It is unclear, however, that the proposed step-down 

approach would be compatible with practices in the standardization 

setting, such as the vastly different numbers of patents disclosed by 

different SEP holders, the near-simultaneous disclosure of SEPs in 

response to an SDO’s call for patents, and the disclosure of SEPs 

throughout an evolving standardization process as different technology 
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elements are added to and eliminated from a standards document. 

Lemley also acknowledges that the proposal “is imperfect, because the 

rates are not related to the intrinsic value of the technologies.”dxxix 

In 2011, Marc Rysman and Tim Simcoe proposed a framework called 

“Non-Assertion After Specified Time”, or NAAST pricing.dxxx As they 

explain it, “A firm that commits to NAAST would give up the right to 

assert its patent after a period of time specified by the [SDO], for 

example, five years. Until that time, the IP holder would be free to 

license the patent at whatever rates it could collect.” As a result, “IP 

holders will have an incentive to license their technology quickly with 

the threat of a non-assertion period growing closer. If vendors are 

willing to pay to be among the first producers in a market, then patent 

owners will obtain reasonable returns on their investment in a short 

period of time.” 

Finally, in 2018, Gunther Friedl and Christoph Ann proposed a cost-

based approach for calculating FRAND royalties akin to that used in 

regulated industries such as telecommunication services and 

energy.dxxxi Under this approach, FRAND royalties would be based on 

the SEP holder’s average total cost per patent plus a reasonable risk-

adjusted return, where cost includes both R&D expenditures and 

patent prosecution costs. 

 

V.   CONSIDERATIONS FOR A FRAND RATE-SETTING SYSTEM 
 

As illustrated in Part II, royalty determination and distribution 

proceedings conducted by rate-setting bodies in a range of industries 

share similarities with the types of determinations that would be 

required of a FRAND rate-setting tribunal: multiple parties with 

divergent interests are involved; the parties are initially permitted to 

work out an arrangement amongst themselves, but if they cannot, the 

tribunal’s procedures are activated; and the tribunal is empowered to 
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compel discovery, conduct hearings, and otherwise adduce all relevant 

evidence. 

As observed by Lord Justice Birss, “[s]imilar kinds of analysis are done 

in the United Kingdom Copyright Tribunal setting an appropriate royalty 

rate in a licensing scheme. The parties there are not challenging the 

underlying rights. The only issue is the tariff terms. There is nothing 

intrinsically unjusticiable about the issue to be resolved.”dxxxii

dxxxiii

 A similar 

observation was made by Mr. Justice Henry Carr in a recent case 

management decision, in which he noted that the mechanics of 

FRAND rate determinations “are entirely familiar” to “those familiar 

with . . . the Copyright Tribunal” and “are not that complicated, and the 

courts are used to dealing with them.”  

At a policy level, FRAND licensing bears similarities to several of the 

compulsory copyright licensing schemes discussed in Part II. As 

observed by Professor Tim Wu, compulsory licensing under the 

Copyright Act addresses the “problem deriving from copyright's grant of 

control over an asset essential to market entry (namely, copyrighted 

works), and the potential created for vertical foreclosure of rivals."dxxxiv 

The same may be said for other areas in which rate-setting has 

historically occurred: natural monopolies and other critical resources 

such as drugs and transport. As such, adopting rate-setting principles 

from these regimes in a FRAND context does not seem out of place. 

This being said, the notion of formalized rate-setting for SEPs has 

attracted significant opposition from commentators who maintain that 

existing market-based FRAND rate determinations are optimal.dxxxv  

Accordingly, this Part V identifies a series of design considerations that 

are relevant to the creation of a FRAND rate-setting system, drawing 

from historical rate-setting examples in the UK and US, as well as 

academic and industry commentary regarding the desirability and 

feasibility of implementing those considerations in a FRAND rate-

setting system. 
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. The Legal and Institutional Context for Rate-Setting 

Institutional Locus 

As shown in Parts II, III and IV, rate-setting activity occurs across a 

range of different institutional settings or loci. These include 

governmental settings, both judicial proceedings and 

administrative/agency procedures, as well as private settings, which 

include both private adjudication by a third party (e.g., arbitration) and 

collective action by private parties. Table 1 below summarizes the 

institutional loci for the rate-setting activities discussed in this Report, 

organized by type and noting which of these activities are proposed 

versus actual. 

Table 1 

Institutional Loci for Rate-Setting Activity 

 Rate-Setting Function Description 

A.1 - Private (collective) 

III.A Standards patent pool Patent holders with pool administrator 

IV.C Group Negotiation within SDOs 

(License Negotiation Groups 

and pseudo-pool) (proposed)  

SEP holders and/or implementer 

collective rate negotiation 

A.2 - Private (adjudicated) 

IV.D Global Rate-Setting Tribunal 

(proposed) 

Independent arbitral tribunal 

III.C FRAND Disputes (arbitrated)  Independent arbitral tribunal 

B.1 - Government (judicial) 
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 Rate-Setting Function Description 

IV.B US Standard Essential 

Royalty Court – bilateral 

FRAND rates (proposed)  

Special US federal rate court 

III.B FRAND Disputes (litigated)  National courts 

IV.E.2.c Japanese Hantei Procedure 

for essentiality checking 

Japan Patent Office 

II.e US Performing Rights 

Organization Copyright Rates  

US federal courts 

II.I US asset pools with multiple 

claimants 

Statutory interpleader action in federal 

court 

B.2 - Government (agency) 

IV.A EUIPO Competence Centre 

– aggregate and bilateral 

FRAND rates (proposed)  

EU-level agency 

II.C US public utilities  State public utility boards 

II.D US Copyright Compulsory 

License Rates 

Copyright Royalty Board, with appeal to 

courts 

II.F UK Copyright Rates UK Copyright Tribunal 

II.G.1 US Federal Drug Pricing Centers for Medicare and Medicaid 

II.G.2 US Drug Pricing – State Level State Prescription Drug Advisory Boards  

II.H UK Drug Pricing National Health Service (NHS) 
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The institutional setting in which a rate-setting activity is situated is of 

critical importance. One of the major differences between 

governmental and private institutional bodies is the degree to which 

parties may be compelled to participate in a rate-setting proceeding 

and abide by its outcome. That is, participation in a governmental 

proceeding may be made mandatory within the jurisdiction of the 

authorizing body (e.g., state, federal, supra-national), while 

participation in a proceeding organized privately generally requires the 

consent of the participants.  

Cost is another factor that distinguishes governmental and private 

institutional proceedings. Governmental institutions are funded by the 

public purse, while private ones are largely funded by the parties 

themselves. This being said, governmental bodies can, and usually do, 

impose fees on parties that avail themselves of governmental 

procedures (e.g., court filing fees).dxxxvi 

In terms of decisional enforcement, however, institutional differences 

are less pronounced. Governmental institutions act with the authority of 

the state and may rely on state-backed mechanisms to enforce their 

decisions. For judicial decisions, this authority is ultimately manifested 

through the contempt power, which, at least in the United States, 

carries both civil and criminal enforcement means. Agency decisions 

may be enforced either through direct agency action or by recourse to 

the courts. Decisions of private institutions lack the direct enforcement 

power of the state, but state-based mechanisms, such as judicial 

process, may be utilized to enforce private contractual agreements. 

Likewise, under the New York Convention, private arbitral awards may 

be enforced through judicial proceedings.dxxxvii 

An additional dimension of institutional choice involves transparency 

and openness. Governmental proceedings are often structured so as to 

allow public observation and the participation of interested parties. 

Private proceedings (e.g., rate setting by patent pools and bilateral 

arbitration), in contrast, generally do not seek to maximize 
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transparency and openness, though these principles have been 

incorporated into the policy-making procedures of some SDOs.dxxxviii 

Competition law considerations arising from institutional choice are 

discussed in the next Subpart. 

Competition Law Considerationsdxxxix 

Agreements among competitors concerning price are subject to 

scrutiny under the antitrust and competition laws of most jurisdictions. 

Thus, competition law must be considered with respect to any 

proposed rate-setting activity. 

Governmental Rate-Setting 

Antitrust and competition laws typically regulate conduct among private 

actors – “undertakings” in the language of TFEU 101 and 102. But 

while competition laws are not directly applicable to state agencies, 

member states of the EU are prohibited from enacting or enforcing 

laws that could diminish the effectiveness of competition rules.

dxlii

dxl  This 

requirement has led to private challenges to legislation and regulation 

on the ground that it interferes with private competition.dxli Yet the 

European Court of Justice has consistently held that national legislation 

fixing prices is not condemned as a private arrangement achieving the 

same effect.  

These issues were raised in the UK in connection with the EU’s 2007 

regulation capping the wholesale and retail rates that mobile operators 

could charge for international voice calls within the EU.dxliii

dxliv

 The 

regulation was challenged in the High Court on three grounds: its legal 

basis is inadequate, it is disproportionate and it violates the principle of 

subsidiarity.  The English court referred the case to the CJEU, which 

upheld the regulation, first observing that 

the regulation introduces a common approach so that 

users of terrestrial public mobile telephone networks do 
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not pay excessive prices for Community-wide roaming 

services and so that mobile operators can operate within 

a single coherent regulatory framework based on 

objectively established criteria. It thus aims to contribute 

to the smooth functioning of the internal market in order 

to achieve a high level of consumer protection and 

maintain competition among operators of mobile 

telephone networks.dxlv 

The CJEU also observed that “the high level of retail [roaming] charges 

had been regarded as a persistent problem by [national regulatory 

authorities], public authorities and consumer protection associations 

throughout the Community and that attempts to solve the problem 

using the existing legal framework had not had the effect of lowering 

charges.”dxlvi

dxlvii

dxlviii

 The CJEU reasoned that the EU legislature was justified 

in acting when, absent such action, divergent national rules would likely 

be introduced by member states  -- a result that “would have been 

liable to cause significant distortions of competition and to disrupt the 

orderly functioning of the Community-wide roaming market.”  The 

CJEU also upheld the regulation on grounds of proportionality and 

subsidiarity.  Thus, while this was not a competition law case, as such, 

it highlights the type of complaint that could be raised against 

governmental price regulation in the EU and UK. 

Objections to governmental price setting have also been raised in 

connection with pharmaceutical price regulation. As recently noted by 

Lady Rose of Colmworth, “[a]n argument that is often raised against 

government price regulation in relation to pharmaceuticals is that it 

stifles research and development and creates barriers to entry into the 

market.”dxlix While these regulations have not yet been seriously 

challenged on competition law grounds, such a challenge could arise 

on the basis of arguments made in historical cases concerning cotton 

yarn and other wartime commodities (i.e., that anticompetitive 
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agreements may not be justified on the basis that they will encourage 

the industry to modernize and invest in R&D).dl 

It is worth noting that under US law, actions taken by the government 

enjoy a greater degree of immunity from antitrust liability under the 

doctrine of sovereign immunity, which prevents governmental bodies 

from being sued in the federal courts, absent the government’s consent 

to suit. As the U.S. Supreme Court has explained in relation to the 

federal antitrust laws, “where a restraint upon trade or monopolization 

is the result of valid governmental action, as opposed to private action, 

no violation of the [Sherman Antitrust] Act can be made out.”dli State 

governments are immune from prosecution under the federal antitrust 

statutes under the “Parker state action” doctrine, which is grounded in 

principles of federalism and state sovereignty.dlii Thus, under both of 

these doctrines, rate-setting activity of a state or federal agency would 

not subject the agency to antitrust liability. 

Private participation in government rate-setting activities 

While governmental agencies themselves may not be at significant risk 

of antitrust or competition law liability in connection with rate setting 

activity, it is possible that the private parties (undertakings) involved in 

those activities might face liability. 

The extent of immunity from European competition law for conduct 

within governmental proceedings has not been extensively analyzed, 

though in at least some cases the European Commission has referred 

to the US Noerr-Pennington line of cases (see below) as informative.dliii 

It does not appear that any EU cases involving standardization have 

been decided under this doctrine; the same applies to cases under the 

UK Competition Act. 

In the U.S., it is clearer that conduct by private parties in connection 

with petitioning the government does not give rise to antitrust liability. 

This principle is known as the Noerr-Pennington doctrine. As the U.S. 

Supreme Court has explained, “the Sherman [Antitrust] Act does not 
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prohibit two or more persons from associating together in an attempt to 

persuade the legislature or the executive to take particular action with 

respect to a law that would produce a restraint or a monopoly.”dliv This 

immunity stems from the First Amendment of the US Constitution, 

which guarantees that “Congress shall make no law … abridging … the 

right of the people … to petition the Government for a redress of 

grievances.” 

The Noerr-Pennington doctrine has been held to immunize conduct 

within SDOs from antitrust liability to the extent that it relates to 

petitioning the government (i.e., by developing a standard for adoption 

into governmental regulations).

dlvii

dlv However, antitrust liability may still 

arise in connection with deceptive conduct by the parties,dlvi or the 

conduct of commercial activity (even within a governmental setting) 

that does not amount to petitioning the government.   

Additional antitrust immunities exist with respect to governmental rate-

setting. In the US, under the judicial “filed rate doctrine”, rates set by 

federal agencies cannot be challenged under state law or federal 

antitrust law.dlviii This immunity has been applied to bar antitrust 

challenges to rates set under the Interstate Commerce Act, the Natural 

Gas Act, the Federal Power Act and the Communication Act.dlix As 

explained in one leading treatise, “a court cannot allow a rate 

established by the Commission, pursuant to proper administrative 

procedures, to be the basis for an antitrust challenge, even if some 

portion of the filed-for rate was infected with an alleged antitrust 

infirmity.”dlx But despite the immunity of filed utility rates to antitrust 

challenge, the authors explain that “conduct ancillary to the actual rate-

setting procedure may be the subject of an antitrust claim.”dlxi 

In addition to rates set by governmental agencies, additional statutory 

immunities from antitrust liability exist in some areas such as interstate 

transport. As discussed in Section II.B, the Interstate Commerce 

Commission Act exempted from antitrust liability negotiated rate 
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agreements among surface carriers that were submitted to, and 

approved by, the ICC as furthering national transportation policy.dlxii 

Private Rate-Setting through Arbitration 

As noted in Section V.A.1 above, private rate-setting may occur either 

through private adjudication (arbitration) or collective negotiation. 

It is possible that a FRAND rate-setting decision by a non-

governmental arbitrator could be challenged on antitrust or competition 

law grounds. While this Report has not identified any case in which a 

FRAND rate-setting determination was so challenged, antitrust 

challenges have been brought with respect to other arbitral decisions 

involving patent licenses (usually seeking to set aside the decision 

rather than seeking to impose liability on the arbitral tribunal itself).dlxiii

dlxiv

 

For example, in Baxter International v. Abbott Laboratories, a patent 

holder argued in a US court that the exclusivity clause of a licensing 

agreement, as interpreted by the arbitrator, resulted in an 

anticompetitive restraint, and that the arbitrator’s award should 

therefore be set aside.   

Likewise, in Genentech v Hoechst, Genentech licensed three US and 

European patents from Hoechst. After a US court found that 

Genentech’s product did not infringe the licensed patents, Genentech 

stopped paying royalties under the license, but an arbitrator 

adjudicating the resulting dispute ordered Genentech to make 

payment. Genentech then brought an action before the Court of Appeal 

of Paris to annul the arbitral award as inconsistent with Article 101 

TFEU.dlxv 

In addition to these issues, Mark Patterson has raised the specter of 

antitrust and competition law liability arising from agreements to 

maintain the confidentiality of FRAND rates determined in arbitration, 

given the importance of these rates to establishing competition in the 

market and US and European case law condemning the suppression of 

market information in a variety of contexts.dlxvi  
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Private Rate-Setting Through Collective Action: Patent Pools 

As discussed in Section III.A, patent pools covering industry standards 

have set royalty rates through collective discussions among the pool 

administrator, participating patent holders and, in some cases, potential 

licensees.dlxvii

dlxviii

dlxix

 The European Commission has acknowledged that 

“Technology pools can produce pro-competitive effects, in particular by 

reducing transaction costs and by setting a limit on cumulative royalties 

to avoid double marginalisation. The creation of a pool allows for one-

stop licensing of the technologies covered by the pool.”  The UK 

CMA, in its 2023 Guidance on Horizontal Agreements, references the 

EU guidelines.   

Likewise, the US Department of Justice (DOJ) and Federal Trade 

Commission (FTC) have recognized the ability of patent pools to 

“create substantial integrative efficiencies by reducing the time and 

expense of disseminating … patents to interested licensees, clearing 

blocking positions, and integrating complementary technologies.”

dlxxi

dlxxii

dlxx In 

reviewing proposed standards-based patent pools covering the MPEG-

2, CD-RW, DVD, 3G, RFID and other standards under its “business 

review letter” procedure, the DOJ indicated that it had no present 

intention to bring enforcement against the formation of these pools, 

provided that they undertook procedural safeguards to limit the 

potential for anticompetitive conduct.  These safeguards, which have 

generally been recognized in the US and Europe,  can be 

summarized as follows: 

1. Transparency – the pool’s royalty rates and terms 

are publicly disclosed. 

2. Nondiscrimination – the pool offers the same rates 

and terms to all similarly situated licensees and will 

grant a license to any applicant that accepts those 

terms. 
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3. Independence – pool members are permitted to 

license their patents independently of the pool. 

4. Voluntariness – pool members and licensees are 

not required to use the standard(s) covered by the 

pool in their products. 

5. Essentiality – the pool will assess each pooled 

patent for essentiality to the standard. 

6. Complementarity – the pool will not cover 

technologies that compete with or can be viewed as 

substitutes for one another.dlxxiii  

 

In terms of openness, the US and European approaches differ 

somewhat. The US agencies have stated that “Pooling arrangements 

generally need not be open to all who would like to join,” and 

competitive harm will generally not be found from exclusion unless “(1) 

excluded firms cannot effectively compete in the relevant market for the 

good incorporating the licensed technologies and (2) the pool 

participants collectively possess market power in the relevant 

market.”dlxxiv

dlxxv

 The European perspective toward openness is more 

definitive, as the Commission’s Article 101 Guidelines on Technology 

Transfer Agreements state that a pool will qualify for the “safe harbor” 

excluding application of Article 101(1) only if “participation in the pool is 

open to all interested technology rights owners.”   

In relation to pool royalty rates, the US agencies have stated that they 

“generally do not assess the reasonableness of royalties set by patent 

pools.”dlxxvi

dlxxvii

 Rather, they “focus on the pool’s formation and whether its 

structure, including the terms of the contract among pool participants, 

would likely enable pool participants to raise prices or restrict output in 

a relevant market.”  The European Commission is more prescriptive 

in its approach to pool royalty rates, stating that when a patent pool 
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“has a dominant position on the market, royalties and other licensing 

terms should be non-excessive and non-discriminatory.”dlxxviii 

Rate Disclosures and Caps 

It has been alleged that policies permitting, or requiring, the exchange 

of FRAND license rate information among SDO participants could give 

rise to antitrust and competition law risks by facilitating the improper 

exchange of information among competitors and encouraging 

implementers to coordinate the exertion of anticompetitive pressure on 

SEP holders to reduce their licensing rates to sub-FRAND levels.dlxxix 

These concerns have arisen in the context of ex ante rate disclosure 

requirements (Section IV.E.1), maximum rate caps, and even the 

public disclosure of arbitrated FRAND rates (Section III.C.5).  

As noted in Section IV.C, various aggregate rate cap proposals were 

made to ETSI during the mid-2000s. These proposals were not 

adopted by ETSI due, in part, to competition concerns raised by the 

European Commission.dlxxx

dlxxxi

dlxxxii

dlxxxiii

 Specifically, the Commission’s Directorate-

General for Competition issued a letter cautioning that an aggregate 

royalty cap, together with proportional allocation of the aggregate 

royalty among SEP holders, could preclude price competition by fixing 

the price of SEPs.   More recently, while the UK CMA has stated in 

its 2023 Horizontal Agreement Guidance that “Agreements to reduce 

competition by jointly fixing prices either of downstream products or of 

substitute IPR or technology will constitute restrictions of competition 

by object,”  it has also clarified that this prohibition should not apply 

to “genuine unilateral ex ante disclosures by individual IPR holders of 

their most restrictive licensing terms for standard essential patents or of 

a maximum accumulated royalty rate by all holders of complementary 

IPR.”  

The threat of implementer-side buyers’ cartels was again debated in 

the wake of IEEE’s 2015 patent policy amendments. These 

amendments did not purport to set FRAND rates, but instead sought to 
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clarify aspects of IEEE’s FRAND commitment such as the use of the 

SSPPU royalty base methodology.dlxxxiv

dlxxxv

 Even so, commentators in 

Europe have speculated whether these policy changes amounted to 

actionable conduct under TFEU Article 101.   

Collective License Negotiation 

In 2021, as discussed in Part IV.C, the European Commission Expert 

Group recommended the formation of implementer collective licensing 

negotiation groups (LNGs) to negotiate licenses with SEP holders 

(Proposal 75).dlxxxvi

dlxxxvii

 This proposal has rekindled the discussion of the 

permissibility of collective rate agreements under competition law.  

Collective rate-setting by industry associations has a long history in the 

US and was historically immunized from antitrust liability under statutes 

such as the Interstate Commerce Act as early as the 1940s.dlxxxviii

dlxxxix

 

While some criticized this immunity as facilitating collusive price 

fixing,  Andrew Popper has argued that the ability of industry 

participants to negotiate mutually-acceptable rate schedules in 

industries such as interstate transport enabled the survival of small and 

medium players in an industry that otherwise might be dominated by 

large concerns, thus serving the public interest.dxc  

Absent a statutory immunity, collective rate setting by competitors 

requires antitrust analysis. In the context of SDOs, the analysis is 

somewhat different than rate setting within patent pools, as the focus in 

SDOs is largely on joint conduct of potential licensees (implementers) 

rather than SEP holders (though some proposals have included SEP 

holders as well).dxci 

Following a set of 2007 hearings, the US antitrust agencies 

summarized the potential procompetitive benefits of collective rate 

negotiation within SDOs as follows: 

Ex ante licensing discussions may lead to price 

competition, in effect allowing for broader competition 
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among alternative technologies vying for inclusion in the 

standard. Patent holders choosing to participate in the 

standard-setting process would compete against other 

patent holders, as well as against public domain 

technologies, on the basis of technical merit and on price 

and other licensing terms in order to have their 

technology included in the standard. Ex ante licensing 

discussions can thus preserve the benefits of competition 

that exist by increasing the ex ante knowledge of SSO 

decision-makers about licensing terms and may improve 

the quality of their decisions, enabling them to make 

tradeoffs between price and technical merit that are not 

possible unless the price of patented technological inputs 

is known before the standard is set. This ex ante 

knowledge may place an upper bound on a patent 

holder’s RAND commitment, and it lowers the risk that 

users of a standard will face demands for more restrictive 

licensing terms after the standard is set than SSO 

members expected when they chose to include the 

patented technology in the standard. Reducing this risk 

may speed adoption of the standard in the 

marketplace.dxcii 

Critics of joint negotiation proposals have argued that allowing 

implementers to negotiate prices with SEP holders on a collective basis 

could enable those implementers to exert oligopsonistic pressure 

against SEP holders, thus depressing royalty rates below reasonable 

levels.dxciii

dxciv

 Whether or not caused by anticompetitive conduct, other 

economists have predicted that SEP royalties negotiated collectively 

will be lower than those that would be negotiated in serial bilateral 

transactions.   

In response, Michael Carrier identifies several characteristics of SDOs 

that may reduce the risk of anticompetitive oligopsonistic behavior by 
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implementers in markets for standardized products. These include the 

involvement of SEP holders in royalty negotiations, the leverage that 

SEP holders wield in the standardization process, the unpredictability 

regarding which patented technologies will ultimately be included in a 

standard, and the practical inability of product manufacturers to reduce 

their purchases (i.e., of SEP licenses) to depress prices.

dxcvi

dxcv Moreover, 

this author has noted that concerns about joint negotiation of aggregate 

SEP royalties raise fewer concerns than collective negotiation of rates 

between groups of implementers and a single SEP holder, as SEP 

holders can form their own negotiation coalitions to counterbalance any 

improper leverage by implementer groups.  

The US agencies in 2007 recognized potential anticompetitive risks of 

joint licensing negotiation, observing that the use of ex ante licensing 

discussions as “a sham to cover up naked agreements on the licensing 

terms each IP holder will offer the SSO”, a means “to reach side price-

fixing agreements” or an effort “to fix the price of standardized 

products” would likely be condemned as per se violations of the 

antitrust laws.dxcvii However, the agencies go on to note that these risks 

“are not sufficient to condemn all multilateral ex ante licensing 

negotiations, particularly given the fact that [t]hose developing 

standards already have extensive experience managing this risk.”  In 

contrast, they conclude that: 

[i]n most cases, it is likely that the Agencies would find 

that joint ex ante activity undertaken by an SSO or its 

members to establish licensing terms as part of the 

standard-setting process is likely to confer substantial 

procompetitive benefits by avoiding hold up that could 

occur after a standard is set.dxcviii  

Based on this reasoning, the US agencies concluded in 2007 that joint 

ex ante negotiation of licensing terms in the standard-setting context 

should not be condemned as per se illegal, but rather evaluated under 

the more flexible rule of reason approach.dxcix Yet even under the rule 
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of reason, parties may act in an anticompetitive manner,dc and one 

DOJ official, speaking in 2020, cautioned that “[w]hen implementers act 

together within a standard-setting organization as the gatekeeper to 

sales of products including a new technology, they have both the 

motive and means to impose anticompetitive licensing terms.”dci 

Given these considerations, commentators have proposed 

governmental interventions to reduce concern over the competition law 

implications of collective FRAND rate negotiation. For example, this 

author has proposed that enforcement agencies update their 

intellectual property guidelines to address collective negotiation more 

specifically, that one or more groups considering a joint negotiation 

approach seek business review from the US DOJ, and that legislation 

such as the US Standards Development Organization Advancement 

Act of 2004, which already offers limited antitrust immunity to SDOs, be 

expanded to ensure that negotiation of aggregate royalty caps in 

standard-setting do not constitute violations of the antitrust laws, 

absent other anticompetitive conduct.

dciii

dcii Peters and co-authors have 

similarly proposed that a regulatory “safe harbor” be created for LNGs 

based on the market share of the group members and conditioned on 

its adoption of procedural safeguards against anticompetitive 

collusion.  

Constitutional Law and Treaty Considerations 

Any proposed rate-setting procedure must comply with applicable 

constitutional and treaty requirements. Recently, critics have asked 

whether the European Commission’s EUIPO SEP Centre Proposal 

may violate the fundamental right to intellectual property under Article 

17(2) of the EU Charter and Protocol 1, Article 1 of the European 

Convention on Human Rights (ECHR), as well as Article 28.2 of the 

World Trade Organization (WTO) Agreement on Trade-Related 

Aspects of Intellectual Property (TRIPS Agreement).dciv 
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The principal areas of concern are the Proposal’s requirements that (1) 

SEP holders that fail to register their SEPs in the EUIPO’s new SEP 

registry will be barred from enforcing their SEPs against infringers until 

registration is completed,

dcvii

dcviii

dcv and (2) SEP holders are required to 

participate for up to nine months in a proceeding to determine FRAND 

rates before they are permitted to enforce those SEPs in court in 

Europe.dcvi While the EU Charter permits state regulation of property 

rights, such regulation may be imposed only “in so far as necessary for 

the general interest”, i.e., in a manner that is not disproportionate or 

intolerable. In its Impact Statement accompanying the Proposal, the 

Commission acknowledges that these restrictions may limit “the ability 

to enforce individual patents”, but reasons that the proposal “is in the 

public interest in that it provides uniform, open and predictable 

information and outcome on SEPs for the benefit of SEP holders, 

implementers and end users, at EU-wide level, and in that it aims at 

promoting technological innovation and the dissemination of 

technology to the mutual advantage of the SEP holder and 

implementers.”  Yet critics disagree and argue that the restrictions 

do not, in fact, benefit SEP holders and are thus disproportionate and 

in violation of Article 17(2) of the Charter. Others disagree with this 

assessment, finding the restrictions to be reasonable, proportionate 

and consistent with the European Court of Justice’s 2015 decision in 

Huawei v. ZTE.  

Similar claims have been made with respect to the proposal’s 

compliance with the TRIPS Agreement.dcix Here, critics point to the 

EU’s recent WTO complaint against China,dcx in which the EU alleged 

that China’s actions (i.e., the issuance of anti-suit injunctions 

preventing parties from pursuing parallel litigation in Europe) prevent 

SEP holders from asserting rights in intellectual property that are 

guaranteed to them under Article 28.2 of the TRIPS Agreement. The 

Commission, in its Impact Assessment, reasoned, among other things, 

that Article 30 of TRIPS permits curtailment of patent holder rights to 
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support “public interest objectives” such as those embodied in the 

proposal.dcxi 

 

Decisional Authority of a FRAND Rate-Setting Tribunal 

The scope of a FRAND rate-setting tribunal’s authority may vary 

significantly along a number of axes depending on the goals and 

constraints of its designers. This Section discusses some of the major 

axes of variation in authority with reference to the evidence collected in 

Parts II, III and IV. 

Policy Goals  

Despite its technical trappings, rate-setting can be designed to achieve 

different political and social goals. This phenomenon can be observed 

in long-running rate-setting activities that have spanned multiple 

political cycles. One of the longest-running rate-setting processes in 

the world involves US interstate transportation. As described by Paul 

Dempsey, the US Interstate Commerce Commission was formed in the 

late nineteenth century to protect the public from the monopolistic 

abuses of the railroads, then shifted to shield the transportation 

industry from unconstrained competition, then shifted again to 

accommodate the national trend toward deregulation, and most 

recently has been applied to stimulate competition in the interest of 

consumer welfare.dcxii

dcxiii

 Likewise, Jacob Noti-Victor argues that rate-

setting for US copyright compulsory licenses has shifted from a 

scheme originally intended to broaden public access to copyrighted 

musical works on the model of public utility regulation, to one that is, 

today, designed to reflect commercial market transactions among 

copyright holders.  

As a result, the designers of any new rate-setting body and procedure 

should first consider the ultimate goal of the contemplated rate-setting 

activity. Should it exist to benefit consumers while permitting industry to 
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earn a sustainable profit, along the lines of drug pricing boards and 

utility rate commissions? Or should it create a level market playing field 

by reducing the leverage of dominant players, as the early ICC sought 

to do? Or should its principal goal be to foster innovation by channeling 

financial incentives to private firms that generate new technologies, as 

some SEP holders might argue? Or should its focus be on returning 

surplus to manufacturers or consumers of standardized products, as 

Richard Stern suggests?dcxiv Clearly, there is no “right” answer to these 

questions, yet no procedure can be designed that is entirely neutral 

with respect to them. Accordingly, the designers of a rate-setting 

system should make an effort to articulate the ultimate goals of the 

system and then seek to tailor its procedures to the achievement of 

those goals.  

Subject matter authority 

It is important, at the outset, to specify the matters within a rate-setting 

tribunal’s competency to decide. In the case of a FRAND rate-setting 

body as contemplated by the Tender for this Report, the determination 

of bilateral and aggregate FRAND royalty rates would be required. The 

determination of aggregate FRAND rates should also encompass an 

allocation of the aggregate royalty among individual SEP holders.

dcxvi

dcxvii

dcxv 

To make these determinations, a tribunal may also be required to 

consider issues of patent validity and essentiality.  However, in order 

to retain the tribunal’s focus on the complex and detail-oriented task of 

rate-setting, its authority probably should not extend to other claims 

between the parties (e.g., breach of contract, antitrust/competition law, 

patent misuse, fraud, inequitable conduct), which should be 

adjudicated in court or arbitration. This limitation is generally consistent 

with other rate-setting procedures, other than those handled directly by 

courts (e.g., the US PRO rate court, which is a US district court of 

general jurisdiction).  
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Binding versus Non-Binding Decisions 

A fundamental question that will shape a rate-setting tribunal is 

whether its decisions will be legally binding on the parties before it or 

merely advisory in nature. Most of the rate-setting procedures 

described in this Report result in binding rate determinations, though 

some are subject to appeal.dcxviii Table 2 below summarizes the binding 

effect of rate determinations made by the different rate-setting bodies 

described in this Report. 

Table 2 

Binding Effect of Rate-Setting Activity 

 Rate-Setting Function 

Non-Binding 

III.C FRAND Disputes (mediation) 

IV.E.2.c Japanese Hantei Procedure for essentiality checking 

IV.A EUIPO Competence Centre – aggregate and bilateral FRAND 

rates (proposed)  

Binding, with procedural appeal 

III.B FRAND Disputes (litigated)  

IV.B US Standard Essential Royalty Court – bilateral FRAND rates 

(proposed)  

II.C US state public utility commissions 

II.D US Copyright Compulsory License Rates 

II.E US Performing Rights Organization Copyright Rates  

II.F UK Copyright Rates 
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 Rate-Setting Function 

II.I US asset pools with multiple claimants 

Binding, no procedural appeal 

III.A Standards patent pool 

III.C FRAND Disputes (arbitrated)  

IV.C Group Negotiation within SDOs (License Negotiation Groups 

and pseudo-pool) (proposed)  

IV.D Non-Governmental FRAND Tribunal (proposed) 

II.G.1 US Federal Drug Pricing 

II.G.2 US Drug Pricing – State Level 

II.H UK Drug Pricing 

 

Rate determinations that are non-binding are advisory only and parties 

cannot be compelled to abide by them, at least not by the bodies 

making those determinations. Nevertheless, non-binding 

determinations could have a persuasive effect on other adjudicatory 

bodies such as courts. That is, if a non-binding rate determination is 

made by a respected body with relevant expertise that has collected 

and considered a substantial body of relevant evidence in making its 

determination, its results will be informative to a court later considering 

the matter and may even be persuasive. To the extent that the rate 

determination, the tribunal’s reasoning and the evidence supporting it 

are deemed to be admissible in a later judicial proceeding, the 

tribunal’s proceeding will save the court time and resources, possibly 

expediting such a proceeding. Moreover, as suggested by the JPO with 

respect to its Hantei advisory opinion service, the parties to such a 

non-binding determination may themselves elect to abide by it rather 
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than continuing their dispute through litigation, thereby reducing costs 

for all.dcxix However, data is not available on litigation avoided by use of 

this service.  

This being said, parties determined to maximize their advantage may 

not be eager to participate in a proceeding that will result in a non-

binding rate determination (i.e., if they intend to proceed to litigation in 

any event). This may be why the non-binding Japanese Hantei 

procedure for essentiality checking has not been utilized.

dcxxi

dcxxii

dcxx Critics, 

including this author, have argued that the non-binding nature of the 

determinations of the proposed EUIPO SEP Competence Centre 

reduce the value of those determinations both to the parties and to the 

public.  Specifically, with respect to the Centre’s aggregate royalty 

determinations, the non-binding nature of the determination makes it 

less likely that stakeholders will expend the resources necessary to 

participate in the proceedings; and with respect to bilateral FRAND rate 

determinations, it seems likely that whichever parties are unhappy with 

the determination will challenge (or disregard) it in court.  

FRAND rate determinations may be made binding either through SDO 

rules or governmental edicts (legislation or regulation). As shown in 

Table 2, most governmental rate determinations are binding on the 

parties, though most of these allow for appeal of particular rate-setting 

decisions either within the relevant agency or to a specified court or 

courts.  

Global v. National Rate Determinations 

A FRAND rate-setting body would need, at the outset, to decide 

whether it intends to determine FRAND rates on a national or global 

basis. 

It is typical that multinational parties negotiating FRAND licensing 

agreements do so on a global basis, though entities with a strong 

national focus may only seek licenses for their local markets. As a 

result, patent pools typically assess rates on a global basis, and the 
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proposals discussed above regarding collective FRAND rate 

negotiation would also most likely involve rates determined on a global 

basis (though there could be variance in rates across regions or 

countries).  

Following this logic, many arbitration tribunals, following the 

instructions of the parties before them, will determine global FRAND 

rates to resolve global disputes (one of the major advantages of 

arbitration in multinational FRAND disputes).dcxxiii 

However, as discussed in Section III.B.1, courts making FRAND rate 

determinations differ in the geographic scope of their decisions. While 

courts in the UK and China have demonstrated a willingness to set 

FRAND rates for SEPs around the world (and have been criticized for 

doing so),dcxxiv courts in the US have typically construed their authority 

as limited to setting rates for the US patents before them.  

Outside of the FRAND context, almost all rate-setting by governmental 

bodies is national or sub-national in scope. 

The choice whether a rate-setting body should determine national or 

global rates will impact litigation of the affect SEPs around the world 

and may also impact the ability of national courts in other jurisdictions 

to adjudicate the disputes before them (as disputes over FRAND rates 

will become moot once a global license is executed by the parties). 

Clearly, permitting a single adjudicatory body to determine global rates 

can make the overall FRAND rate determination process more efficient 

(as only one, rather than multiple, determinations will need to be 

made), though this efficiency may come at the expense of national 

sovereignty over patents issued in a particular jurisdiction. The 

proposed EUIPO Competence Centre, which will be authorized to set 

global FRAND rates, has been criticized by some for the expansive 

reach of its rate-setting authority.dcxxv 
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Potentially Probative Evidence 

The legitimacy of a legal process derives, in part, from a consideration 

of all evidence that is deemed relevant to the question at hand.  

Accordingly, rate-setting procedures should consider a range of 

evidence concerning the relevant markets, products and rights at issue. 

In some cases, involving multiple rights and stakeholders, this body of 

evidence can become voluminous, and will be embodied both in written 

records as well as witness testimony.dcxxvi 

Based on the examples discussed in this Report, the types of evidence 

that could be probative in FRAND rate-setting proceedings, and which 

a rate-setting body may wish to collect, include the following: 

Value of contributions 

As first outlined in Microsoft v. Motorola, FRAND determinations must 

take into account the value of a patented technology to a given 

standard and the importance of that standard to a given product. This 

evidence can be provided both by technical experts, who can evaluate 

the breadth and importance of individual SEP claims, as well as 

marketing experts who can speak to the importance of particular 

technical features to an overall product and market. In addition to the 

value of a particular patented technology, evidence relating to the value 

of other patented and unpatented features of a particular standard and 

product are useful to assess the relative value of the patented 

technology, as may be the contributions of the product user to the 

overall value of the product.dcxxvii  

Comparable licenses  

Many forms of rate-setting rely on “comparable” agreements or 

licenses in order to establish benchmark rates, and disputes over what 

licenses are sufficiently “comparable” to be utilized are commonplace. 

Thus, as discussed in Section II.F.3, the UK Copyright Tribunal has 

considered whether an agreement can be considered comparable for 
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rate-setting purposes if it was entered “in the shadow” of a pending 

reference to the Tribunal,dcxxviii

dcxxix

dcxxx

 the US Copyright rate court may view 

agreements as less than comparable if they were obtained through the 

exercise of market power,   though the US Copyright Rate Board 

may consider such agreements.  The suitability of comparable 

licenses has also been heavily debated in FRAND rate cases, as 

detailed in Section III.B.4. As in other areas of law, the principal points 

of contention are the threshold for comparability and the degree to 

which certain features of a license should disqualify it from 

consideration (e.g., whether it was entered into in settlement of 

litigation).  

Given these considerations, a FRAND rate-setting body would do well 

to delineate as clearly as possible what types of licensing agreements 

would be viewed as comparable for evidentiary purposes. However, it 

seems inevitable that the body will need to analyze proffered 

agreements on a case by case basis in order to assess their probative 

value in any FRAND rate determination, as courts in the UK and US 

have done in numerous FRAND rate cases.dcxxxi 

Development costs 

NHS rate-setting in the area of prescription drugs takes into 

consideration a drug developer’s cost and profit margin, as well as the 

amount of support that it may have received from government 

sources.dcxxxii

dcxxxiii

 While proposals to link SEP pricing to cost are thus far 

limited to academia,  such information may help to establish the 

technical value of a patented technology. 

Implementer costs and profit margin 

In addition to SEP holder costs, the economics of the market for 

products implementing a particular standard may be relevant, 

particularly the profit margin typically enjoyed by implementers in that 

market. For this reason, the US court in Innovatio based its top-down 

FRAND royalty rate determination on the implementer’s profit 
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margin.dcxxxiv

dcxxxv

 The level of implementer profits may also be useful as a 

check on potential royalty stacking, it having been observed that the 

accumulation of individually-determined FRAND royalties owed to 

multiple SEP holders could outstrip an implementer’s entire profit (or 

even the selling price of the product in question).    

While infringer profits are not often considered in the calculation of 

patent infringement damages, the damages regimes of many 

jurisdictions in North America, Europe and Asia (including Art. 13 of the 

EU IP Enforcement Directive) do permit the consideration of infringer 

profits in determining patent damages.dcxxxvi Of course, implementer 

profits will not be uniform across the entire market of standardized 

products, and while this measure of damages may be appropriate in a 

bilateral dispute between parties, it may be less  probative when 

implementers of a standard are of varying sizes, operate in different 

markets, and offer products with different feature sets at different price 

points.  

SDO policy interpretation 

Because FRAND commitments arise from SDO policy documents, it is 

often important to understand the requirements of those documents in 

order to interpret the scope and nature of a particular FRAND 

commitment. While a few SDO policies (most notably that of 

IEEEdcxxxvii) offer guidance regarding the interpretation of their FRAND 

commitments, most do not, and even those that do omit most details 

regarding the calculation of FRAND royalty rates. As a result, 

adjudicators interpreting the requirements of an SDO’s FRAND poli

dcxxxviii

cy 

must sometimes rely on the testimony of individuals who either helped 

to draft those policies or operated under them for an appreciable period 

of time and can thus represent the general understanding of the policy 

among SDO participants.  Thus, when extrinsic evidence 

regarding accepted interpretations of otherwise ambiguous or 

incomplete SDO policy language is necessary, a rate-setting body 
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should be authorized to seek such evidence through testimony of 

reliable witnesses. 

Legal standards 

If the legal rules governing a particular SDO policy are not within the 

professional competency of tribunal members (e.g., UK members of 

the tribunal may not be versed in French law, which governs ETSI’s 

policies), then reliable testimony regarding the relevant laws should be 

obtained through unbiased expert testimony.dcxxxix 

Rate Calculation Methodologies 

As discussed in Section III.B, there are numerous controversies 

surrounding the methodology for making FRAND rate determinations 

including: whether it is appropriate to assess a SEP’s value by 

constructing a hypothetical negotiation among the parties (Section 

III.B.2), whether the value of a SEP should be assessed before (ex 

ante) or after (ex post) it is included in a standard (Section III.B.3), 

whether the royalty base should reflect the entire market value rule 

(EMVR) or the smallest salable patent practicing unit (SSPPU) (Section 

III.B.5) and whether rate determinations should be made on a bottom-

up or top-down basis (Section III.B.6), among others. 

While the procedures of the rate-setting bodies discussed in this 

Report do not necessarily answer these questions, they do illustrate 

different approaches to the specificity with which the authorizing 

statutes and rules of rate-setting bodies constrain the deliberations of 

those bodies. For example, the EU’s proposed EUIPO SEP Centre, 

which is charged with determining both aggregate and bilateral FRAND 

rates, does not specify any particular methodology for determining 

either of these types of rates. Presumably, the Centre will rely on the 

expertise of the appointed conciliators to develop a fair and balanced 

approach to these rate determinations, though this intention is not 

stated in the Proposal.dcxl 
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Other bodies, such as the SDO IEEE, have offered minimal policy 

guidance to parties wishing to determine FRAND rates compliant with 

the IEEE’s policies (i.e., by specifying that a “reasonable rate” excludes 

the value arising from the inclusion of a patented technology in an 

IEEE standard, that the SSPPU may be considered in determining a 

reasonable rate, and that the use of comparable licenses is acceptable 

in determining a reasonable rate).dcxli 

Finally, as detailed in Section II.D.3.d, the methodologies by which the 

US Copyright Royalty Board (CRB) may establish rates for various 

compulsory copyright licenses are highly specified by its authorizing 

statute and have evolved over time. Thus, with respect to the original 

“mechanical” license, the Copyright Act originally specified a fixed 

statutory rate of $0.02 per copy, an unworkable solution that was 

replaced by a framework that was intended to maximize the availability 

of creative works to the public; afford copyright owners a fair return for 

their creative work and the copyright user a fair income; reflect the 

relative roles of the copyright owner and the copyright user in the 

product made available to the public and to minimize any disruptive 

impact on the structure of the industries involved and on generally 

prevailing industry practices.dcxlii

dcxliii

 This multi-pronged approach was then 

replaced in 2018 with the current “willing buyer, willing seller” standard, 

with its numerous considerations and constraints.   

Even more complex is the statutory scheme for the cable and satellite 

rebroadcast compulsory licenses under Sections 111, 119 and 122 of 

the Copyright Act, which have been described by commentators as 

ranging from “notoriously complex” to “incomprehensible”.dcxliv

dcxlv

 The 

high-level rate guidance embodied in the Medicare drug pricing 

regulation  may give the tribunal greater autonomy and discretion in 

rate-setting, while at the same time providing guidance regarding the 

factors to be considered and goals to be accomplished by the rate-

setting process.  
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This turgid history is informative, in that it makes clear that the current 

“willing buyer willing seller” standard adopted in the Copyright Act, and 

reflected in the “hypothetical negotiation” framework used to calculate 

patent damages in the US, is by no means the only way to 

conceptualize “fair and reasonable” royalty rates, and the drafters of 

regulations underlying any new FRAND rate tribunal’s procedures 

should remain open to other approaches to this complex determination. 

Clearly, some level of guidance is required for a rate-setting tribunal to 

operate in a manner that is consistent and insulated from repeated 

challenge and second guessing. Yet it is also not clear that micro-

specification of rate-setting procedures is either advisable or practical 

prior to the tribunal’s formation.  

Allocations among SEP Holders 

Separately from the question of how to determine FRAND rates is the 

equally important question what information a rate-setting body should 

produce. This question is particularly salient in connection with 

aggregate rate determinations, in which two elements exist side by 

side: the overall royalty burden on a particular standard (i.e., the sum of 

all SEP royalties on a product conforming to that standard), and the 

manner in which royalties are allocated among individual SEPs and 

SEP holders. As discussed in Section III.B.6.e, there are competing 

methodologies for making such allocations with tradeoffs of accuracy 

against expediency. Whatever method is used, however, it appears 

important for an aggregate FRAND rate determination to make some 

effort toward allocation, as failing to do this renders the aggregate rate 

meaningless in the face of individual SEP holder demands. Every 

judicial FRAND rate determination that has utilized a top-down 

methodology (i.e., an aggregate rate), has by necessity performed an 

allocation, at least as to the SEPs asserted in the action. For this 

reason, it is puzzling that the proposal for the EUIPO Competency 

Centre includes an aggregate rate assessment but does not appear to 

include any allocative analysis in its procedure.dcxlvi The Global Rate-
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Setting Tribunal proposal, in contrast, includes an allocation among 

SEP holders in its procedure.dcxlvii 

Effect on Injunctive Relief 

A prohibition on parties’ ability to seek injunctive relief against 

implementers during the pendency of rate-setting proceedings could be 

viewed as instantiating a SEP holder’s promise to grant FRAND 

licenses to willing licensees by permitting the rate-setting body to 

conduct its determination in due course.  Such a prohibition would 

reduce disruptions to the market while FRAND royalty terms are being 

assessed and prevent SEP holders from using the legal process (i.e., 

seeking an injunction) to pressure potential licensees to settle on 

unfavorable terms before the rate-setting body has made its 

determination.  

Various precedents for such prohibitions exist. IEEE, the SDO that 

oversees the development of the Wi-Fi and other widely deployed 

networking and communication standards, prohibits its participants 

from seeking injunctive relief against “an implementer who is willing to 

negotiate in good faith for a license”.dcxlviii

dcxlix

 Likewise, both the European 

Commission  and the US Federal Trade Commissiondcl have issued 

orders prohibiting SEP holders from seeking injunctive relief for some 

period of time (i.e., 6 months) during negotiation of FRAND rates with 

willing licensees. The recent EUIPO SEP Centre proposal would also 

prohibit SEP holders from proceeding in court during the pendency of 

the Centre’s deliberations – one of the proposal’s more controversial 

features.dcli  

It is important to note that in each of these cases, the prohibition on 

injunctive relief is not permanent. Once FRAND royalty rates are 

determined for a specific standard, a SEP holder is generally permitted 

to enforce its SEPs and seek injunctive relief against implementers that 

fail to pay the adjudicated FRAND rate within a reasonable period of 

time. 
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Procedural Design of a FRAND Rate-Setting Tribunal 

There are numerous procedural dimensions of any rate-setting body, 

and reference to the examples discussed in Parts II, III and IV of this 

Report may illuminate the design requirements for a new FRAND rate-

setting body. 

Composition, Expertise and Size of Tribunal 

Rate-setting tribunals range in size from a single judge to panels of 

three or more adjudicators to large groups of stakeholder 

representatives. Sbelow summarizes the characteristics of the tribunals 

described in this Report.  

Table 3 

Rate-Setting Tribunal Characteristics 

Part Rate-Setting Body Tribunal Size Tribunal Qualifications 

A.1 - Private (collective) 

III.A Standards patent pool Stakeholder 

representatives 

None 

IV.C Group Negotiation 

(proposed) 

Stakeholder 

representatives 

None 

A.2 - Private (adjudicated) 

IV.D Global Rate-Setting 

Tribunal (proposed) 

3 arbitrators Substantial expertise in 

technical standardization 

processes 

III.C FRAND Disputes 

(arbitrated)  

1-3 arbitrators Case specific 

B.1 - Government (judicial) 
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Part Rate-Setting Body Tribunal Size Tribunal Qualifications 

IV.B US Standard Essential 

Royalty Court 

(proposed)  

5 royalty judges Ordinary judicial 

qualifications 

III.B FRAND Disputes 

(litigated)  

1 (national 

judge) 

Ordinary judicial 

qualifications 

IV.E.2.c JPO Hantei Procedure 

for essentiality checking 

3 administrative 

judges 

JPO judicial qualifications 

II.D US PRO rate court  1 (district judge) Ordinary judicial 

qualifications 

II.H US interpleader 

proceeding 

1 (district judge) Ordinary judicial 

qualifications 

B.2 - Government (agency) 

IV.E.2.b EUIPO Competence 

Centre – essentiality 

checks  

1 evaluator TBD 

IV.A.1 EUIPO Competence 

Centre – aggregate 

rates 

3 conciliators appropriate background 

from the relevant field of 

technology 

IV.A.2 EUIPO Competence 

Centre – FRAND rate 

determination 

1 conciliator TBD 

II.B US State public utility 

commissions 

Variable Variable, may be elected 

II.C US Copyright Royalty 

Board 

3 judges Chief Judge – 5 years 

experience in 
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Part Rate-Setting Body Tribunal Size Tribunal Qualifications 

adjudications, arbitrations, 

or trials 

 

Judges - significant 

knowledge in the field of 

copyright law and 

economics, with 7 years 

legal experience 

II.E UK Copyright Tribunal Panels of 3: 

1 Chair/Deputy, 

2 ordinary 

members 

Chairs – 5 years law 

practice or prior judicial 

experience 

 

Ordinary members – no 

requirement 

II.F.1 US Federal Drug Pricing Agency 

personnel 

n/a 

II.F.2 US State Prescription 

Drug Advisory Boards 

Variable Variable  

II.G UK National Health 

Service (NHS) 

Agency 

personnel 

n/a 

 

As shown in Table 3, the size and composition of rate-setting bodies 

varies significantly. When rate-setting authority is situated within a 

governmental agency such as NHS or US prescription drug boards, no 

precise composition is specified, as the agency acts through its officers 

and staff to determine rates. When rate-setting authority is assigned to 
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a board or tribunal acting outside of, or ancillary to, an agency’s 

ordinary staff, then a more structured specification for the tribunal is 

provided, as in the US and UK copyright rate-setting boards. No rate-

setting body that specifies the number of adjudicators who will hear a 

single case specifies more than three, which appears to be the upper 

limit (though several tribunals have a larger membership, only three 

individuals will sit in any given case). 

Given the technical nature of rate-setting, it may seem surprising that 

relatively few tribunals specify particular skills or qualifications for 

adjudicators. Agency personnel may simply be assumed to possess 

requisite technical qualifications (e.g., at NHS or the US CMS). Or the 

task of specifying the requisite qualifications for adjudicators may be 

too daunting for legislators, and may not, in the end, result in high-

quality appointees.dclii 

As a result, appointment criteria are often quite general. The proposed 

EUIPO Competence Centre must designate both “evaluators” (for 

essentiality checks) and “conciliators” (for rate determinations). The 

Commission’s proposal states only that conciliators should have an 

“appropriate background from the relevant field of technology”, but 

leaves further qualifications to implementing legislation enacted within 

18 months after adoption of the proposal.dcliii 

The US Copyright Rate Board implementing statute offers the greatest 

level of detail, requiring that the Chief Judge have at least 5 years 

experience in adjudications, arbitrations, or trials, and that the other 

two judges on a given panel possess significant knowledge in the field 

of copyright law and economics, respectively, and have at least 7 years 

of legal experience.dcliv  

In some cases, adjudicators may be political appointees or elected 

officials with little or no technical expertise (e.g., US state public utility 

commissioners or UK copyright tribunal “ordinary” members). In cases 

of their appointment, it is left to the discretion of the appointing official 
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to select individuals capable of discharging the duties of the tribunal. 

Yet the political nature of these appointments, and associated capture, 

may be unavoidable

dclvi

dclv – a situation that US legislators have sought to 

address in high-level bodies such as the FTC and ITC by specifying the 

number of appointees from each major political party.   

Some appointees to rate-setting bodies may, in addition to political 

operatives and technical experts, be consumer advocates, labor 

representatives or representatives of interest groups such as patients 

suffering from a disease treatable by a drug under consideration by a 

drug pricing committee. While individuals such as these may lack 

experience in economic and technical matters, they may bring to the 

tribunal additional perspectives that may prove valuable in the rate-

setting process. 

One issue that is not confronted by rate-setting bodies operating under 

the auspices of a national government is the potential for national bias 

(i.e., rates for transport, utilities, drugs, copyrighted works and the like 

are all set with respect to their usage within the country that has 

appointed the rate-setters). This issue, however, may be significant in 

the FRAND context, given different approaches to FRAND rates by the 

courts in different jurisdictions, as well as the perceived biases toward 

firms based in a rate-setter’s “home” jurisdiction (and against firms 

based in trading rivals). To address this potential for bias, approaches 

can be borrowed from a range of international tribunals that contend 

with these issues. For example, the rules of the International Centre for 

Settlement of Investment Disputes (ICSID) provide that the majority of 

the arbitral panel in an investor state dispute must be nationals of 

states other than those involved in the conflict being arbitrated.dclvii  

At a more general level, all such ICSID arbitrators must be persons 

able “to exercise independent judgment.”dclviii This requirement could 

implicate not only national origin, but also industry allegiance. It is well-

known in the world of standardization that organizations operating at 

different levels or segments of a market (e.g., component 
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manufacturers, end user product designers, consumers, research 

institutions, patent assertion entities) have divergent policy preferences 

and goals. As a result, many SDOs require “balance” among different 

stakeholder groups on technical committees, and this effort at balance 

has been argued by some to be needed with respect to SDO policy 

decisions as well.dclix Accordingly, it may be prudent for a FRAND rate-

setting tribunal to seek members that are either entirely unaffiliated with 

any commercial interest (e.g., academics with no history of industry 

consulting) or to require balancing of individuals with ties to relevant 

stakeholder interest groups. 

It should be borne in mind that no specific enumeration of potential 

conflicts of interest can eliminate all potential instances of bias in 

adjudicators. As a result, some institutions (such as the US federal 

judiciary) rely on general canons of ethics requiring judicial recusal 

under certain circumstances, rather than detailed filtering criteria 

around appointments.dclx 

Finally, as noted in Section I.A, it is beneficial for rate-setting bodies to 

continue in existence beyond the resolution of particular disputes, as 

this enables its members to develop relevant expertise and custom that 

can be applied consistently from case to case.dclxi As such, members of 

the tribunal should serve for terms of a length that offers them the 

opportunity to participate in multiple rate determinations. Terms should 

also be staggered to avoid turnover of the entire tribunal at any given 

time. 

Confidentiality and Transparency 

It will need to be decided whether, and to what degree, a potential 

FRAND rate-setting tribunal would make public its proceedings, 

evidence, deliberations, reasoning and decisions. The rate-setting 

bodies discussed in this Report vary considerably in this regard. 

The submissions to, and results of, UK and US judicial proceedings 

(such as PRO rate court decisions and judicial FRAND rate 
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determinations) are typically open to public inspection, subject to the 

issuance of protective orders for specific items of confidential and trade 

secret information.dclxii

dclxiii

dclxiv

 Likewise, advisory opinions issued in a JPO 

Hantei proceeding are “entirely open to the public”, subject to the 

protection of specific trade secret information.  Judicial proceedings 

in countries such as Germany and China, however, are less 

transparent, and only the court’s published decisions are made public 

while the evidence collected and proceedings themselves are not open 

to the public.  

The EUIPO Competency Centre, as proposed, will publish its expert 

opinions regarding aggregate FRAND rates.dclxv

dclxvi

 However, with respect 

to bilateral FRAND rate determinations, the methodology used by the 

conciliator will be made publicly available, but the actual rate 

determination will remain confidential.  

As discussed in Part III.C.5, bilateral arbitration is usually conducted in 

an entirely confidential manner, such that none of the proceedings, 

reasoning or ultimate decision are made public. This level of 

confidentiality has been criticized, as noted above, but also appears to 

be desirable to parties electing to resolve their disputes through 

arbitration. Stakeholder Engagement. 

It is important for the legitimacy of any FRAND rate-setting tribunal to 

permit participation by all interested stakeholders, whether SEP 

holders, implementers, regulators, or affected members of the public 

(represented by civil society organizations). Most of the public rate-

setting bodies discussed in this Report are open to public participation 

and input, including the ICC (Section II.B), the Federal Energy 

Regulatory Commission (FERC) (Section II.C) and the Copyright 

Royalty Board (Section II.E). Likewise, openness to all interested 

participants is a feature of most patent pools (Section V.A.2.d) and a 

fundamental attribute of voluntary consensus SDOs. Moreover, as 

noted in Section V.C.1, many SDOs require “balance” among different 

stakeholder groups on technical committees, and this effort at balance 
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has been argued by some to be needed with respect to SDO policy 

decisions as well.dclxvii All of these considerations suggest that a 

FRAND rate-setting tribunal should make efforts to engage all 

interested stakeholders in its proceedings. 

Given the cost (in terms of time as well as financial outlays) of 

participating in rate-setting activities, the emergence of trade 

associations representing SMEs could facilitate engagement by these 

stakeholders in rate-setting proceedings. A rate-setting tribunal could 

affirmatively encourage participation by such groups. 

Timing of Decisions 

Rate-setting proceedings involving multiple parties and complex 

technologies and markets can be extremely time-consuming. The 

length of proceedings was one of the principal complaints against the 

UK Performing Rights Tribunal and the later Copyright Tribunal.dclxviii

dclxix

 In 

the US, Copyright Rate Board hearings often last for months, after 

years of briefing and evidence gathering.  The typical length of 

judicial FRAND proceedings has also given rise to criticism. 

These lengthy timeframes have led, it appears, to efforts by emerging 

and proposed bodies to impose shorter timeframes for the 

determination of FRAND rates and related findings. Thus, the JPO 

Hantei essentiality checking service advises that it features “prompt 

conclusion (as early as 3 months”).dclxx

dclxxi

dclxxii

dclxxiii

dclxxiv

 The EUIPO Competency 

Centre, as proposed, would conclude essentiality checks within 6 

months from appointment of the evaluator,  determine aggregate 

royalty rates within 8 months from the end of the information gathering 

phase,  and determine FRAND rates within 9 months from 

submission of the request.  The proposed Global Rate-Setting 

Tribunal is envisioned as taking 12 months to determine aggregate 

rates and allocations among SEP holders.  Any FRAND rate-

setting tribunal should set reasonable timelines for the determination of 
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FRAND rates, given the amount of stakeholder input and evidence that 

will be collected. 

Discovery and compelled production of evidence 

Another important consideration for a rate-setting tribunal is the degree 

to which evidence may be collected (or compelled) by the tribunal. In 

judicial proceedings and some agency proceedings, the tribunal may 

order parties to produce evidence under compulsion of law.  

Judicial proceedings in some countries, most notably the US and to a 

lesser degree the UK (but only under very limited circumstances in 

countries such as Germany and China), also permit parties to compel 

each other to produce evidence through the discovery process.dclxxv

dclxxvi

dclxxvii

 As 

noted in Section II.D, the US Copyright Royalty Board also allows 

discovery to a limited degree,  and may also issue third-party 

subpoenas to obtain further evidence pertinent to its rate setting.  

In arbitral proceedings, discovery may be available but can be limited 

pursuant to contract and the rules of the arbitral tribunal.dclxxviii A 

proposed tribunal’s authority to permit discovery, and to require the 

production of evidence by third parties, should be considered. 

As many cases have shown, discovery can be abusive, though it can 

also provide parties with substantial information not otherwise available 

from the public record. 

Appeal 

In most developed countries, the right to appeal a judicial determination 

of first instance is viewed as “sacrosanct” --  it is a fundamental aspect 

of the rule of law.dclxxix

dclxxx

 In standardization, too, the ability of participants 

to appeal technical decisions of a working group or technical committee 

to a higher authority within an SDO is considered to be a requirement 

for “due process”.  As a result, most governmental rate-setting 
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procedures, unlike private rate determinations, offer an appeals 

pathway. 

As discussed in note 619, the ability to appeal a governmental rate 

determination exists when the statutory framework for the rate 

determination expressly contemplates appeal to higher agency 

authority or to specified courts. In addition, rate decisions by lower 

courts (e.g., the PRO rates or interpleader actions) are inherently 

subject to appeal to higher courts within the same court system. 

Governmental rate determinations may also be challenged on 

generally applicable administrative or antitrust law grounds, unless 

immunity exists under the statutory framework for the rate-setting 

procedure or is otherwise recognized by law.dclxxxi  

Rates set through binding arbitration may be challenged only on 

grounds of bias, contradiction of law and public policy as permitted 

under the New York Convention,dclxxxii

dclxxxiii

 though such challenges, at least 

in the US, are increasingly difficult.  The result of such a challenge, 

if successful, would generally be to have the arbitral result discarded. 

Private rate determinations made through collective agreement under 

the auspices of an SDO generally lack an appeals pathway, though 

these rate determinations could be challenged in court (or via 

arbitration, if specified in the relevant SDO policy) on antitrust or 

competition law grounds. 

One of the principal questions that must be answered with respect to 

any appeals process is the level of deference that the appellate body 

should give to the determinations of the body whose decision is being 

appealed. At root, it is a question of statutory interpretation – to what 

degree should an agency be free to interpret its own statutory 

mandate, and to what degree should courts second guess that 

agency’s decisions. As Kent Barnett and Lindsay Vinson have noted, 

there is a “danger of permitting either judicial control or agency 
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discretion to run riot.”dclxxxiv

dclxxxv

 This is one of the key issues in 

administrative law and continues to evolve around the world.   

In the UK, courts will set aside an agency determination only when it is 

“so unreasonable that no reasonable authority [after considering 

appropriate factors] could ever have come to it.”dclxxxvi

dclxxxvii

dclxxxviii

dclxxxix

 Accordingly, UK 

courts reviewing rate determinations made by the Copyright Royalty 

Board have generally been deferential to the Board’s determinations, 

so much so that Mr Justice Jacob commented in the Phonographic 

Performance case that “[a]ppeal is … not a very promising road upon 

which a dissatisfied party can embark.”  Virtually the only basis for 

a court’s reversal of the Board’s determination is “a finding 

unsupported by any evidence” amounting to an error of law. As the 

UKIPO noted in its 2007 review of the Board’s procedures, “[a] 

relaxation of the basis for appeal would be likely to lead to a rehearsing 

of all that had gone before; a dissatisfied party would be seeking a 

second bite of the cherry, which is not the purpose of appeal.”  As 

a result, no change to the grounds for appeal was recommended. 

Courts in the US have been similarly deferential to agency rate 

determinations.  

There are two potential outcomes of a successful rate challenge: the 

appellate body can set its own rate, or it can remand the determination 

to the original rate-setting body for recalculation in accordance with the 

decision of the appellate body. In some cases, such as US PRO rate 

court appeals to the DC Circuit, the decision which approach to take 

lies with the appellate body.dcxc 

Nevertheless, and despite the high stakes involved, the majority of 

FRAND cases in the US and Europe are not appealed following an 

initial judicial decision, perhaps because that initial decision strongly 

drives at least one party toward settlement of the dispute. Specific data 

on the percentage of determinations that are appealed is not available.  
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Cost 

The cost of creating and maintaining a rate-setting tribunal, whether 

governmental or private, can be substantial. This cost involves 

compensation for staff (expert adjudicators, administrators and support 

personnel), physical facilities for offices and proceedings, information 

technology, and external advisors.dcxci  

Some of the procedures associated with FRAND rate-setting, such as 

checking the essentiality of declared SEPs, could involve substantial 

additional costs, as described in Section IV.E.2.a (i.e., in the range of 

US$10,000 per patent),dcxcii

dcxciii

dcxciv

 though proposals have been made to 

reduce this cost through computerized (AI) analysis of patent claims 

and sampling of declared SEPs by expert examiners (though each of 

these approaches has also been the subject of critique).  The JPO 

Hantei essentiality checking service advertises a “low cost” of 40,000 

Yen per request  (approximately £216). 

In private bilateral arbitration, the direct costs of the proceeding, as well 

as an overhead charge to cover the indirect costs of the arbitral 

tribunal, are typically borne by the parties. Each party generally bears 

its own internal and external costs (e.g., attorneys, experts, etc.). The 

arbitration agreement may call for fee shifting, requiring the “losing” 

party to bear both the costs of arbitration as well as the prevailing 

party’s costs. 

The costs of private multilateral rate-setting are often spread among 

the participants. SDOs often charge membership fees that cover their 

administrative costs, while members bear their own costs of 

participation. Patent pools typically raise funding from participants to 

support their initial formation, including recruitment of participants, 

patent essentiality checks and licensing outreach. The Global Rate-

Setting Tribunal proposal contemplates supporting the Tribunal via a 

small surcharge that SEP holders would impose on each SEP royalty 

payment.dcxcv 
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Government agencies engaged in rate-setting may also seek to recoup 

their costs from parties to these proceedings. While these fees 

generally do not cover the entire cost of maintaining the institution, they 

may offset some operational costs and, in some cases, may be 

significant.dcxcvi As discussed in Section II.B, the US Interstate 

Commerce Commission withstood legal challenges to the fees that it 

imposed on carriers subject to its rate-setting proceedings. This being 

said, many agencies involved in rate-setting are funded by the public 

purse and do not seek to recoup their costs from affected parties (e.g., 

in utility and prescription drug settings). 

The recoupment of costs is less common among judicial and quasi-

judicial bodies, which may impose modest filing and court fees, but 

bear the bulk of their internal expenses. This approach can lead to 

periodic legislative review of the cost justification of such bodies, as 

occurred in the US during the early 1990s in connection with the 

Copyright Royalty Tribunal and led to the replacement of that body with 

a series of ad hoc Copyright Arbitration Royalty Panels (which were 

themselves eventually replaced by the current Copyright Royalty 

Board).dcxcvii 

Utilization 

It is hard to predict the level of usage that would be made of a FRAND 

rate-setting body. The activity of rate-setting bodies in other sectors 

has varied dramatically. At its peak, the US Interstate Commerce 

Commission had over two thousand employees and adjudicated 

thousands of tariffs and rate-setting matters.dcxcviii

dcxcix

 Yet other rate-setting 

bodies have been under-utilized, as occurred with the US Copyright 

Royalty Tribunal, whose workload was deemed insufficient to justify its 

continued cost to the government.  In recent years, however, as its 

jurisdiction has expanded, and it has been charged with review and 

redetermination of rates in several market segments every four years, 

the US Copyright Rate Board has heard a significant number of 

matters (e.g., 21 in 2023).dcc 
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In contrast, since the 2001 amendment to ASCAP’s consent decree, 

there have only been six PRO rate court proceedings in the US.dcci 

Likewise, in the UK, as noted in Section II.F.5, the Copyright Tribunal 

has only adjudicated ten rate-setting matters between 2014 and 2021, 

slightly more than one per year. The comparatively low level of 

utilization of both the US PRO rate courts and the UK Copyright 

Tribunal is likely due to the fact that these bodies are called upon to set 

rates only when private parties cannot agree on rates. This is in 

contrast to the US Copyright Rate Board, which is the rate-setter of first 

instance with respect to the licenses over which it has jurisdiction, and 

must thus convene on a regular schedule in order to fulfill its statutory 

mandate. 

 

VI.  CONCLUSION 
 

Rate-setting in a range of industries has been conducted for more than 

a century through both governmental and private mechanisms. In many 

cases, these procedures have inured to the benefit of competitors, 

markets and consumers. While many SDOs require the holders of 

SEPs to grant licenses on FRAND terms, bilateral negotiation among 

SEP holders and implementers of standards has not always been 

smooth, leading to disputes and litigation around the world as well as 

jurisdictional competition and conflict.  

Accordingly, the public interest may be served by the establishment of 

a structured rate-setting function for aggregate and individual FRAND 

licensing rates. Crafting the details of such a function, however, is a 

complex task with multiple interdependent variables and dependencies. 

As a result, reference to the successes, challenges and failures of rate-

setting bodies across a diverse mix of industries and contexts can be 

helpful in enabling planners to optimize any such function for the 

benefit of the economy, innovation and consumers. To do so, policy 

makers should seek the input of all relevant stakeholders in the 
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industry to be regulated, enact procedures to protect the interests of 

small entities and new market entrants, and clearly articulate the goals 

of the rate-setting enterprise. 
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