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7.1 Document Destruction

This chapter examines evidence around the disappearance (and in some instances,
destruction) of documents relevant to the HIV litigation; records of the Advisory Committee
on the Virological Safety of Blood; and the Private Office papers of Lord David Owen.

Key Dates

1988 Lord Owen'’s files record a note that his papers had been destroyed by the
Department of Health as “Normal procedure after 10 years”.

1990 - 1991 relevant documents are identified as missing during the HIV litigation.
February - March 1993 registered GEB/1 files relating to ACVSB sent to the DRO.

September 1994 registered file GEB/1 volume 4 is destroyed in advance of
its review date.

June 1995 Dr Rejman notifies Solicitor’s Division that one of the ACVSB files “has
apparently been destroyed.”

May 1996 documents relating to the settled HIV litigation are identified as missing.
October 1997 - November 1998 remaining GEB/1 volumes are destroyed.

April 2000 report of the internal audit of missing ACVSB documents.

March 2004 Department of Health informs Lord Owen that its review into
self-sufficiency “does not address why papers from your Private Office at the time may
have been destroyed.”

April 2005 meeting between Nigel Crisp and Lord Jenkin to discuss missing papers.

People

Lord Nigel Crisp NHS Chief Executive and Permanent Secretary to the Department of
Health (2000 - 2006)

Justin Fenwick QC counsel advising the Department of Health in HIV and

Hepatitis C litigation

Laurence George internal auditor who carried out the investigation into the loss of the
ACVSB papers under the supervision of William Burleigh, head of internal audit

Anita James junior solicitor (1981 - 1996) and head of civil litigation in the Department
of Health’s Solicitor’s Division (1999 - 2005)

Lord Patrick Jenkin Secretary of State for Health and Social Services (1979 - 1981)
Dr Jeremy Metters Deputy Chief Medical Officer

Lord David Owen Minister of State for Health (1974 - 1976)

Dr Andrzej Rejman senior medical officer for haematology, Department of Health

Abbreviations

ACVSB Advisory Committee on the Virological Safety of Blood
DRO Departmental Records Office
GEB General Blood files
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Three separate sets of documents have been lost or destroyed.! They are files of documents
relevant to the HIV litigation (some were lost prior to 1990, some after the litigation ended);
the minutes and background papers of the Advisory Committee on the Virological Safety
of Blood (“ACVSB”) in particular from 1989-91 (probably two separate sets of the same
documentation); and the Private Office papers of Lord David Owen. What took place when
Lord Patrick Jenkin sought access to documents has to be considered for the light it may
shed on these three losses of documentation.

It is not always clear from the contemporaneous materials which set of documents is being
discussed and there was some confusion within the Department of Health when discussing
which documents were missing and what had happened to them. Different sets of documents
and the reasons for their disappearance were frequently discussed interchangeably.

Professor John Cash separately alleged that there had been documents which were
destroyed but the Inquiry has been unable to identify any further information about this.2

Dr Archibald Prentice who was president of the British Society of Haematologists (2002-
2004) and president of the Royal College of Pathologists (2011-2014), and who had treated
people with haemophilia in Plymouth in the 1980s, also told the Inquiry about a visit from
DHSS officials in the 1980s to Plymouth, where he was a consultant haematologist:

“I was visited in Plymouth by three Civil Servants or Lawyers representing the
Department of Health & Social Security in the 1980s. They went through all of
my papers and expressed surprise that our concerns in relation to blood supplies
were kept well documented in the correspondence | had retained and the copies
of papers from medical journals. | understood this was happening across England
and Wales. My recollection is that they removed some papers which were never
returned but | am not clear at this great remove. | do not recall receiving any
written report from the Department of Health about that visit.”3

Applicable principles and guidance for retention of documents

A distinction needs to be made between documents which were part of the departmental
records, and documents which, though official, were held by senior civil servants (in
particular by Dr Jeremy Metters, the Deputy Chief Medical Officer (‘DCMQ”)), by ministers
(in the present context Lord Owen and Lord Jenkin) and by the Department of Health. The
days of typescript and carbon paper are no longer familiar. At the time most of the records in
question were created they were in paper format. Such documents occupied considerable
space. It was understandable, therefore, that there should be some system for providing for
the destruction of some documents which were of lesser importance in order to make way

1 In addition to these sets of documents, there are multiple examples of individual documents (including
submissions, briefings, minutes, and letters) that are missing — but there is no realistic prospect of
being able to identify why such individual documents can no longer be located.

2 Note of John Cash and Davies Arnold Cooper meeting 17 January 2000 p1 NHBT0036250_034
3 Written Statements of Dr Archibald Prentice para 112 WITN5422001 and paras 2-5 WITN5422002
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for more current documents, or more important ones, and to avoid exhausting the available
storage space. However, documents which remained of importance or were likely to do so,
would have to be kept in conditions in which they could easily be retrieved for further use or
reference if need be.*

Thus in 1971 a Guide for Departmental Records Officers set out the importance of being able
to provide “departmental officers with speedy access to papers, which requires that these
are kept in a good physical state and stored in an orderly manner so that they can be readily
traced.” The departmental records officer was to ensure “that Reviews are systematically
carried out, so as to reduce the bulk of records in his custody, while ensuring that no papers
likely to be required for permanent preservation are destroyed.” The guidance stated that
one of the “fundamental requirements” is “that all papers created in, or received into, the
Department that require registration are brought within the registry system.”

To deal with the removal of documents which were potentially no longer useful, the Guide
provided that there should be two reviews. The first review of papers was to take place no
later than five years after the last document in the file. At this first review stage, “the reviewer
is deciding whether the record is likely to be required any longer for the department’s use.
He must constantly bear in mind that ‘departmental purposes’ include the possibility of the
file being required as a precedent or as a guide to action if similar circumstances arise in the
future, and he must guard against destroying papers simply because those activities of the
department which they record have ceased.”

A second review of papers was required 25 years after the files were opened to determine
whether they should be retained for permanent preservation with “comparatively few files ...
still ... needed for administrative use, and it will be possible, while first-hand knowledge of
the business recorded by the files is still available, to look at them in perspective.”

The Guide also recorded that papers in the private offices of ministers should be carefully
considered to ensure that those which were public records were dealt with through the
approved procedures, and that “In most Departments Private Office papers are duly
registered, but a DRO must maintain close liaison with his Minister’s private secretaries, to
ensure the segregation of private correspondence from official papers so that when a Minister

4 Including for the public record.
Public Record Office A Guide for Departmental Record Officers 1971 p7 WITN0001013

6 Public Record Office A Guide for Departmental Record Officers 1971 p7 WITN0001013. The Guide
noted “Though the date recommended for First Review is 5 years after the files have passed out of
active use, strict uniformity is not essential.”

7 Public Record Office A Guide for Departmental Record Officers 1971 p8 WITN0001013. It was
perhaps optimistic to think that much first-hand knowledge of the business recorded by the files would
still be available particularly within the more recent years of the Civil Service when civil servants
have tended to move from one post to another with some frequency. The Guide did note: “It may be
practicable to undertake a Second Review of certain series earlier than 25 years, and in some cases
there are advantages in dealing with blocks of years together.”

a
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relinquishes office the disposal of his papers is in accordance with the recommendations of
the Grigg Committee.”® No further detail was given.®

From 1994 the Department of Health’s record management guidance was “For the Record”,
with a short leaflet for staff and longer guidance for records managers and reviewing
officers.’® However, some witnesses had no recollection of this guide, nor did they recall any
training or induction process which dealt with records management.™

This 1994 guide for record managers and reviewing officers set out how to complete the front
cover of the file. On it there was a box for completion: the “Branch Review Decision box”.
It had to be completed before the file was dispatched to the Departmental Records Office
(“DRQO”)."2 An index slip or file docket also had to be completed and was stored separately
from the file: “There is no point in having a file if no one knows it exists or where it is.”"

The 1994 guide says that “Officially, files are recommended for review two years after the
date of the last action. In practice some branches do not have sufficient storage space to

8 Public Record Office A Guide for Departmental Record Officers 1971 p9 WITN0001013

9 The Grigg Committee (1954) recommended as follows: “The most important of a Department’s papers
for which separate arrangements are normally made are those kept in the offices of the Minster and
the Permanent Secretary ... It is general, but not universal, practice for Ministers’ letters and minutes
dealing with general policy matters to be enclosed within files which are registered under normal
Departmental registration arrangements. We would not wish to prescribe any universal procedure for
dealing with these various types of papers, but would point out that they should not be overlooked
when a Department compiles its detailed reviewing procedure. Probably the most satisfactory method
of dealing with any of the papers that are registered would be to bring them within the scope of the
arrangements to be made for the reviewing of the Department’s registered papers generally ... We
recommend that Private Secretaries should work in close contact with the Departmental Record
Officers over the arrangements to be made for the handling of their Minister’s papers.” Committee
on Departmental Records Report July 1954 p34 WITNO001012. During the bovine spongiform
encephalopathy (“BSE”) Inquiry (March 1998 to October 2000) a number of former ministers who
gave evidence to the BSE Inquiry were critical about the fact “the actual papers they had seen and
written on when in office had not been preserved.” Written Statement of Brendan Sheehy para 35
WITNOO001015. The Department of Health’s evidence to the BSE Inquiry was: “The submission
received in the Ministers Private office is the ‘original’. During the period covered by the [BSE] Inquiry
there were no specific instructions to Private Office staff about which papers should have been kept
for the permanent record and it has become clear that many of the original papers seen by Ministers
have been destroyed. In practice, once the Minister’s decision/comment has been communicated to
the relevant officials, these papers were usually retained by the Private Office, in case they needed to
refer to them again. Private Office papers were ‘weeded’ periodically, often during the Parliamentary
recess, and it was at this stage that a decision would have been made about the need to return papers
to the originating section.” The Department of Health could not confirm that the original submissions
would have been returned to officials for retention, and was now “looking at the arrangements for
review, retention and archiving of these documents and associated working practices.” Memo from
Department of Health to BSE Inquiry February 1999 pp2-3 WITN0001017

10  Aguide for records managers and reviewing officers 8 March 1996 WITN0O001002, Memo from
Graham Hart to all Department of Health staff 16 May 1994 WITN6955036. His message stated that
“As a start each member of staff needs to be aware of their responsibility and the accompanying
leaflet ‘For the Record’is being issued to you and all members of the Department.”

11 Though the training may not have been memorable, as the audit discussed later in this chapter
suggested. Internal Audit Review: Hepatitis C Litigation April 2000 p7 NHBT0000193_137

12 Aguide for records managers and reviewing officers 8 March 1996 p15 WITN0001002. In 1987, the
Department of Health and Social Security DRO file store moved from London to Nelson, Lancashire.
Until 1996, records management was undertaken by Department of Health officials. Hays, a private
company, was then contracted to undertake all record management on behalf of the Department of
Health. Written Statement of Brendan Sheehy paras 10-13 WITN0O001001

13 A guide for records managers and reviewing officers 8 March 1996 p16, pp19-20 WITN0001002
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hold files for this long.”** It explains that the Branch Review Decision box “is used by the
person reviewing the file with a view whether to destroy it, retain it for a short period or for a
long period. Each registry decides with the DRO at what stage a branch will review files. If a
branch reviewing officer considers a file should be kept, a minute is placed on the file giving
brief reasons for the decision and the front cover filled in. The file should then be returned
to the appropriate registry.”® The guide records that a branch reviewing officer must be
executive officer grade or above and the files must be sent to the branch reviewing officer
by the registry officer to decide whether they are to be destroyed at first review or retained
for second review. A decision to destroy at first review “is made when files have no further
administrative value at all; or only a short to medium term continuing administrative need. If
the file has no further administrative value, then it may be destroyed two years from the date
of the last document. If it has limited administrative value, it may be spared destruction until
any date between 2-15 years from the date of the last document.”®

A document should have been marked to be retained for a second review where the
document was “likely to be needed for long term administrative reasons; or have potential
historical or research value.”'” This would be the case where the files held details of:

“the DH'’s [Department of Health] history, its organisation and procedures; the
formulation of policy and legislation or, more selectively, its implementation
and interpretation; notable events or persons not available elsewhere; major
events, developments or trends in political, social or economic history; scientific
technological and medical developments; ... statistical or quantitative research
useful for demographic, medical, social or economic history.” 1

Documents marked for second review were then to be kept for 25 years.™

Thus a branch reviewing officer would make the decision, on those grounds, whether to mark
a file for second review or whether it could be destroyed at an appropriate date between 2
and 15 years after the last action on the file.?

HIV litigation files

Documents missing by the time of the HIV litigation (1990)

Disappearance of documents related to infected blood products first came to note during
the course of the HIV litigation between 1989 and 1991. When the plaintiffs in that litigation
presented a summary of their central complaints in June 1989 the first of these to be

14 A guide for records managers and reviewing officers 8 March 1996 p33 WITN0001002
15 A guide for records managers and reviewing officers 8 March 1996 p15 WITN0001002
16 A guide for records managers and reviewing officers 8 March 1996 p34 WITN0001002
17 A guide for records managers and reviewing officers 8 March 1996 p34 WITN0001002
18 A guide for records managers and reviewing officers 8 March 1996 p35 WITN0001002
19 A guide for records managers and reviewing officers 8 March 1996 p34 WITN0001002
20  See also Written Statement of Brendan Sheehy WITN0001015
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mentioned was delay in achieving UK self-sufficiency in Factor 8 concentrate. The third was
“using Factor VIII concentrate derived from bought blood as opposed to donated blood” —
which might be seen as another way of addressing the same point.2! Many of the documents
relating to “self-sufficiency” were found missing in 1989 and shortly after.?2

Less than 20 years had passed since 1970 before the HIV litigation began. Applying the
approach indicated by the Guide for Departmental Records Officers (1971) much of the
material was likely to be needed for long-term administrative reasons or have potential
historical or research value including the formulation of policy and legislation or its
implementation and interpretation. Anita James, then a junior solicitor assigned to deal with
the litigation on behalf of the Department of Health, told the Inquiry that she understood that
if papers were “particularly important, contained policy review or even very, very occasionally
had historical importance, I'd put something like 25 years on for -- 20 years, 25 years for
review, and then, again, destruction would be decided upon after that.”>® Whether applying
the 1971 Guide, or Anita James’ understanding of the general principles, documents relating
to self-sufficiency should not yet have reached second review. In short, they should have
been accessible and recoverable. Yet many were not.

It is deeply regrettable, and of significant concern, that documents touching on a central
thrust of the case for people with bleeding disorders who had been infected with HIV should
have been so thin on the ground by 1990.

The process of what was then known as “discovery” in legal cases was a process whereby
each party was obliged to identify the documents which it had, or had had, in its custody,
possession or power which were relevant to an issue or issues in the case. They had to
do so by listing the documents they had, or had had, but could claim an immunity against
discovery if it was contrary to the public interest to disclose the documents concerned.? At
a conference with counsel on 18 May 1990 in relation to the HIV litigation, Andrew Collins
QC, who was acting for the Department of Health, is recorded as saying “we had not yet
sorted out the documents on public interest immunity (Pll). We must stop destruction on
the date the litigation comes on. Hepatitis virtually nothing. Most of it has already been
destructed [sic].”?® Justin Fenwick QC, then the junior barrister in the litigation, stated in
his written evidence to the Inquiry that “as written it makes little sense to me.” He stated
that both he and Andrew Collins QC “would have been well aware of the duty to preserve
documents and we are likely to have advised that all documents which still existed and

21 Letter from Dr Andrzej Rejman to Dr Harold Gunson 24 August 1990 p22 NHBT0000086_012. If there
had been self-sufficiency there would have been no need to import concentrate made from plasma
which had been bought: there would have been enough made from locally sourced plasma from
voluntary donors.

22  As set out below.

23  Anita James Transcript 13 September 2022 pp10-11 INQY 1000239

24  Now known as “disclosure”.

25  Public interest immunity, or “PII” for short.

26  Emphasis added. Note of conference on public interest immunity 18 May 1990 DHSC0043223
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which were relevant or potentially relevant must be preserved until the conclusion of the
litigation and that routine document destruction policies should therefore be suspended.”

Even at that point, the stage of discovery during the HIV litigation, it seemed that documents
were missing. A minute on 23 May 1990 recorded that an official had searched their files
for documents relevant to the litigation but had been unable to find “copies of [Public
Expenditure Survey] bids from 1975 to 1986 and the history of their success or otherwise.
| understand that many if not all of these papers have been destroyed.”?®

After a meeting with counsel on 5 June 1990, a note was made recording that “Dr Williams?*
suggested checking minutes of the Hepatitis Advisory Board held in DHSS, and of which
he was a member. [| have checked this out with administrators who believe that all these
minutes have been destroyed].”*

Another minute on 29 August 1990 recorded that the original search of the database had
made it known that a relevant file “existed even though it did not appear on the database
or on the file checking system. Despite extensive searches ... the file never materialised
and so it was assumed that it had been destroyed: it was therefore not declared” during
the discovery process. The memo stated that it had recently been found together with
another “previously unknown file” 3" The law at the time required a party automatically to
give discovery of all documents which “are or have been in their ‘possession, custody or
power’ relating to matters in question in the proceedings.”* This included giving discovery of
documents which might only lead to a train of enquiry enabling a party to advance their own
case or damage their opponent’s case. It is unwise to read too much into a minute to the
effect that a document which was known to have been in existence was “not declared.” It
should have been declared, in a list of those documents which had been but no longer were
in the possession, custody or power of the defendant, if it was not.

The “dearth”? of relevant documentation made the piecing together of the factual narrative
and formulating the defence more challenging for counsel. Justin Fenwick QC recalled
‘I do know that we were disappointed by how comparatively little material there was and
consistently asked for further searches”.>*

The departmental officials who attended consultations with counsel would have been left in
little doubt that the documentation was disappointingly limited. They would have understood
this was probably because relevant documents had been destroyed. They would also have

27  He was on the verge of “taking silk” to become a QC: he was a very senior barrister. Written Statement
of Justin Fenwick QC para 18.3 WITN7067001

28  Memo from J Wheeler to John Canavan 23 May 1990 DHSC0046951 015
29  Ahepatologist instructed by the Department of Health as an expert witness.
30  Note on meeting held on 5 June 1990 MHRAOO017575

31 Memo from R K Alder to Dr Jefferys 29 August 1990 DHSC0003963_064
32  Rules of the Supreme Court 1965, SI 1965 No 1776, Order 24(2).

33  The word is that of Justin Fenwick QC. Written Statement of Justin Fenwick QC para
18.4 WITN7067001

34  Written Statement of Justin Fenwick QC para 18.5 WITN7067001
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been aware that both counsel had considerable experience in acting for government and
government bodies, and their reaction suggested not only disappointment but that the lack
of documents stood out unfavourably as particularly unusual in their experience.

It was reasonably to be expected that care would be taken to preserve such documents as
remained for use in the litigation, and other documents in the field of blood policy which might
be needed to address ongoing campaigns by the Haemophilia Society and other groups who
felt they had been failed by those people and bodies responsible for their treatment. Indeed,
not long after the HIV litigation ended, it appears that civil servants in the Department of
Health and lawyers in the Solicitor’s Division were aware that what had happened in relation
to infected blood remained controversial and could well lead to further litigation.*

After the HIV litigation: initially, all the files for the litigation still available

When the HIV litigation was settled, it was a term of the settlement agreement that all the
documents that had been given to the plaintiffs by any defendant should be returned or
destroyed within 28 days of acceptance of settlement.*® However, at the end of the litigation,
some solicitors’ firms acting for the plaintiffs held on to documents to use them for the HIV
transfusion litigation which remained afoot. Initially, there does not appear to have been
much concern within the Department of Health about this,*” but subsequently some concern
was expressed about retaining control over who had access to the documents and possible
leaks to the media.®® The Central Blood Laboratories Authority was more concerned and
objected to the provision of their documents from one solicitors’ firm to another in what
they viewed to be a contravention of the settlement agreement.® The plaintiffs solicitors’
use of documents also expanded to include mooted hepatitis litigation.*® Subsequently a
court order was made allowing the use of documents in the hepatitis litigation where those
documents had been received from the Department of Health but not from the Central Blood
Laboratories Authority.*’ That is why at a later point in time, documents had been kept by,
and could be retrieved from, solicitors for the plaintiffs.*2

So faras HIV litigation files held by the Department of Health are concerned, as at 7 December
1992 it was believed that the files were still intact and available should they be required —
in a handwritten note on a memo discussing the Arms to Iraqg Inquiry, Dr Andrzej Rejman

35 In adraft minute to the Permanent Secretary, Anita James (who drafted it, albeit it is expressed as if
she were a third person) wrote: “At a time in the mid nineteen nineties when the Department thought it
was going to be a major party in litigation, counsel, Justin Fenwick QC advised us to be prepared.”

Draft briefing from Marilynne Morgan to Chris Kelly 3 March 2000 p2 WITN5426205, Written
Statement of Anita James para 4.91 WITN5426001

36 HIV Haemophilia Litigation: The Main Settlement Agreement 26 April 1991 p20 DHSC0001942

37  Memo from Ronald Powell to John Canavan 15 October 1991 DHSC0002900_002, Letter from John
Canavan to Ronald Powell 15 May 1991 DHSC0038940

38  Letter from John Canavan to Ronald Powell 23 October 1991 DHSC0003640_ 046
39  Letter from Angela Robertson to Dr Richard Lane 30 October 1991 BPLL0016045_066

40  Telephone attendance note 4 December 1991 CBLA0000068_009. The fact that litigation in respect of
hepatitis was likely was no secret.

41 HIV Haemophiliac Litigation 11 December 1991 DHSC0002656_001
42  Written Statement of Carol Grayson paras 122-123, paras 153-154 WITN1055004
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asked John Canavan and Ronald Powell to “ensure that any papers we have in respect of
the PII disclosures are kept secure and not destroyed.”*

However, some of these HIV litigation files have since gone missing. It is unclear precisely
when this occurred. The facts which relate to this are set out later in this chapter, after
looking, first, at the one area where it is known for certain that files (relating to infected
blood but not centrally to HIV) actually were destroyed since this may shed light on what
may have caused the loss of the HIV litigation files. The immediate cause of the destruction
of these other files was that someone within the Department of Health had asked that this
should happen. It concerns files most centrally relating to Hepatitis C, and in particular
screening for it.

Minutes and background papers of the Advisory Committee on
the Virological Safety of Blood (“ACVSB”) found to be missing
in 1995

When a class action in respect of Hepatitis C was mooted there was substantial publicity
about the issue, and various responses were planned by the Government, the extent and
adequacy of which are addressed elsewhere in this report.** An early question was whether
the number of people “who might have been saved from infection” could be estimated and it
was for this reason the ACVSB papers were asked to be turned up.*® (ACVSB papers were
confidential, and so would not have had a wide circulation when first produced: it might be
thought that this was all the more reason to take care to retain them in a manner accessible
to the Department of Health should it need them).

On 10 February 1995, Roger Scofield noted that “Having got the major part of the response
package moving, we now need to address the issue of negligence.”*® He sought to set in
place a process of discovery of relevant papers and records in order to ascertain whether
there had been negligence. The need for a chronology of events, supported by the “key
papers” including the ACVSB records, was identified as an early action both in preparation
for the anticipated legal disclosure exercise and to assist in identifying the numbers of
people who might have not have been infected if there had been an earlier screening or

43  Memo from Dr Robert Hangartner to Dr John Reed 7 December 1992 DHSC0017883. Dr Rejman
was a senior medical officer for haematology in the Department of Health and the Medical Secretary
to the ACVSB. Written Statement of Dr Andrzej Rejman 26 March 2021 para 8 WITN4486001. John
Canavan was head of the section responsible for blood policy and the administrative secretary to the
ACVSB. Written Statement of John Canavan para 1.22 WITN7115001. Ronald Powell was a solicitor
for the Department of Health. Lord Justice Scott’s Inquiry was into the Export of Defence Equipment
and Dual-Use Goods to Iraq and Related Prosecutions, part of which examined (and criticised) the
Government’s use of public interest immunity in litigation.

44  The possibility of litigation under the Consumer Protection Act 1987 and European law to similar effect
was foreseen in 1988 by Professor Cash and the SNBTS regional transfusion directors. Testing Blood
Donors for Non-A, Non-B Hepatitis: Irrational Perhaps But Inescapable 4 July 1987 PRSE0001444

45  Memo from Roger Scofield to T Kelly 7 February 1995 WITN5426003. The ACVSB first
met in April 1989.

46  Memo from Roger Scofield to Charles Blake 10 February 1995 p2 WITN4486008. Roger Scofield
oversaw the blood policy team after a reorganisation in 1992. Written Statement of John Canavan
para 1.11 WITN7115001
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testing date.*” Roger Scofield identified the need to look for papers “which either relate to
possible claims for negligence (judged from the perspective of the recipient and not from
our own) and also for papers which, if exposed in public, might be used to ridicule the way
in which the service is managed or decisions on safety are taken.”®

Dr Rejman was apparently unhappy about the work that was involved in making disclosure
of documents. He sent several memos expressing concerns about the length of time the
discovery work would take and his reluctance to do it without a formal instruction from
Dr Metters, the DCMO.*® Dr Metters gave that instruction.®

On 19 May 1995 Dr Rejman confirmed to Anita James that he had gone through all of his
files and was “now part way through the official files held by Mr Burrage” relating to the
period of 1989-1991.%" No mention was made of having identified that any documents had
been destroyed at that stage.

However, on 7 June 1995, Dr Rejman wrote to Anita James and stated “/ have gone through
all my files and have gone through the files made available to me by Mr Burrage, GEB®? vols
1-14. Unfortunately, vol 4 for part of 1989 has apparently been destroyed. Mr Burrage has
asked for the individuals responsible to write to him formally confirming this.”®?

It is somewhat unclear whether Dr Rejman was looking at the registered files GEB/1
volumes 1-14 or whether they were copies kept by David Burrage separately. Dr Rejman’s
contemporaneous minute is difficult to reconcile with the DRO dockets for the files. These
show that all the GEB/1 files had been sent to the DRO repository on 9 February 1993 (or
perhaps 30 July 1993), other than volumes 16 and 17 which were sent there on 17 March
1993.** There is no reference to them being recalled by Dr Rejman in 1995 and the
subsequent audit report in 2000 noted that an outstanding question was why they had not
been recalled.%® Dr Rejman states that he looked at the “official GEB file series™® and that
“these volumes were held locally, and so the question of recalling them from the DRO did
not arise.”™ In his oral evidence he recognised that the files had been sent to the DRO and

47  Memo from Anita James to Dr Rejman 31 March 1995 WITN4486010
48  Memo from Roger Scofield to Dr Rejman 12 April 1995 p3 DHSC0006352_081

49  Written Statement of Dr Andrzej Rejman 26 March 2021 para 2 WITN4486001. Memo from Dr Rejman
to Roger Scofield 13 April 1995 WITN5426015, Memo from Dr Rejman to Roger Scofield 13 April
1995 WITN5426016

50  Memo from Dr Metters to Dr Rejman 26 April 1995 WITN5426017

51 Memo from Dr Rejman to Anita James 19 May 1995 WITN4486011. David Burrage was a higher
executive officer in the blood policy team (1992-1995). Written Statement of David Burrage para 2.1,
paras 4.2-4.4 WITN7149001

52  GEB refers to “General Blood”. Written Statement of Lorraine Jackson para 3.3(1) WITN7193001

53  Memo from Dr Rejman to Anita James 7 June 1995 p1 DHSC0200022_002

54  Email and attachments from Steve Wells to Zubeda Seedat 13 July 2007 pp11-14 DHSC0014975 033
55 Internal Audit Review: Hepatitis C Litigation April 2000 p6 NHBT0000193_137

56  Written Statement of Dr Andrzej Rejman 26 March 2021 para 29 WITN4486001, Dr Andrzej Rejman
Transcript 11 May 2022 p183 INQY 1000204

57  Written Statement of Dr Andrzej Rejman 26 March 2021 paras 30-31 WITN4486001
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thought that perhaps David Burrage had had them recalled.®® Dr Rejman did not know what
steps David Burrage took to get the GEB/1 files and provide them to him.*® Dr Rejman did not
notice anything on the other files that alerted him to the fact that they had been labelled for
destruction and his view was “/ would have noticed anything obvious suggesting they were
to be destroyed, as | understood their importance to discovery in the hepatitis C litigation.”®®

The request from David Burrage to individuals formally to confirm destruction of GEB/1
volume 4, and any response, has not been identified by the Inquiry. David Burrage was
unable to recall who the individuals were whom he believed had been responsible for the
destruction of the documents.®’ Initials on some of the file dockets were JR. However,
John Rutherford, who had been in the blood supply team, could not recall sending or being
instructed to send the files for destruction; it is not his handwriting on the file dockets.®?
Rather it appears that the JR initials may have been of the person at the DRO who confirmed
the destruction of the documents. The information that David Burrage requested individuals
to write to him was not provided to Laurence George for the internal audit that took place in
2000, and consequently David Burrage was not asked about it during that investigation.®*

In 1995 when the files were identified as missing, Anita James could not recall doing anything
at that time to reconstruct the contents of those files.®®> However, | note that Anita James
was, at this time, a relatively junior solicitor, who would have been supervised by other
more senior lawyers that the Inquiry did not have the benefit of hearing from. On 19 June
1995, Anita James provided an update to the Parliamentary Under-Secretary of State, Tom
Sackville, and reported that Dr Rejman had “sent me a list of documents covering the three
years [1989-1991]. They run into some 14 volumes.”®® She was unable to recall for the Inquiry
whether these 14 files were ever provided to her.6” However, the evidence before the Inquiry
suggests that in June 1995 Dr Rejman sent over two lists. The first, on 7 June, contained
a list compiled by him during the previous five weeks, some 50 pages long, of Hepatitis C
litigation documents from 1989-91 in relation to blood transfusion. These contained various

58  Dr Andrzej Rejman Transcript 11 May 2022 pp186-188 INQY1000204. There is an apparent
contradiction in this, because documents would not need to be recalled if they were held locally:
and if held locally, could not have been recalled unless they were copies. It is possibly a failure of
recollection after some 25 years.

59  DrAndrzej Rejman Transcript 11 May 2022 p188 INQY 1000204
60  Written Statement of Dr Andrzej Rejman 26 March 2021 para 32 WITN4486001
61 Written Statement of David Burrage para 9.5 WITN7149001

62  Written Statement of John Rutherford paras 3.22-3.23 WITN7224001. John Rutherford was a higher
executive officer in the blood policy team (1991-1993). Written Statement of John Rutherford para 2.2,
paras 3.1-3.8 WITN7224001

63  Laurence George was a higher executive officer in the Internal Audits Department, Department of
Health. His report is dated April 2000, albeit with a correction identified in March 2007. Internal Audit
Review: Hepatitis C Litigation April 2000 NHBT0000193 137, Correction to Internal Audit Report
March 2007 DHSC0046961_071

64  Written Statement of Laurence George para 3.71 WITN6963001

65  Anita James Transcript 13 September 2022 p34 INQY 1000239

66  Memo from Anita James to Andy Hollebon 19 June 1995 WITN4486017
67  Written Statement of Anita James para 2.27 WITN5426001
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ACVSB papers.%® The second consisted of papers extracted from the HIV litigation papers,
rather than the papers in their entirety.®

Advice in the litigation was sought but nothing further appears to have happened in relation
to the missing ACVSB minutes until October 1996. Anita James accepts that when she
was told that GEB/1 volume 4 had been destroyed, “we should have insisted that files were
better looked after’ and that she, David Burrage and Dr Rejman should have made “sure
that anybody involved in the management of those files understood that they were important,
and even if they didn’t know the contents of the files themselves, that they were important
and that they should be kept and have a long, first of all, review date.”’°

In May 1996, Anita James moved departments and handed over to Ruth McEwen.” Initially,
Ruth McEwen sought to find the missing ACVSB files. However, on 1 October 1996 Margaret
Jackson-Roberts, a senior executive officer, told her that she had spoken to David Burrage
“who asserts that when he left CA-OPU™? a year or so ago all relevant files were located
together in one filing cabinet. So if any is now missing he cannot account for either why that
should be or the possible location.”” She told Ruth McEwen that she would get her part-
time executive officer to start searching for the files.

Even then, the registered files were not recalled from the DRO. If they had been it would
have been discovered that registered file GEB/1 volume 4 had already been destroyed on
29 September 1994, before the date that had been set for its branch review on 19 July
1995.7° The other GEB/1 files had undergone branch review on dates between December
1994 and April 1997 but were not destroyed until between October 1997 and November
1998.7® Therefore if the files had been recalled in September 1997, or earlier, the short
document destruction dates could have been identified; and the latest files to be destroyed
would not have been.

68  Memo from Dr Rejman to Anita James 7 June 1995 DHSC0200022_002, Hepatitis C Litigation
Documents 1989-1991 Blood Transfusion 7 June 1995 WITN4486015

69  Memo from Dr Rejman to Anita James 23 June 1995 WITN5426022
70  Anita James Transcript 13 September 2022 pp42-44 INQY 1000239

71 Memo from Anita James to Ruth McEwen 18 March 1996 WITN5426072. She gave as reasons
that she was “facing significant issues at work ... Both in terms of workload and bullying by the
manager.” Anita James Transcript 13 September 2022 p56 INQY 1000239, Written Statement of
Anita James paras 6.41-6.44 WITN5426001. No further details were asked of her, but this should be
borne in mind to her advantage when considering criticisms that are made later in this chapter about
her performance.

72  Corporate Affairs Operational Policy Unit which included the blood policy team.

73  Margaret Jackson-Roberts was a senior executive officer. Email from Margaret Jackson-Roberts to
Ruth McEwen 1 October 1996 WITN5426333

74  List of the Department of Health’s deleted and destroyed forms p3 DHSC0200022_007

75  Email and attachments from Steve Wells to Zubeda Seedat 13 July 2007 DHSC0014975 033

76  Email from Annette Greenwood to Laurence George 31 March 2000 WITN6955044, List of the
Department of Health’s deleted and destroyed forms p1, pp3-6, pp9-12 DHSC0200022_007. On
looking carefully at the copies of the file dockets, what could be read as November 1996 is probably
November 1998. The first reference quotes the range from November 1996 to March 1998, but David
Burrage in his statement reads the dates as the Inquiry does; however, it is right to mention this
possible discrepancy. It makes the failure to take earlier action to recall the files more regrettable still if
the dates are read as the Inquiry thinks is more likely.
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It is also plain, from what follows, that until his retirement in August 1999 Dr Metters, who
had chaired the ACVSB, had kept substantial records. He was said to be meticulous.””
Those of his records that related to the ACVSB were destroyed shortly after his retirement.”
It thus followed that neither the minutes nor, perhaps more importantly, submissions, papers
and surrounding correspondence were recovered. They were no longer available to plug the
gap(s) in the registered files. If those gaps had been identified at that stage, as they probably
would have been if the files had been recalled earlier, Dr Metters’ files would probably have
still been available to fill them. Yet in little more than three months not only were registered
files relating to proceedings before the ACVSB found to be missing but so too were what
were probably complete copies of those files. Whether this was a surprising and unfortunate
coincidence, or something more sinister, is discussed below.

Charles Lister in his evidence said that the documents “shouldn’t have been marked for
destruction at all, so the dates are almost irrelevant. But yes, it makes no sense that they
were marked for destruction at any stage.””®

In short, file GEB/1 volume 4 should not have been destroyed at all. But in any event it should
not have been destroyed in advance of its review date. The instruction to destroy it overrode
the earlier instruction to review. None of the other files should have been destroyed either.

On 17 November 1999, the Department of Health were notified of a draft application for third
party disclosure of documents by the claimants in the Hepatitis C litigation®® and decided to
agree to voluntary disclosure.®'

This led to further work to identify documents and particularly the ACVSB minutes. Anita
James (who by now had returned in a more senior role as head of civil litigation)®? wrote a
minute to Dr Metters on 23 November 1999 stating that the Department of Health planned to
consent to the application for third party disclosure. She said that “/ do not have skeletons in
my cupboards just old files. One has come back to haunt me — Hepatitis C ... | understand
from Yvonne de Sampayo that she has no records on the subject beyond 1997. | wondered if

77  Written Statement of Yvonne de Sampayo 5 September 2022 para 33 WITN7194001

78  The circumstances of the disappearance of these files have given rise to at least two very different
recollections, which are examined further below.

79  Charles Lister was head of the blood policy team from 1998-2003. Charles Lister Transcript 8 June
2022 p140 INQY 1000212

80  Legal application notice to the High Court of Justice Queen’s Bench Division regarding the Hepatitis
Litigation 17 November 1999 WITN5426122, Draft court order in the case of A and Others v National
Blood Authority 15 November 1999 WITN5426123. Third party disclosure is a process whereby
documents can be asked for from a person or body who is not themselves a party to the litigation.
The Department of Health was not a direct litigant in the case relating to hepatitis brought against
the National Blood Authority, though obviously ultimately responsible for what had taken place in the
screening of blood for non-A non-B Hepatitis and then Hepatitis C.

81 Email from Anita James to Charles Lister 22 November 1999 WITN5426131, Email from Anita James
to Charles Lister 23 November 1999 WITN5426134

82  Although Anita James had returned to a more senior role, it remains the case that she would have
been supervised by others who were more senior than her. However, the Inquiry has only heard from
her from the Solicitor’s Division.
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you, by chance, had kept any records yourself.”® The evidence before the Inquiry suggests
that this should read “before 1997.7%

She no doubt asked him this because he had been chair of the ACVSB, and the proceedings
of that Committee were confidential, so it must have seemed likely he would have kept
copies. She also stated in her testimony that she had visited his office during her earlier stint
at the Department of Health, and had seen that he was careful about keeping documents:
she recalled seeing the ACVSB minutes then.?® This is likely to have been in 1994, since
that was the date she later put in her instructions to counsel.8¢

On 25 November 1999 Dr Metters responded to Anita James stating that all of his papers
had been passed on to his successor, Dr Patricia Troop, when he retired as DCMO. He gave
a further reason for his keeping the documents: that he had “retained more papers on this
subject than on most topics” because “legal action against the Department on Hepatitis C
had long been regarded as a possibility’ 8" He suggested that Dr Mike McGovern should
have inherited a set of the Committee papers,® and that Dr Rejman might also be asked for
retained papers “as he too anticipated future legal action.”®®

Anita James faxed Charles Lister on 29 November 1999 reporting that “Dr Metters says
he left all his papers with his successor. It would appear that they have been shredded
because they represented an inconvenience. If you can replicate them | [won’t] hold a post
mortem.”® The reference to the papers representing an “inconvenience” was expanded on
in Anita James’ instructions to counsel and is addressed below.

On 1 December 1999 Charles Lister reported that he had found volumes 1-4 and volume 6.
He thought there was therefore at least one volume missing (volume 5) and identified gaps
in the papers from June 1988 to April 1989 as well as papers missing from 1990/1991.°' He
agreed to recall files from storage and see whether there was a basement at Eileen House
where documents might have been stored.®? A manuscript list of documents that had been

83  Memo from Anita James to Dr Metters 23 November 1999 WITN5426133. Yvonne de Sampayo was
Senior Personal Secretary to Dr Metters. Written Statement of Yvonne de Sampayo 5 September 2022
para 1 WITN7194001

84 Email from Anita James to Charles Lister 23 November 1999 WITN5426134
85  Anita James Transcript 13 September 2022 pp68-69 INQY 1000239

86  Justin Fenwick QC Instructions to Counsel to advise in the matter of Hepatitis C Litigation 3 March
2000 p2 DHSC0046972_131

87 If he felt this, and Dr Rejman did too, it may be inferred that others in the Department of Health were of
the same view, or at least knew of theirs.

88  Dr McGovern was medical secretary to the Advisory Committee on Microbiological Safety of Blood
for Tissues for Transplantation, the successor committee to the ACVSB. As head of the blood policy
team, Charles Lister initially reported to him before a restructuring. Written Statement of Charles
Lister 19 May 2022 para 1.9 WITN4505002, Written Statement of Dr Andrzej Rejman 26 March 2021
para 8 WITN4486001

89  Email chain between Anita James and Charles Lister 25 November 1999 p1 MHRA0024553. This
confirms the view expressed by Anita James (see text above) that those in the Department of Health
were well aware of the likelihood of litigation for some time in advance of it commencing.

90 Memo from Anita James to Charles Lister 25 November 1991 WITN5426139
9 Memo from Charles Lister to Anita James 1 December 1999 WITN5426140
92 Memo from Anita James to Charles Lister 8 December 1999 WITN5426144
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prepared in 1997 was used to identify the files that needed to be recalled. Anita James
informed Charles Lister’s team that they need only find those files on the list from the blood
section and did not need “At the moment” to ask the file registry to search for all files that
might be relevant.®?

Charles Lister provided Anita James with the papers he had found but she identified further
gaps in them and asked him to retrieve the registered files.** On 19 January 2000 she wrote
to Charles Lister and Dr McGovern arranging for the ACVSB papers they had found to be
copied and sent to the solicitors for the claimants in the Hepatitis C litigation. She noted that:

“Of the rest | clearly have what comes down to given the dates we have
MED'’s papers and three ring binders of John Canavan’s old branch papers. In
Dr Rejman’s ‘personal’ papers | have found two minutes which ominously do not
appear elsewhere. There are obviously some gaps. We know Dr Metters’ files
have gone and | think he had a lot more than just the minutes of the Committee
meetings. There must be some Finance Division papers and briefings to ministers.
What | find surprising is the fact that we had ring binder after ring binder on HIV
but there is so little on HVC [sic]. | wonder why this is?"%

There was discussion between Charles Lister and Anita James about the thoroughness of
the exercise required but Charles Lister cannot recall what was discussed.®

Anita James confirmed in evidence to the Inquiry that it did not appear that the registered
files had been retrieved from the DRO at any time before January 2000 and there was no
blanket request across the Department of Health to find any relevant files.®’

When they received the documents from Anita James, the solicitors for the claimants wrote
to her asking for specific documents that they had identified as missing.®® Further efforts were
made to find the missing documents, from sources including John Canavan,*® Professor Arie
Zuckerman (a member of the ACVSB),'" Dr Angela Robinson (a member of the National
Blood Authority),'' Scottish National Blood Transfusion Service (“SNBTS”),'%2 the Scottish

93  Email from Gwen Skinner to Anita James 13 January 2000 WITN5426157, Email from Anita James to
Gwen Skinner 13 January 2000 WITN5426158

94  Email from Anita James to Charles Lister 6 January 2000 WITN5426155
95  Email from Anita James to Charles Lister and Dr McGovern 19 January 2000 WITN5426160

96  Email from Anita James to Charles Lister 19 January 2000 WITN5426161, Written Statement of
Charles Lister 19 May 2022 para 2.13 WITN4505389

97  Anita James Transcript 13 September 2022 pp79-81 INQY 1000239

98  Letter from Deas Mallen Souter Solicitors to Anita James 27 January 2000 WITN5426171

99  Email from Anita James to John Canavan 21 January 2000 WITN5426164

100 Email chain between Charles Lister and Anita James 28 February 2000 DHSC0046972_133
101 Email from Charles Lister to Anita James 25 February 2000 WITN5426198

102 Email correspondence between Charles Lister and Brenda Pheely 3 March 2000 WITN5426202
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Government,'® and Dr Robert Perry,'% but not everything was found.'®® A handwritten note
indicates that the Welsh Office was also contacted but the documents they had held had
been destroyed.'® In a response to the claimants’ solicitors, the apparent destruction of the
documents was described as “unusual and unsatisfactory.”°

Anita James sought advice from Justin Fenwick QC. In her written instructions to him she
stated that she had seen ACVSB records in 1994 when the litigation was first mooted. The
document suggests that these were documents held by Dr Metters but when she had sought
to obtain them more recently, “Quite to the incredulity of Mrs James, Ms De Sampayo told
her that she had destroyed the documents because the BSE disclosure procedure had
caused her great difficulty. Dr Metters’ records are therefore not available.” She also noted
that the registered files “have been destroyed some time ago ... It should be said that the
Department is actively seeking some of the missing documents from other sources but the
registered files are irreplaceable.”%®

Yvonne de Sampayo states in her evidence to the Inquiry that she was:

“particularly shocked to see reference to the suggestion that | destroyed
documents because | was fearful of a difficult disclosure process due to a
supposed bad experience with the BSE inquiry’s disclosure process. It is not in
my character to speak about work in this way and | certainly would not destroy
documents for this reason. | have always prided myself on doing things ‘by the
book’ and carefully following any instructions given. In fact, ... | was not involved
in the BSE disclosure process and would not therefore be in a position to pass
comment on the difficulty of it.” 1%

She denied destroying any of Dr Metters’ papers and said that they would have remained
in the filing cabinets; it was not in her remit to make decisions about the retention of files.°

Dr Troop stated that Yvonne de Sampayo was her private secretary for five years and did not
believe that she would have destroyed papers because a previous investigation had caused
her difficulty. She recalled Yvonne de Sampayo clearing out papers when Dr Metters left but
did not find it unusual as “she would have wanted to start afresh and make space for a new
DCMO coming into the office.”"" This accords with a subsequent note Anita James wrote in

103 Email chain between Charles Lister, Sandra Falconer and Anita James 2 March 2000 p2
DHSC0046972_130, Email from Charles Lister to Brenda Pheely 3 March 2000 DHSC0046972_128
and Email from Brenda Pheely to Charles Lister 6 March 2000 DHSC0046972_117

104 Director, Protein Fractionation Centre in Edinburgh, SNBTS and member of the ACVSB. Email chain
between Charles Lister, Sandra Falconer and Anita James 2 March 2000 p1 DHSC0046972_130

105 Memo from Charles Lister to Anita James 3 March 2000 WITN6955043
106 Letter from Deas Mallen Souter Solicitors to Anita James 27 January 2000 WITN5426171
107 Letter from Anita James to Deas Mallen Souter Solicitors 6 March 2000 WITN6955033

108 Justin Fenwick QC Instructions to Counsel to advise in the matter of Hepatitis C Litigation 3 March
2000 p3 DHSC0046972_131

109 Written Statement of Yvonne de Sampayo 5 September 2022 para 27 WITN7194001
110  Written Statement of Yvonne de Sampayo 5 September 2022 para 29 WITN7194001
111 Written Statement of Dr Patricia Troop 12 September 2022 para 2.34 WITN7169001
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her diary on 8 March 2000 when she sought a further explanation from Yvonne de Sampayo
about Dr Metters’ papers and her diary note records “ACBS after 2nd meeting. subsequent.
Clearout when Dr Metters left given not registered files.”""?

At this stage, | should comment that there is no corroboration of Anita James’ description to
counsel that “Ms De Sampayo told her that she had destroyed the documents because the
BSE disclosure procedure had caused her great difficulty.” When she gave oral evidence,
Anita James could not recollect it actually being said to her. On the evidence, it did not
happen. That fits with the probabilities — the evidence is that Yvonne de Sampayo had little
directly to do with the BSE Inquiry; she was unlikely to have advanced it as an explanation;
and it makes little sense as an explanation that difficulty in respect of an inquiry should mean
that documents which may or may not be called for in respect of something completely
different should be destroyed “just in case”.

After obtaining advice from Justin Fenwick QC, on 3 March 2000 Charles Lister wrote to
Dr Troop explaining the position:

“A discovery exercise was undertaken by the Department between 1995 and
1997. These documents have now been indexed and given to DMS. However,
some important documents are missing, mostly papers and minutes of the ACVSB
— MSBT’s [Microbiological Safety of Blood and Tissue for Transplantation] earlier
incarnation. We established a week ago that a number of the Department’s
registered files containing ACVSB papers were sent for destruction, apparently
in 1993 (although the file store tell us that the actual destruction dates were
between 1994 and 1998). This should not have happened and we have not yet
got to the bottom of why this decision was taken.” "

He said that Justin Fenwick QC had advised that “we should undertake a low key internal
investigation to try to establish why the files were destroyed. The aim would be to ensure
that procedures are in place within the Department to ensure that files are not destroyed in
future where litigation is contemplated and that, when files are destroyed, proper records
are kept showing who authorised destruction and why.”"*

112 Photograph of diary entry for 7 March 2000 WITN5426220
113 Memo from Charles Lister to Dr Troop 3 March 2000 p1 DHSC0046972_ 126

114 Memo from Charles Lister to Dr Troop 3 March 2000 p1 DHSC0046972_126. As it happens, the
auditor who undertook the investigation in his report described the purpose of the inquiry to be to
establish what happened, identify the extent to which procedures had not been followed, and make
recommendations to prevent such incidents from occurring again. Internal Audit Review: Hepatitis C
Litigation April 2000 p3 NHBT0000193_137. Though Justin Fenwick QC had advised that the inquiry
should try to establish why the destruction occurred, the word “why” is conspicuous by its absence
from the auditor’s overall statement of understanding of what he was to do. It does, however, feature
in his later text “there is little documentary evidence to establish exactly why volumes 4-17 of GEB 1,
which contained the minutes and background papers to the ACVSB between May 1989 - Feb 1992,
were destroyed. However, the original file dockets still exist, and the annotations on these provide a
reasonable audit trail, so that we can, with some certainty, piece the story together.” It may best be
seen, therefore, that the focus of the investigation was more upon the mechanics of what had occurred
than the reasons for it in the mind of the person or persons who decided on destruction.
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On the same day as his memo, Charles Lister provided some further documents to Anita
James, filling in a few more gaps.™®

An explanation for the loss of the documents was also given in the internal memo to the
Permanent Secretary, Sir Christopher Kelly, dated 8 March 2000. The memo notes that Justin
Fenwick QC was “rather incredulous about the matter.” It states that “This does appear to be
a one off case. Sol Litigation has handled three other major writ actions of this kind and will
undoubtedly handle others. They have no experience of this kind of thing happening before.
But equally we cannot be complacent’. A handwritten annotation notes that the Permanent
Secretary agreed with the advice of counsel to have a “quick investigation” with plans to
hand it over to the Department of Health’s internal audit team.®

Justin Fenwick QC explained in his evidence that he was not sure “incredulous” was
the correct word:

‘I mean, | can’t remember it. | think | was probably absolutely furious. Having
given advice on document retention, having spent, by this stage, over 15 years
representing the Department of Health and the CSM, having gone through
the problems of lack of documents in HIV, the idea that when we knew about
litigation, and the same group of people were involved, they should have allowed
documents to go missing was intensely frustrating ... So it’s not incredulous that
| didn’t believe what they were saying, it was just that: how could this possibly
have been allowed to happen?” "

Anita James informed the claimants’ solicitors about the loss of the documents. On 9 March
2000 Anita James wrote again to the claimants’ solicitors and said:

“It is difficult for me to offer anything other than a fairly bald statement as to what
happened and why at this stage. As you may know, all departmental documents
are kept on registered files. Once these files are no longer current they are sent to
remote storage. In the Department of Health’s case this is at Nelson Lancashire.
Before any documents go to Nelson, they are given a destruction or review date.
I generally mark my files (bearing in mind they are generally completed cases)
with a ten year destruction date. Policy files, | understand, generally have a
twenty year destruction date. In the case of the registered files containing the
minutes of the Advisory Committee on the Virological Safety of Blood (ACVSB)
for reasons which we do not yet know they were given an early destruction date
and destroyed, as | understand it between 1995 and 1997. We thought there
were back up documents held by the Chairman of the ACVSB. However, when
he retired in the summer of 1999 there was a clear out of his papers given that

115 Email chain between Charles Lister and Anita James 28 February 2000 DHSC0046972_133
116 Memo from Marilynne Morgan 8 March 2000 WITN6955032
117  Justin Fenwick QC Transcript 9 June 2022 pp184-185 INQY 1000213
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they were not registered files. We are seriously contemplating making a more
detailed investigation in the matter.” '®

On 13 March 2000, it appears that Yvonne de Sampayo found some papers and provided
them to Mark Gidden, who was covering for Anita James. They included documents that
had not previously been disclosed.™® Justin Fenwick QC also returned some of his papers
which included a “more complete” set of the ACVSB minutes.'?°

The internal audit department undertook an investigation, carried out by Laurence George,
to “focus on lessons for the future.”'?' Terms of Reference were drafted by Laurence George
for William Burleigh, the head of the internal audit branch, and agreed by Dr Troop who
emphasised to her staff that they were to cooperate with the investigation and that it would
“not seek to apportion blame, rather help prevent such things happening again”.'?? In her
written statement Dr Troop stated that the audit was not a witch hunt: “the key point is
understanding what went wrong. Although this may involve identifying who made what
decisions, the primary purpose is to understand and learn from this.”??

Justin Fenwick QC stated that when advising the Department of Health he had anticipated
that the individuals would be identified and an explanation sought.'?* Laurence George
understood that he was expected to complete the investigation very swiftly.'?

In interviews for the audit investigation, Dr Troop suggested that some of the medical
professionals involved were “not traditional civil servants and this may have an impact on
file keeping standards” but also noted that Dr Metters recognised the importance of good
document keeping and maintained good records.'? Yvonne de Sampayo said that she had
been asked for the minutes as a longshot and had found some records and forwarded
them on.'?” Anita James in her interview mentions that Yvonne de Sampayo had destroyed
Dr Metters’ personal papers.'?® There is no record that this was put to Yvonne de Sampayo

118 Letter from Anita James to Deas Mallen Souter Solicitors 9 March 2000 pp1-2 WITN5426222

119 Handwritten notes by Yvonne de Sampayo 13 March 2000 WITN5426224, Memo on Hepatitis C
litigation 15 March 2000 WITN5426235

120 Note to Anita James 22 March 2000 WITN5426239, Memo from Anita James to Charles Lister and
Dr McGovern 5 April 2000 WITN5426244

121 Email from William Burleigh to Sammy Foster 13 March 2000 WITN6955029. Laurence George
was an internal auditor in the Department of Health who was relatively junior and worked under the
supervision of William Burleigh. Written Statement of Laurence George 24 August 2022 para 2.3, para
3.20 WITN6963001

122  Written Statement of Laurence George 24 August 2022 para 3.22 WITN6963001, Terms of
Reference Internal Audit Review WITN6955028, Email from Bill Burleigh to Dr Troop 20 March 2000
WITN6955027, Terms of Reference for the Internal Audit Review WITN6955026, Fax from Laurence
George to Anita James 24 March 2000 WITN6955025, Memo from Dr Troop to Dr McGovern and
others 22 March 2000 WITN5426240

123  Written Statement of Dr Patricia Troop 12 September 2022 para 2.15 WITN7169001
124 Justin Fenwick QC Transcript 9 June 2022 p186 INQY1000213

125 Written Statement of Laurence George 24 August 2022 para 3.32 WITN6963001
126 Interview record 2 in Hepatitis C Litigation audit 23 March 2000 WITN6955051

127 Interview record 3 in Hepatitis C Litigation audit 23 March 2000 WITN6955052

128 Interview record 4 in Hepatitis C Litigation audit 23 March 2000 p2 WITN6955053. Anita James’
interview was five days after Yvonne de Sampayo’s interview. Anita James made no recorded
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for her comment or explanation. The internal audit investigation also obtained further
confirmation of the dates of destruction of the registered files by DRO.™?°

Despite counsel suggesting that Dr Metters be interviewed as part of the audit process, this
did not happen, because he had left the Department of Health.'* Dr Troop in her evidence to
the Inquiry stated that she could not understand why he was not interviewed, nor recall the
reasons for it but did not consider that the speed of the audit was the reason.’™' However,
William Burleigh explained that the fact that they were his own copies of documents, rather
than the registered files themselves was “enough to exclude him from investigation”."3?
Dr Rejman was also not interviewed (as counsel had suggested he should be) because it
was believed that he had left the Department of Health. William Burleigh accepted that it
may have been helpful to have done so."3?

Laurence George explained to the Inquiry that the individual who destroyed the papers was
not spoken to because he was unable to establish who it was. His expectation would have
been that departmental official records should have stood up to scrutiny without having to
question staff who had left the Department of Health.'3*

The audit investigation final report reached the following conclusions:

“We concluded that an arbitrary and unjustified decision, most likely taken by an
inexperienced member of staff, was responsible for the destruction of a series of
files containing the minutes and background papers of the Advisory Committee
on the Virological Safety of Blood (ACVSB).

We believe the destruction of these files would have been prevented had the
person marking files for destruction, been aware of their importance.” 1%

Recommendations were made relating to improved induction and training procedures,
updated record management guidance and changes to the level of authorising officer.'3¢

The report stated:

“There is little documentary evidence to establish exactly why volumes 4-17 GEB
1, which contained the minutes and background papers to the ACVSB between

suggestion that somehow problems with “discovery” for the BSE Inquiry had been the motivation for
the destruction.

129 Email from Annette Greenwood to Laurence George 31 March 2000 WITN6955044
130 He became HM Inspector of Anatomy.

131  Written Statement of Dr Patricia Troop 12 September 2022 para 2.8 WITN7169001. Laurence George
understood that “it was not custom and practice to interview staff who had left the Department or
retired.” Written Statement of Laurence George para 3.66 WITN6963001

132  Written Statement of William Burleigh 7 October 2022 para 3.13 WITN7305001. This perhaps misses
the fact that two sets of what were probably the same documents, dealing with the same controversial
area of dispute in the Hepatitis C claim, had both disappeared without any clear cause being
established for the disappearance of either.

133  Written Statement of William Burleigh 7 October 2022 para 3.14 WITN7305001
134 Written Statement of Laurence George 24 August 2022 para 3.67 WITN6963001
135 Internal Audit Review: Hepatitis C Litigation April 2000 p4 NHBT0000193_137
136 Internal Audit Review: Hepatitis C Litigation April 2000 pp6-9 NHBT0000193_137
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May 1989 - Feb 1992, were destroyed. However, the original file dockets still
exist, and the annotations on these provide a reasonable audit trail so that we
can, with some certainty, piece the story together ... [staff members’] memories
of events up to 8 years ago were hazy at best, and added little to the evidence
we had elsewhere.

From the dockets it seems clear that a two-stage process led to the
destruction of the files:

* in February and March 1993 the files were closed, retained in the section,
and marked for review 5 years from the date of the last document in each
file. This part of the process followed normally accepted procedures;

» before any of the volumes reached their specified review date however, in
July 1993 the files were marked for destruction and sent to DRO. Volume 4
for example, had been marked for review in July 1995.

This second decision effectively overrode the previous closure and review
process. Marking the files for destruction was plainly wrong, and a bad decision
was made worse by the short destruction dates assigned, which varied between
1 -4 )% years. It was not possible to determine why different destruction dates
were assigned.” ¥’

The audit report noted two outstanding questions. Firstly, why the ACVSB files that were
available at the DRO were not recalled by Dr Rejman when he was collating relevant
documents, instead of relying on other policy files. Secondly, why volumes 1-3 were treated
differently with appropriately long review and destruction dates compared to files 4-17. The
report noted that the destruction took place “at a time of major organisational change in
the Department, i.e. the implementation of the FMR,"3® which resulted in two experienced
members of staff leaving the relevant section.” This, it states, “probably” resulted in either
a delegation of responsibilities without proper instruction or assumption of responsibility
without proper authorisation.’*®

By way of comment, the investigation was ineffectual in finding out what had actually
happened. It started out at some disadvantage — it was held in 2000, relating to the reasons
why files were marked for destruction in February and March 1993. However, the section
was not a large department. It ought to have been relatively easy to identify the person
responsible for the destruction of the documents, to ask them why the documents had been
marked for destruction, and why destroyed files seemed to be focussed upon what was
likely to be a central thrust of any litigation about Hepatitis C. It did not do so. It did not
interview some of those counsel had expected should be interviewed, nor seek to ask each

137 Internal Audit Review: Hepatitis C Litigation April 2000 p5 NHBT0000193_137
138 The Functions and Manpower Review.

139 Internal Audit Review: Hepatitis C Litigation April 2000 p5 NHBT0000193_137. The draft report
prepared by Laurence George was seen, reviewed and cleared by William Burleigh. Written Statement
of William Burleigh para 6.2 WITN7305001
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person who worked in the section at the time what had happened. The reason for this was
probably that the audit department, asked to conduct the investigation, proceeded much as
it would with an audit, to learn lessons for the future: to look at management and systems
with a forward mindset, typically with an aim of strengthening the efficiency, reliability or
safety of how a system operated. Rather than approach the investigation as a forensic
one it saw its role as to identify any weaknesses in controls and to recommend how they
could be corrected.® A “witch-hunt’ was to be avoided.'*' However — whilst accepting that
this last point has validity — it is difficult to see how the weaknesses in systems could be
identified so as to prevent recurrence of what had happened without actually knowing what
indeed had occurred, and to establish that it was critical to find out why the documents had
been destroyed. The investigation did not focus on that, as it should have done.

In 2005 there was a Freedom of Information request for the destruction certificates of
the documents. DRO staff provided information for the response and stated that they
had certificates of destruction but that they doubted they would be useful because they
only gave the weight of the papers collected and destroyed; there was no audit trail of
the specific files that had been destroyed.'? Patricia Hewitt, Secretary of State for Health,
responded to a letter from Charles Clarke MP which asked why an inexperienced member
of staff had been allowed to make decisions to destroy important papers.™® Her response
included the following:

“The plain answer is that we do not know enough about what happened to answer
that question. Clearly, the papers should not have been destroyed. | am very
sorry that they were.

When the records in question were destroyed, the general guidance on records
management was broadly the same as it is today ... Decisions on retention and
destruction of records should always be made by individuals with knowledge of
the content and likely future importance of the records ...

Files marked for destruction would have been destroyed by the Departmental
Record Office either two or five years after the date of the last paper on the file.

The appropriate decision for the records we are discussing would have been
to retain the records for review after 25 years when a further decision would be
made, whether to destroy or retain the files. After 25 years, we would only retain
files if they had historical or continuing administrative value.

These patrticular records were destroyed between 1994 and 1998, in line with
instructions written on the file by a member of the policy team when the records

140 Written Statement of William Burleigh 7 October 2022 para 2.5 WITN7305001

141 Written Statement of Dr Patricia Troop 12 September 2022 para 2.15 WITN7169001. This is not a
criticism of either Laurence George or William Burleigh: the DCMO commissioning the audit was
“concerned about junior staff being blamed’, hence a desire to avoid the pointing of the finger.

142 Email chain between Chris Gilson, Roseanne Pratt and Zubeda Seedat 16 December 2005
p2 DHSC0200107

143 Letter from Charles Clarke to Patricia Hewitt 14 December 2005 DHSC6548565
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were transferred to the archive three or four years before ... | do not believe we
can go further in examining the causes of the mistake.” 1%

Discovery in 1996 of the loss of files from the HIV litigation

There is no similar track record of written destruction dockets when it comes to the loss
of HIV files, which is next to be considered. As described above,'* when the HIV litigation
ended in a settlement the HIV litigation files (excluding of course those documents which had
gone missing prior to the litigation) were thought to be intact and available: steps had been
taken to remind officials that in particular documents “in respect of the PIl disclosures™*®
should be kept secure and not destroyed.

When in 1995 work was being undertaken in anticipation of Hepatitis C litigation Anita
James did not think to look at the HIV litigation files and so had not sought to find them. She
believed them to be held by a colleague in the Solicitor’s Division, Ronald Powell.™”

At that stage there was, as yet, no suggestion that some of the litigation files compiled for
the HIV litigation had gone missing.

By the end of April 1996, the matter was being handled by Ruth McEwen. Dr Rejman
provided Ruth McEwen with a list of the documents that had been disclosed in the HIV
litigation, but was not confident whether it was the final version of the list that had been
used.™® Ruth McEwen and Dr Rejman discussed the discovery work that was needed and
she told Dr Rejman that she believed that the Solicitor’s Division had a “complete set of the
files of HIV discovery.”'*°

It was the next day that it came to light that some of the HIV litigation files had gone missing.
This emerged when Ruth McEwen told Dr Rejman that “despite a locksmith breaking into
a large number of filing cabinets in the basement at New Court'™ we have only been able
to locate half of the HIV discovery documents. We have files 21-43 and 45 onwards. We

144 Letter from Patricia Hewitt to Charles Clarke MP 9 February 2006 WITN3996023
145 In the section of this chapter After the HIV litigation: initially, all the files for the litigation still available.

146 Presumably documents for which PIll had originally been claimed, but in respect of which the Court
of Appeal had determined that — save in respect of one class of documents relating to what was
essentially a different topic — that it had been properly open to the judge whose decision was under
appeal to hold that the plaintiffs had shown that the documents “are ‘very likely to contain material
which would give substantial support to (the plaintiffs’) contention on an issue which arises in the
case and that without them (they) might be ‘deprived of the means of ... proper presentation of
their case” and should therefore be produced for inspection by the trial judge “to be decided by
reference to the allegations in the pleadings and to the undisputed gravity and importance of the
case”, if this was indeed the case. Judgment Re HIV Haemophiliac Litigation 20 September 1990 p50
BPLL0016043_025. The particular documents which should have been kept secure and not destroyed
were therefore likely to be sensitive documents such as submissions and advice to ministers.

147 Anita James Transcript 13 September 2022 p49 INQY 1000239

148 On 29 April 1996. Memo from Dr Rejman to Ruth McEwen 29 April 1996 DHSC0011977. The list of
documents contained 3,861 documents of which about 200 were considered to fall under PII. He
objected to further extensive work being undertaken on discovery.

149 Memo from Dr Rejman to Ruth McEwen 1 May 1996 DHSC0006352_044
150 Where the Solicitor’s Division was based.
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are therefore missing files 1-21 and 44. | believe that the administrators have a copy of the
discovery documents. Please could attempts to locate these files begin immediately.”'>!

She was also unable to find two expert reports or the copies of publications that were
attached to the statement of claim. She said that the files she held were copies and asked
where the originals were.'5?

Dr Rejman replied on 3 May 1996 to say that they had files 1-30, both the originals and a
duplicate set, and he thought that it was “likely that the rest of the files are in a cabinet close
by.” The reply was annotated by Dr Metters asking “Am [ right in thinking that SOL have lost
some of the original papers you sent them some months ago?”’ to which Dr Rejman has
noted “Yes that is the case”.'®® Dr Rejman had indeed sent Anita James papers, most of
which were extracts and thus not original files, in the previous June.'™* It is unclear whether
Dr Metters was referring to these papers, or to the original HIV litigation files.

On the face of the documents which, between them, Dr Rejman and Ruth McEwen now
had, it would appear that only file 44 had in fact been lost.'® However, in light of the volume
of the documents that were subsequently found, it seems doubtful that the documents that
were initially believed to have been lost were limited just to the contents of that one file
alone. There appears to have been no comprehensive study into what was missing. Nor
does there seem to have been any attempt to make an inventory of what was left.>

Anita James recalls a phone conversation (on 5 June 1996 after she had moved
departments) with Mark Wilson, a previous colleague, asking about missing HIV litigation
files. Her notebook records the numbers of the missing files. Anita James could not recall
doing anything further about the request asking about the files.'®’

On 27 June 1996 Ruth McEwen put the CA-OPU2'%8 staff on notice that a significant discovery
process would be required if claims in the Hepatitis C litigation proceeded. She advised
that “some thought is given to locating the relevant files”.">® She wrote again on 29 July
1996 to clarify who was responsible for discovery work in CA-OPU2,% and Dr Rejman
replied on 31 July 1996 continuing to object to further work being undertaken on discovery
of documents because it was “wholly inappropriate and wasteful of resources ... until we
[are] certain that something would come of the HCV haemophilia case.” In that context, he

151 Memo from Ruth McEwen to Dr Rejman and Paul Pudlo 2 May 1996 DHSC0006352_048
152 Memo from Ruth McEwen to Dr Rejman and Paul Pudlo 2 May 1996 DHSC0006352_048
153 Memo from Dr Rejman to Ruth McEwen 3 May 1996 DHSC0006352_045

154 Memo from Dr Rejman to Anita James 23 June 1995 WITN5426022. The extracts were from the claim,
the defence, and from seven reports, together with another two reports in full.

155 Written Statement of William Vineall and Lorraine Jackson para 1.21 WITN7193052

156 This is a point made — correctly — by William Vineall and Lorraine Jackson. Written Statement of
William Vineall and Lorraine Jackson para 1.21 WITN7193052

157 Anita James Transcript 13 September 2022 pp57-60 INQY 1000239, Photograph of notebook showing
numbers of the missing files WITN5426092

158 Corporate Affairs Operational Policy Unit 2, which included the blood policy team.
159 Memo from Ruth McEwen to Dr Rejman 27 June 1996 DHSC0006348_068
160 Memo from Ruth McEwen to Dr Rejman 29 July 1996 DHSC0032238_ 008
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said it was “extremely unlikely” that CA-OPU2 had any further discovery and that “The HIV
discovery specifically included hepatitis and took many months to complete. | suggested
to Mr Pudlo that he should contact Mr Burrage, who has left the Department regarding the
location of the missing files of original documents. | do not know whether this was done.
Anyway a set of copies was sent to SOL, Counsel and several sets to the plaintiffs.”®!

The issue of the discovery of documents was picked up again in May 1997 following a
conference with counsel. Justin Fenwick QC had been consulted about the Hepatitis C
litigation and considered it was reasonable to use the HIV disclosure lists as a base for the
disclosure exercise that was now required. Dr Rejman was to attend the solicitors’ base in New
Court to “prune the HIV discovery documents removing obviously irrelevant documents.” "

Ruth McEwen planned to create a second discovery list of “missing documents which
cannot be located at CAOPU or SOLB4” and to ask one of the claimant firms to say whether
they had copies of the documents missing from the Departmental files. The note shows that
she thought that CA-OPU were likely to have a large number of relevant files which might
include documents in addition to Dr Rejman’s discovery. A reorganisation was due to take
place in CA-OPU at the beginning of June but the head of the unit undertook to progress
matters by trying to locate the files held and collect them at Eileen House.®3

Further work on discovery of documents appears to have been undertaken in June 1997 but
a number of the files that were sought could not be found."®

The litigation proceeded without them. That is not the end of the story so far as the missing
files are concerned: much of the loss was in due course recovered from copy documents,
and from various sources, though by no means all. It is, however, an appropriate point at
which to take stock.

Commentary

The material before the Inquiry has been set out above at some length, because of its
potential significance. It covers three periods during which particular losses of documents
took place: before the HIV litigation began; when Hepatitis C litigation was in contemplation
(the ACVSB documents); and the period after the HIV litigation concluded when files which
had been in existence during that litigation disappeared.

161 Memo from Dr Rejman to Ruth McEwen 31 July 1996 DHSC0004756_027. There is a handwritten
note on Dr Rejman’s memo saying (in relation to the suggestion of contacting David Burrage) “This
was asked by MJR and he didn’t know.” An email from Margaret Jackson-Roberts records their
conversation. Email from Margaret Jackson-Roberts to Ruth McEwen 1 October 1996 WITN5426333

162 Memo from Ruth McEwen to Dr Rejman and Mr Guinness 12 May 1997 p1 DHSC0011944
163 Memo from Ruth McEwen to Dr Rejman and Mr Guinness 12 May 1997 pp2-3 DHSC0011944

164 They were described as being a nil return. Chart showing files with a description relating to the
discovery of Hepatitis C June 1997 DHSC0041813_082, Chart showing files with a description relating
to the discovery of Hepatitis C DHSC0041813_085
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There has never been a satisfactory explanation for any of these three losses. Though there
is insufficient evidence to conclude that they are necessarily linked,® it is possible that at
least the first two might be — since in each case what seems to have gone missing was
documentation relating to the areas in which the government was most vulnerable to an
adverse finding.'°®

There has also been a search for an explanation as to what went wrong: what led to the loss
in the first place. People have asked questions; an internal investigation was held. However,
an explanation for what happened has been elusive — the closest has been the suggestion,
in respect of the ACVSB documents, that it was the action of a junior member of staff who
did not understand the significance of the documents with which they were dealing. The fact
is that this was actually unknown.

The ACVSB documents are the one amongst the three sets of missing documents which
are known to have been deliberately destroyed — that is, a decision was made (by someone)
that that was to happen, and it did. The destruction was not an accident, nor the result of
flood, fire or vermin. The immediate reason for destruction was human choice. Someone, for
some reason, had chosen to have those documents destroyed. The reason is not apparent.
It is not self-evident.

Though there must have been some reason for making this choice, no-one has identified
what it was — for the very good reason that no-one knows who made it, so there is no-one to
be asked about why they took that decision.®”

| do not know what the reason was. Since there is common ground amongst those who
gave evidence who were in a position to comment'®® that the documents should never have
been destroyed it seems more likely that the reason was a bad one.'®® However | cannot on
this basis alone say that the motive underlying it was to effect a cover-up.

In order to answer the Terms of Reference, which ask “whether there have been attempts to
conceal details of what happened (whether by destroying documents [or in other ways])"'"°
the Inquiry has to consider whether there is, on balance, sufficient evidence to show that
the reason was to conceal the documents because they contained some details of what had

165 The fact that the disappearance has in each case no sufficient explanation is not in itself a reason to
link them. The causes in each might be entirely distinct if only they were known.

166 This is not to say that an adverse finding would have followed: many winning cases have areas of
greatest vulnerability.

167 However, the fact that no-one has come forward to say they took the decision, and to give a reason,
has to be taken into account.

168 For example as described in this chapter Lord Nigel Crisp, Anita James, Justin Fenwick KC.

169 A “bad” reason in this sense might not be the same as having a bad motive for doing what was
done. For instance, to clear files off the shelf to make space, without looking carefully enough at the
contents, is bad because it is both careless and lazy; whereas destroying documents in order to cover
up what they contain, or to make litigation in respect of infected blood more difficult for plaintiffs and
pursuers to pursue, are blameworthy in a much more serious way. Neither ought to happen — and the
decision in each case to send documents for destruction is a bad one — but the second is far worse
because of the motive underlying it.

170 Terms of Reference 9(a).
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happened in respect of infected blood, whether there is sufficient material to show that there
was some other reason, or whether there is simply insufficient evidence to show either.

| do not accept the conclusion of the audit report. It was fuelled by incomprehension'" that
anyone might have chosen to mark documents for destruction knowing of their contents;
and since (it would seem, the section dealing with blood policy being a relatively small
one) an experienced pair of hands would have known broadly what the document related
to, it would have to be someone who had not had sufficient experience in the section yet
to know better.

Though this is possible, the audit report contains a double speculation. The first is that it was
“likely” that the decision was made by an inexperienced member of staff. Without knowing
who it was, this is very difficult to say.’”? The second is that destruction would have been
prevented if the person concerned had “been aware of their importance.”'”® This makes an
assumption about the approach of the person who decided on destruction: in effect, that
they were careless, casual, and did not in fact look into the files — that they did not intend
to destroy the files whilst knowing of their contents. This is not an assumption | can make
without more evidence.

From the starting point, which is incontrovertible, that the documents should not have been
destroyed,'* and that no civil servant would think it proper procedure to dispose of files
without having some idea of what they contained, the factors which tend to suggest that the
reason for destruction was related to the content of the files are these:

* The documents in the destroyed files all cover ACVSB documentation. Each file follows
on chronologically from the previous one, so that the files destroyed form an apparently
complete series from the start of the ACVSB in 1989 until April 1992. There is no doubt
that each file related to the ACVSB since this was written on each file docket.

* What happened was out of the ordinary. This was not just because of the way in
which the files had been marked for destruction. It was recognised as unusual at the
time — both in correspondence between Anita James and the solicitors acting for the

171 The audit did not expressly consider alternative explanations. To her credit, Patricia Hewitt later, when
responding to Charles Clarke, seemed less ready to ascribe the action to a junior member of staff, and
left the issue open. Letter from Patricia Hewitt to Charles Clarke MP 9 February 2006 WITN3996023.
The underlying assumption of the audit seems to have been that an established member of the policy
team simply would not have sent the files for destruction, for no other reason than that an experienced
person would not do it. This is not an assumption | can make. Speculation as to lack of experience
was then built on with further speculation as to a lack of awareness: “We believe the destruction of
these files would have been prevented had the person marking files for destruction been aware of their
importance.” There is no factual basis for thinking the person was unaware of this. No-one knows. |
cannot assume this either.

172 In general, relatively junior members of staff were responsible for keeping files, but that is not a
sufficient reason for this conclusion.

173 Internal Audit Review: Hepatitis C Litigation April 2000 p4 NHBT0000193_137

174 Charles Lister, head of the team, and Lord Nigel Crisp, NHS Chief Executive and Permanent
Secretary both were clear on this. Charles Lister Transcript 8 June 2022 p140 INQY1000212, Written
Statement of Lord Nigel Crisp para 31 WITN3996001. No doubt has been expressed in evidence; no
suggestion has been made that someone looking at the contents of the documents might reasonably
think they should have been destroyed.

28 Document Destruction



Infected Blood Inquiry | The Report

claimants in the Hepatitis C litigation, and by counsel advising. It is illustrated by the
fact that an investigation was started. The Solicitor’s Division had dealt with three
other major pieces of litigation in recent times, but there had been no similar loss of
documentation.'®

Not only was destruction unusual, but attention had only recently been drawn to the
need not to destroy documents relating to infected blood: when it was revealed that
there was a surprising shortage of documentation concerning a major plank of the HIV
litigation, Justin Fenwick QC said that he and Andrew Collins QC were likely to have
advised on document retention, such that “when we knew about litigation, and the
same group of people were involved, [that] they should have allowed documents to go
missing was intensely frustrating.”'"®

There has been no suggestion that these documents were part of some more general
clearout, for instance to make space in a section which was becoming cluttered; and in
any event, all that was needed if a clearout was desired was to send the files to DRO,
without also marking them for destruction.

The documents were not just sent as one batch, on one occasion, but according to the
records of the DRO some had been sent first on 9 February, then more on 17 March
1993.""7 This makes a one-off, unthinking decision seem less likely — if the object was,
for instance, to clear the shelves, where the ACVSB files could perhaps have formed
one batch, why leave some? Would returning to dispose of more files not make one
wonder if it was right to have disposed of the first?

In the case of file GEB1/4 not only was the decision to destroy taken in advance of the
review date, but so too the date set for destruction was set in advance of that date.'”®

No one came forward to give any reason (whatever it was) for the destruction, when
the internal audit took place — but the audit was in 2000, so the events had taken
place some seven years earlier; people may have moved on, or been unaware of
the investigation.

It is possible to see a pattern — on three occasions, documents that might be useful
to plaintiffs’™ in anticipated litigation went missing. But this may be no more than
coincidence; and although the evidence is that loss of documents like this was highly
unusual, the Inquiry does not have a full picture of all the documentation that was
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Letter from Anita James to Deas Mallen Souter Solicitors 9 March 2000 WITN5426222, Memo from
Marilynne Morgan 8 March 2000 p3 WITN6955032, Anita James Transcript 13 September 2022
p122 INQY1000239

Justin Fenwick QC Transcript 9 June 2022 p184 INQY 1000213

Email and attachments from Steve Wells to Zubeda Seedat 13 July 2007 pp11-14
DHSC0014975 _033. This has scans of the available dockets. One carries the date 17 March 1996,
but this is probably a typographical mistake for 17 March 1993. Though curiously there are handwritten
notes on all files, except one where it is crossed out, that say “Sent to DRO 30.7.93".

Email and attachments from Steve Wells to Zubeda Seedat 13 July 2007 p5, p11 DHSC0014975_033
Or in Scotland, pursuers.
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retained or sent for destruction over the period, so this may be a coincidence which is
seen to have significance purely because of hindsight.

On the other hand:

It is difficult to see any personal advantage accruing to an individual from their selective
destruction of records.

There was ministerial agreement to replace the ACVSB with the Advisory Committee
on the Microbiological Safety of Blood and Tissues on 9 February 1993,'® the day the
first files were marked for sending to the DRO for destruction: it is possible, therefore,
that it might have been seen as no longer relevant to keep a series of files relating to a
committee which was now defunct. However, there is no evidence of other files being
removed for this reason; and anyone looking inside the files should immediately have
realised that they should be retained since within the Department of Health there was
a general awareness that infected blood and particularly Hepatitis C were live topics.

Disposing of documents in order to conceal their contents is serious misconduct,
and civil servants might be expected to be well aware of this. Though this does not
necessarily mean that it never happens, it should not lightly be concluded that it did.
However, the general legal proposition that the starting point should be that all the
things a person is obliged to do should generally be presumed to have been done, in
the absence of evidence sufficient to persuade to the opposite view, does not apply
with the same force here. This is because it is the undisputed evidence here that
the documents should not have been destroyed: in effect, that no-one acting properly
would have arranged this.

Closely coupled with this argument is the idea that it is counter-cultural for a civil
servant to destroy documents when they should not do so. However as against
this, the Department of Health had adopted the line that the treatment had been the
best available treatment in the light of medical knowledge at the time; and this in
turn led to a view that patients were unjustifiably complaining, and unjustly critical of
delays when the Government had acted as swiftly as possible (another misplaced
and uncritical assumption). It led inexorably to a view that the HIV litigation (and,
no doubt, the Hepatitis C litigation that might follow) was unjustified. It led to being
defensive especially when it came to the disclosure of some documents which might
be interpreted adversely to the official departmental line.’®" This background context
makes it less remarkable that a person might seek to dispose of material which
(as they saw it) could be used to support an inconvenient and unjustified position.
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The Minister for Health and Home Affairs, Lord Peter Fraser of Carmylle, confirmed his support in
response to a letter from the Parliamentary Under-Secretary, Tom Sackville, of 21 January. Letter from
Lord Fraser to Tom Sackville 9 February 1993 PRSE0000990. The Parliamentary Under-Secretary of
State for Northern Ireland had given his agreement on 4 February 1993. Letter from The Earl of Arran
to Tom Sackville 4 February 1993 DHNI0100028_003

Memo from Roger Scofield to Dr Rejman 12 April 1995 p3 DHSC0006352_081, Memo from
Dr Rejman to Charles Blake 7 March 1995 p1 DHSC0004221_039
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But deliberately to destroy documents because their contents might be inconvenient
would still be an action one might expect a civil servant to shrink from.

« Without being clear which individual was responsible, the Inquiry should not blame a
person unknown within a small section, for this may tar all when only one justifies it.

It is not easy to reach a clear view given these particular points. There are however some
matters which need to be ruled out as irrelevant to reaching it.

The question first is whether there is such evidence of “mess and muddle” that what
happened is probably just the consequence of a chaotic system. 82

Anita James records in her written statement that file-keeping in SOLB4 within the
Solicitor’s Division was “haphazard. Files were kept in rooms. Papers were not put on
registered files ... As a team under pressure ... our processes were just not as tight as they
should have been.”'®

However, though this may well have been the case, it is not only unlikely but reasonably
certain that any such haphazard file-keeping was not the cause of the loss of the
ACVSB documents.'®

First, the destruction did not take place within the Solicitor’s Division or the section but at the
DRO, in consequence of explicit instructions from those responsible for the files.®

Second, the file dockets authorising destruction remain: they show that the files to which
they related were sent from the section to the DRO.

Third, chaos is of its nature indiscriminate. “Mess and muddle” does not explain why it
seems only to have been litigation in respect of infected blood and blood products that
suffered from a significant loss of documentation.

As to this last point, Anita James did venture a suggestion in evidence as to the section:
“‘people didn’t understand the significance of what they were handling, the documents
they were handling, and didn’t give any thought in the -- to the possibility of litigation ...
compounded by the fact that the Department had undergone extraordinary upheaval,'®
resulting in limited corporate memory of the issues. However, that does not meet the point. If
people did not understand the significance of what they were handling, it would be expected
that documents from several different areas would also have been marked for destruction:

182 ltis right to acknowledge that the audit said “major organisational changes as a result of the
Functions and Manpower Review (FMR), may have contributed directly to the poor decisions taken,
through section reorganisation and the muddled allocation of responsibilities” (Internal Audit Review:
Hepatitis C Litigation April 2000 p4 NHBT0000193_137) but there would need to be more evidence
to identify the nature of the “allocation of responsibilities” that led to the instructions for destruction
considered in the text.

183 Written Statement of Anita James para 6.39 WITN5426001
184 Though it may help to explain why HIV litigation documents went missing.

185 This was not Anita James’ direct area of responsibility. There is no evidence she had any hand in
authorising destruction.

186 Anita James Transcript 13 September 2022 p95 INQY 1000239
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yet no suggestion was made in oral evidence that files other than the ACVSB files were
wrongly marked for destruction. The fact that it was only files in this area which are known
to have been marked for destruction suggests it may have been something about those files
that led to this — the common factor was their dealing with the viral safety of blood.'®’

Conclusion as to ACVSB files

Certainty is impossible. It is an uncomfortable conclusion that it is more likely than not that
a civil servant chose to destroy the documents because they were those documents: but if
that is what the evidence amounts to, it is the conclusion that must follow. Nonetheless, any
conclusion (either way) is bound to be tentative, given the timescales and the inadequacies
of the audit, which itself was hampered by being some years after the events which inspired
it. The available evidence is incomplete. There is more | would wish to know. If prompt action
had been taken when the loss was first discovered; if all those known to have been working
in the section had been spoken to, | might have had the account of each of those people to
consider. There might have been more information on what might have been other motives
underlying the deliberate instruction to destroy the ACVSB files. | am deeply conscious that
if further material had been available, either a different conclusion — or a stronger one to the
same effect — could well have followed. But | have only the evidence set out above.

Balancing the factors | have mentioned, they incline me more towards the conclusion | have
called “uncomfortable” than towards my thinking it was for some, unknown, “good” reason.

In short, it is on this basis more likely than not that the authorisation to destroy the files was
because the documents contained material dealing with delays in the UK to the introduction
of screening of blood donations for Hepatitis C, which was anticipated (or known) to be
a live issue at the time. If this is right, it was a deliberate attempt to make the truth more
difficult to reveal.

Though | cannot say who the person was who might have been at fault (if, given the difficulties
now of establishing all the facts, anyone was), | am clear who it was not. It was not Anita
James (though as shown by what follows, her inaction compounded matters by leading to
delay and difficulty in re-assembling a set of documents which was probably near complete,
and may have resulted in the permanent loss of some documentation); nor was it Charles
Lister, who by comparison was proactive in attempting to trace missing documents, and
joined the blood policy team in October 1998, by which time all the files were destroyed; '8 nor
was it Lord Nigel Crisp, who dealt with matters within the scope given to him by the briefings
he received from his officials, and did not join the Department of Health until November
2000, and whose involvement in matters relating to loss of documents is explored later in
this chapter.’®® | am also clear that the fact that so many documents have been recovered

187 For the ACVSB files, the other common factors are that (a) the team responsible for the files
provided the secretariat function (January 1991 to September 1993) and (b) the files were the
committee records.

188 Written Statement of Charles Lister para 1.17 WITN4505002
189 Written Statement of Lord Nigel Crisp para 18 WITN3996001
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from a number of different sources makes it almost certain that it was not orchestrated “from
the top” —if it had been, then it is likely it would have been much more effectively organised.
There would most probably not have been an investigation. This Inquiry would not have
seen all the documents it has.

| also note that Justin Fenwick QC said he “had no impression from any of the multiple
officials with whom | met that they were being evasive and potentially inclined to destroy
embarrassing documents.”'*° | take this into account.

Though the balance of probability is as | suggest, and | must reject the explanation put
forward by the internal audit review for the reasons given, | am unable to identify who it was.

By contrast, if the thesis is that an individual wanted to destroy the files because of what
they thought the nature of their contents to be, then the pattern of behaviour shown by the
facts fits better. They are likely to have been conscious they were doing wrong. Destroying
them in the office would risk detection. At the DRO the destruction happened out of the
office, at the hand of a third party, unseen by the section.

Commentary on the loss of HIV litigation documents and Dr Metters’ files

This finding does however have an impact on the other two main areas of documentary
loss — before the HIV litigation reached discovery phase and after it concluded — and makes
me uneasy about the fate of Dr Metters’ copy files of those that were destroyed at the DRO.
The next part of this chapter examines whether a more proactive approach might have
prevented these losses.

Preventing the losses

Context

As to the context, there are several deeply concerning aspects in relation to the keeping of
documents related to infected blood and blood products. First, there is an uneasy similarity
between events in 1989 when the class action in respect of HIV litigation was beginning, and
the late 1990s when the class action in respect of Hepatitis C began. In each, documents
relating to a central thrust of the plaintiffs’ or claimants’ case went missing. In the first,
those relating to self-sufficiency were found to be missing in 1989 when the HIV litigation
began; in the second, those relating to decisions of the ACVSB, the committee making
central recommendations about the timing and nature of viral screening for Hepatitis C were
destroyed. In each case someone in the Department of Health had identified the areas of
their defence which were potentially the weakest: and they were why self-sufficiency was
never achieved in respect of HIV; and why the UK introduced Hepatitis C screening some

190 Written Statement of Justin Fenwick QC para 18.5 WITN7067001
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time after other developed nations had already done so. In particular, an issue in respect of
the latter was why there were delays introducing screening from mid 1990 well into 1991.%

This similarity may be mere coincidence. It is entirely understandable that viewed individually
each loss of documentation from the Department of Health’s control was “more likely to be
a mistake and a negligent error than a deliberate one”."®? This assumes however that they
are to be viewed individually, and not each as part of a picture. One question is thus whether
the similarity is no more than chance: simply a coincidence. Given the finding | have been
compelled to make in respect of the ACVSB files this cannot be dismissed out of hand;
nor can the possibility that the losses of Dr Metters’ copy documents or those of the HIV
litigation files are not mere chance.

Role of the Solicitor’s Division

There is some evidence of poor document management within the Solicitor’s Division. This
is reviewed at some length below. This does not and cannot explain the loss of the ACVSB
documents which were never held by the Solicitor’s Division at any relevant time. Nor does
it explain the loss of self-sufficiency documents prior to the HIV litigation reaching discovery
stage which, as far as can be ascertained, were not held at the Solicitor’s Division but within
the sections responsible.’ However, it may help to explain why documents in respect of
self-sufficiency became difficult to locate and/or became lost after the HIV litigation had
concluded, and before the documents had been returned to the archives from which
they had come.

As to the loss of documents after the HIV litigation is concerned, it is certainly possible that a
lack of understanding by those in the Department of Health as to the principles and guidance
applicable to document retention, coupled with limited staffing resources in a section which
had a heavy workload involving a number of different aspects of blood policy to consider
amongst other health issues, may have resulted in mistake and muddle. There was a lack
of clarity about who had what documents more generally, and where they were, which adds
to this picture. For instance, Dr Rejman’s recollection is unclear as to whether files were
recalled from the DRO or not; David Burrage had some files, but it is unclear if they were
files which had been recalled from the DRO.'® This seems unlikely, for there was no entry

191 Anita James identified a six-month period of particular vulnerability in her interview with Laurence
George, and accepted in evidence that she had highlighted the Department of Health as being
vulnerable for the period between 1989 and 1991: the very period during which the ACVSB was
central to what was happening. Interview record 4 in Hepatitis C Litigation audit p1 WITN6955053,
Anita James Transcript 13 September 2022 pp46-47 INQY 1000239, Memo from Anita James to Ruth
McEwen 18 March 1996 WITN5426072

192 Justin Fenwick QC Transcript 9 June 2022 pp189-190 INQY1000213. What he said in full was: “This
sort of destruction requires an explanation. It is more likely to be a mistake and a negligent error than
a deliberate one but, nonetheless, the fact that people who had been involved in the previous litigation
had had their files destroyed was something which needed to be taken seriously.”

193 They did not become subject to management in the Solicitor’s Division until they were being
assembled for disclosure in the usual course of litigation (when it is highly unlikely they would
have been lost).

194 Dr Andrzej Rejman Transcript 11 May 2022 pp186-196 INQY 1000204, Written Statement of David
Burrage paras 8-9 WITN7149001
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in the DRO which corresponds with it — but the files he was using nonetheless were called
“official’ by Dr Rejman.'®® Dr Rejman had some files, Anita James held others, Yvonne de
Sampayo was able to find some files, yet this still left documents missing.'%

It may therefore have been too much to expect of a human system, relying on paper copies,
to have been so well organised that all that had to be done to find all the files on a particular
topic was to seek their recall from the DRO. A system organised to that extent would depend
upon individuals scrupulously returning documents after use, inspection, or copying to the
DRO. Life is not necessarily like that.

The Solicitor’s Division would have handled the HIV litigation documents after the time of
settlement. So far as her involvement in the later use of these documents was concerned,
there was a general lack of careful control from Anita James. There are numerous examples
of this. Thus, when Dr Rejman said to her in June 1995, in respect of the documents she
was seeking in order for her to deal with hepatitis litigation, that “As agreed, I do not intend to
go through the full discovery list which we prepared at the time”'®" for the HIV litigation, she
did not insist that he did. Yet she accepted that with the benefit of hindsight the discovery list
for the HIV litigation was something which should have been gone through in full.®

Though when Dr Rejman sent her a selection of documents for disclosure, she knew he was
filleting and taking a whole raft of files out that he thought were irrelevant, Anita James did not
recall asking, simply, for the files to be sent over from his workplace to hers. Asked why this
was, she replied: “I just can’t remember what was going through my mind at the time. | know
this is sounding rather lame but | just can’t remember very much at all about 1995, ‘96.”1%°

Nor could she remember why she was satisfied (as she says she was) that she was providing
all the relevant documentation to counsel when their advice was being sought — despite the
deficiencies in that documentation which later became very clear.2®

She was not proactive in seeking documents, investigating why some seemed to be
missing, and filling the gaps. She was sent a minute in August 1995 that mentioned possible
destruction of important policy files.?°! Asked if that raised any concerns for her at the time

195 Internal Audit Review: Hepatitis C Litigation April 2000 p6 NHBT0000193_137, Memo from Dr Rejman
to Anita James 19 May 1995 WITN4486011

196 Written Statement of Dr Andrzej Rejman para 23 WITN4486001, Memo from Dr Rejman to Anita
James 23 June 1995 WITN5426022, Handwritten notes by Yvonne de Sampayo 13 March 2000
WITN5426224, Memo on Hepatitis C litigation 16 March 2000 WITN5426235

197 Memo from Dr Rejman to Anita James 25 June 1995 WITN5426022
198 Anita James Transcript 13 September 2022 pp35-36 INQY 1000239
199 Anita James Transcript 13 September 2022 p37 INQY 1000239
200 Anita James Transcript 13 September 2022 p37 INQY 1000239

201  The minute was from Leonard Levy in the blood policy team to Ann Towner and then Anita James,
asking whether they could shed any light on why “An exception was that the £2,000 for persons not
infected with HIV but at risk, eg wives, was only available to those who were pursuing litigation, ie had
served a writ, before 13 December 1990” was made in respect of payments related to the Macfarlane
Trust, adding: “Unfortunately, our policy files giving the reason for the distinction appear to have been
destroyed.” Ann Towner’s reply to him included “are you sure that earlier files in that series have been
destroyed? To my reading the dockets only indicate that they have been sent to DRO for destruction
after 25 years, which would not of course be yet. Perhaps you would let me know if they have in fact
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she replied “I don’t remember raising any concerns, no.”?> She did nothing to ascertain
whether or not policy files had been destroyed, despite her recognition that infected blood
and blood products remained a live issue. Then, having been told that file GEB/1 volume 4
had been destroyed, she took no steps to ensure that the policy team destroyed no other
files. In testimony, she recognised she should have done so: “obviously, we should have
insisted that files were better looked after.”?®

When it emerged in early 2000 that files were missing she had “entirely forgotten that
there had been a minute nearly five years earlier from Dr Rejman that had mentioned the
destruction of the first of those folders.”?®* This in itself is remarkable, in that the destruction
of a file which had been highlighted at the time, against a background where it was a rare
occurrence, had not been memorable. It suggests that Anita James was not much interested
in the disappearance of what were probably relevant documents.

She said that “between us?*® we should have ensured that a clear message was delivered
such that files should obviously be retained / marked for lengthier retention. While | cannot
now say whether | did say anything to that effect at that time, | very much regret that
between us we did not act so as [to] make sure that other files which had been marked for
destruction were not in fact destroyed.”* She had not retrieved HIV litigation files sitting in
the Solicitor’s Division earlier because “Oh, | had to find time to do everything, so whether
| had considered it, | knew they were there ... So | knew they were all there but | just never
thought to look at them.”?°"

When counsel showed Anita James a memo from Dr Rejman to Ruth McEwen, who took
over Anita James' role in 1996, saying in part “/ would urge you most strongly to try to locate
the reports from Dr Perry and Dr Williams which | sent to Anita James in June 1995 ... |
contacted her a few days later to ask for a return of the originals. This was promised but did
not happen”, she was unable to say anything about the apparent loss of those reports, the
second of which was regarded by Dr Rejman as being of particular significance. She did not
know how they came to be mislaid; and had no recall of receiving them in the first place.?®

The minute from Dr Rejman went on to suggest that the Solicitor’s Division should still have
publications which were listed and attached to the main statement of claim — but they, too,

already been destroyed. We may need to think of reconstructing papers eg from what Dr Rejman
and others hold.” Memo from Leonard Levy to Ann Towner and Anita James 21 August 1995
WITN5426039, Memo from Ann Towner to Leonard Levy 24 August 1995 WITN5426040

202 Anita James Transcript 13 September 2022 p41 INQY 1000239
203 Anita James Transcript 13 September 2022 p42 INQY 1000239
204 Written Statement of Anita James para 6.32 WITN5426001

205 She meant herself, Dr Rejman, and David Burrage, though it should be recognised that David Burrage
was considerably the junior.

206 Emphasis in the original. Written Statement of Anita James para 6.32 WITN5426001
207 Anita James Transcript 13 September 2022 p49 INQY 1000239

208 Memo from Dr Rejman to Ruth McEwen 3 May 1996 WITN5426084, Anita James Transcript
13 September 2022 pp53-55 INQY 1000239
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were apparently not available. Anita James was asked if she had any recollection of what
happened to them and said “No, I’'m sorry. | don’t.”?%®

When it came to the papers which Dr Metters had kept (until their destruction) as DCMO
Anita James was asked why he had not been approached “much earlier, when the GEB file
was identified as missing?”. Her response was “I don’t know.”?'°

Asked if she took any steps to address the information she had been given that papers
kept by Dr Metters had been shredded, she said she had not done so in 1999 because
“Things hadn’t come to a head.” Then asked “what would have been a trigger for you to
investigate?” she responded “I’'m not sure that ... it was for me to investigate, because
she — that is Yvonne de Sampayo — was Dr Troop’s responsibility and not mine. And if she
had done anything wrong, it would have been for her to sort things out. And | didn’t go to
Dr Troop, if that’s what’s being asked. But no, | just didn’t think | wanted to make a fuss
about it with her.”?"

When, on 2 December 1999, Anita James was copied into a message suggesting that
the Solicitor’s Division held a copy of the committee papers of the ACVSB she could not
remember what she did about it, and said that she did not, at that stage, authorise a thorough
search of the documents which might be held by the Solicitor’s Division.?'? When she was
asked from within the Department of Health for “what we need to do in the discovery of files/
papers for the HCV litigation” in the light of the fact that the manuscript list of files drawn up
in 1997 was “only part of a longer list, and we have not been able to trace the remainder”,
Anita James responded “If | can be put in a position to explain why the files are missing and
it is for a good reason | can argue that it would be disproportionate to pursue the matter
further. At the moment just concentrate on the list you have.”?" It is not entirely clear what
she meant by this. However, at that stage, Anita James had not yet told the solicitors acting
for the claimants that the files were missing.?'*

Asked if she thought whether a more systematic assessment perhaps at an earlier stage
might have helped?'> more documents to be found, the following exchange took place:

209 Anita James Transcript 13 September 2022 p55 INQY 1000239
210 Anita James Transcript 13 September 2022 p66 INQY 1000239
211 Anita James Transcript 13 September 2022 p74 INQY1000239. The approach of “not wanting to

cause a fuss”, ie to duck rather than confront an issue, is a curious one for solicitors engaged in
litigation: but it typifies the responses which Anita James made in her evidence.

212 Email from Dr McGovern to Charles Lister and Anita James 2 December 1999 WITN5426141, Anita
James Transcript 13 September 2022 pp75-76 INQY 1000239

213 Email from Gwen Skinner to Anita James 13 January 2000 WITN5426157, Email from Anita James to
Gwen Skinner 13 January 2000 WITN5426158

214 Anita James Transcript 13 September 2022 pp78-80, pp99-100 INQY 1000239

215 Her evidence was that neither she nor any member of her team had sat down and done a systematic
assessment of where the missing files might be. Anita James Transcript 13 September 2022 p80
INQY1000239. However, when the same matter was revisited a minute or two later she explained
that she and Charles Lister were “working it out’. Anita James Transcript 13 September 2022
p81 INQY 1000239
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“A. | fear not.

Q. Why do you say that?

A. Passage of time.

Q. And with the passage of time what would you be concerned has happened?

A. That people who had been involved, their memories had faded.” ¢

That (describing the position as it was in 2000) is exactly why action should have been
taken earlier than it was.

Why did this not happen? First it should be noted that she was new to litigation in 1993
and worked under the supervision of Charles Blake who headed the division in which she
worked. Whilst this chapter is critical of her actions she would have been one of a number
of solicitors in the Solicitor’s Division at that time and she is the only lawyer from whom the
Inquiry has been able to hear. At that earlier stage, shortly before she left the Department
of Health in 1996, it is plain that Anita James faced a number of problems as well as an
intense workload. She left the Department of Health in 1996 amongst other things because
of issues with her manager until late 1995 (which she described in her written statement
as behaviour and bullying which “even for the time was very questionable and certainly by
today’s standards was bullying and clearly inappropriate”), his sudden departure leading to
her stepping into his role and having to organise his “massively disorganised” files, arrange
staff cuts, and draft a branch plan, before then being succeeded by a new appointee (without
prior notice to her) leaving her feeling unsupported and undermined. At the time she was
“having to endure a working environment which by today’s standards would be viewed as
entirely unacceptable” such that she recalled “finding it difficult even simply to go to work.”?'"
A consequence is, as | find, that she was not as concerned about the loss of documents
as in happier circumstances she might have been, and should have been. The result was,
too, that she preferred to duck rather than confront issues concerning document retention
when they arose.?'®

Consequence if proactive steps had been taken

If Anita James or the Department of Health more generally had been proactive in June 1995
when Dr Rejman informed her that GEB/1 volume 4 was missing,?'® this would have had
three consequences. First — probably — the only ACVSB file to have been destroyed at DRO
would have been GEB/1 volume 4. The other 13 files would probably have been recalled,
and would have survived. Second, if this had not happened, the Department of Health would
have been able to obtain the duplicate files held by Dr Metters before he retired, and after

216 Anita James Transcript 13 September 2022 pp80-81, p87 INQY 1000239
217 Written Statement of Anita James paras 6.42-6.43 WITN5426001

218 It may also be that whilst she has done her best in evidence to recall events which happened over 20
years ago she is remembering a time which she has been trying to forget ever since.

219 Memo from Dr Rejman to Anita James 7 June 1995 p1 DHSC0200022_002, Anita James Transcript
13 September 2022 p34 INQY1000239. Dr Rejman’s memo was copied to others, including Charles
Blake (who was senior to Anita James in the Solicitor’s Division) and to Dr Metters, the Deputy CMO.
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which they became lost. Third, it would have lent emphasis to the blood policy section that
there was a real need to safeguard files relating to infected blood and blood products, and
this in itself would not have made the climate as conducive as it was to the actions of the
person responsible for assigning some of them to destruction.

Apart from this lack of proactivity, other aspects were muddled. The investigation was
ineffectual, for reasons set out above. Together with the ineffectual nature of the investigation,
the heavy workload in the section, and the repeated need for one person to ask another
what documents they had to see how complete a set they had between them, there can be
little confidence that document retention and recall would have been rigorously managed
either in the section or in the Solicitor’s Division.

These points might tend to suggest that “muddle and mistake” were the cause of the
destruction of the HIV files. They might suggest that mismanagement, and a failure to take
a grip of the issue of missing documentation when it first became a live issue (and it should
have been addressed at that stage) were the cause of losses of further documents, since
those losses would have been avoided if action had taken place more quickly. That might
lead to a conclusion that the similarity between the loss in respect of central issues in the
HIV litigation and central issues in the Hepatitis C litigation was purely coincidental.

Taking the context, and the role of the Solicitor's Department, into account in the context
just described, | am satisfied that the cause of some loss of documentation (the ACVSB
files) was not simply marking the registered files for destruction. It was also a failure to recall
documents from the DRO before destruction happened (in all cases but GEB/1 volume 4,
where it would have come too late to “save” the file). The failure to recall was a failure by
Anita James, and probably Dr Rejman.??° | am not persuaded that the loss of documents
(other than the ACVSB files) after that was mere mischance (though there is no sufficient
evidence to conclude it was deliberate): the failures described above should not have
happened, and contributed to or caused it. However in weighing the degree of blame to
attach for these failures it should be borne in mind that the section was under pressure,
coping with the changes from the Functions and Manpower Review, facing having to deal
with the demands of significant litigation, and with the solicitor involved having in addition
to cope with the issues arising in respect of her work environment of which she spoke of in
evidence and are mentioned above.

Evidence of context

The picture of some muddle and mistake, lack of clarity as to who had which documents,
and a failure to take steps to preserve documents after it first became apparent some were
apparently missing, are only part of the picture.

220 The audit investigation posed the question why Dr Rejman did not seek the recall of the files but
gave no answer, noting that he had retired. Internal Audit Review: Hepatitis C Litigation April 2000
p6 NHBT0000193_137. As a senior medical officer, Dr Rejman was not immediately responsible for
records management but he was more senior than David Burrage who had provided the files to him.
Written Statement of Dr Andrzej Rejman para 29 WITN4486001, Dr Andrzej Rejman Transcript 11 May
2022 pp186-197 INQY 1000204
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Other aspects deserve highlighting. Thus, at the time the losses of documentation came
to light, the Government was steadfastly resisting compensation for having suffered HIV
and then Hepatitis C infections caused by NHS treatment. A repeated refrain was that
patients had had the best available treatment in the light of medical knowledge at the time.
Throughout the 1990s suggestions that people who had suffered Hepatitis C infection
should receive support, let alone compensation, were strongly resisted on the basis that
this would, in effect, be a first step to introducing no fault compensation. Any such scheme
would simply be unaffordable. The chapters of this Report considering the “line to take” and
how calls for a public inquiry were met show that those working in the Department of Health
took a defensive approach.

There are signs — which are examined elsewhere in this Report — that those working in the
Department of Health were also generally dismissive of the claims being made that self-
sufficiency should have been achieved, and that if it had been would probably have saved
lives. (The report Self-Sufficiency in Blood Products in England and Wales: A Chronology
from 1973 to 1991 is one example of this, where the desire to stick by what had been the
narrative of “best treatment” and “no failures” may have affected the extent to which facts or
documents which did not fit it were expressed).??!

Individuals had views which echoed this. The evidence suggests that within the Department
of Health, amongst those who dealt with blood policy and administration, there was a
defensive attitude towards allegations that deaths, HIV and hepatitis had been wrongfully
caused. Though civil servants may have their own views it is almost inevitable that there
will be some discussion in the workplace. Where there is a consistent view, expressed
by robust personalities, it may become difficult for others to avoid dropping into line, and
broadly adopting a similar approach. Charles Lister put it like this in evidence:

‘I think in situations where a decision is taken, like a set of lines to take, those
lines to take get used again and again, nobody particularly questions them, a
debate happens in the Commons, and we use the same lines to take, there is a
risk that you don’t question -- you stop questioning that. | think as well, you know,
from everything | heard, from the point of joining the blood team to when | lefft,
was the view that everything was done as soon as it could be done, that was
something that everyone believed. | didn’t challenge it. So that’'s what | mean as
well. There’s that risk that, if enough people believe something, it becomes quite
difficult to say ‘Actually, maybe that’s not the case. Maybe we should look at this
differently’.” 222

221  Self-Sufficiency in Blood Products in England and Wales: A Chronology from 1973 to 1991 2006
DHSC0200111. See the chapters on the Self-Sufficiency Report and Scotland.

222 He concluded this part of evidence by adding: “I’'m not saying that happened, but | think there is
always that risk.

Q. So do you think that decision making in the Department on both of these issues that we've been
looking at this morning, the HCV payment scheme and the public inquiry, were affected by groupthink
or the collective mindset?

A. I think the point | make in my second witness statement when | refer to this is that, looking back
on this, | asked myself whether | could have, you know, done anything differently, and | said | wasn't
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This can become what was described, several times, in evidence to the Inquiry as developing
“groupthink”.?2® It amounts to a closing of ranks around a position, whether or not that position
is adequately justified.

From the evidence the Inquiry has received, Dr Rejman was one of those who commented
with “pretty strong medical views.”?** He was asked by counsel to comment on a sentence in
Charles Dobson’s submission about the HIV litigation that “at every stage it [the Government]
has acted as swiftly as possible to minimise the risk of infecting haemophiliacs with AIDS in
the light of the best expert opinion available at the time.” When counsel pointed out that this
was expressing a matter of fact, and asked if there had been any formal review of the facts
to justify this, he said there had been none.??® He made no secret about his reluctance to be
involved in the details of disclosure without being instructed — expressing this on separate
occasions to Roger Scofield, and required formal instruction from Dr Metters.??® By 1995,
Dr Rejman expressed presentational concerns in respect of a proposed disclosure:??’ “Among
the papers will be a significant amount of discussion regarding NANB (hepatitis C) which
we might not wish to have in the public domain at the present time or in the near future.”??®

He expressed his disagreement with counsel’s advice as to whether blood products fell within
the Consumer Protection Act;??® and (although his role was principally to provide medical
input) freely expressed his views on essentially non-medical matters, arguing (for instance)
that claims were overstated or certain categories of claimant should not be compensated.?°
He seems to have been relatively free with his views: Anita James described him as “a bit

honestly sure that | could have done. And | think that’'s where | am still at, that, although we might
have all felt that we were right about this, that, you know, there wasn’t a case to answer, that there
wasn'’t a case for compensation, that there wasn’t a case for a public inquiry, I'm not sure that | was in
a position, you know, as a middle-ranking civil servant, with views taken by many more senior people
and by ministers, to challenge that, even if it had occurred to me to do that.” Charles Lister Transcript
8 June 2022 pp78-79 INQY1000212

223 See for example Written Statement of Charles Lister para 4.93 WITN4505389 and paras 2.96-2.98
WITN4505002, as well as the testimony cited in the text.

224 Justin Fenwick QC Transcript 9 June 2022 p12 INQY1000213

225 Memo from Charles Dobson to Alan Davey 26 June 1989 p3 MHRA0017681, Dr Andrzej Rejman
Transcript 10 May 2022 pp98-101 INQY 1000203

226 Memo from Dr Rejman to Roger Scofield 13 April 1995 WITN5426015, Memo from Dr Rejman
to Roger Scofield 13 April 1995 WITN5426016, Memo from Dr Metters to Dr Rejman 26 April
1995 WITN5426017

227 The disclosure was not of Government documents, but minutes of UKHCDO meetings, for use in Irish
litigation. Letter from Brian Colvin to Dr Rejman 27 February 1995 WITN5426007

228 Memo from Dr Rejman to Charles Blake 7 March 1995 DHSC0004221_039

229 Memo from Anita James to Dr Rejman 26 September 1995 WITN5426047, Memo from Dr Rejman to
Anita James 28 September 1995 DHSC0006352_007

230 One particularly striking example, in the context of discussing a proposed compromise of the HIV
litigation, in respect of sexual partners suffering secondary infection, reads “What guarantee is there
that an individual will not put herself at risk and subsequently become infected and then claim a sum
in the future? Among the ISCs [ie individual statements of claim] that | have read, there are several
cases where wives have put themselves at risk against the express advice of their medical attendants.
How would one deal with such individuals? It would be easier to state that there is a cut off point after
which time no additional infected intimates are accepted.” Memo from Dr Rejman to John Canavan
10 November 1990 p2 DHSC0046962_061
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of a law unto himself in the sense that he wasn'’t a great respecter of lawyers, but then, you
know, that goes with the territory.”>*

Richard Gutowski, who was a long-serving member of the Medicines Division, expressed
concern about reaching a settlement in the HIV litigation: he was responsible for providing
the Medicines Control Agency’s comments that fed into Charles Dobson’s submission
about the HIV litigation: “Officials would accordingly advise strongly against an out of court
settlement in the HIV/haemophiliacs litigation.”>? He said “I should just stress that it’s not
my opinions being expressed here: it’s the opinion of Medicines Division in its role as the
Licensing Authority and also the Committee on Safety of Medicines.” When pressed, he
acknowledged that this would also have been his own view at the time.?*3

The view within the Department of Health that the treatment had been the best that
could be given called out for justification, but that was none other than a misplaced and
uncritical assumption. This assumption in turn led to a view that patients were unjustifiably
complaining, and unjustly complaining of delays when the Government had acted as swiftly
as possible (another misplaced and uncritical assumption). It led inexorably to a view that
the HIV litigation (and, no doubt, the Hepatitis C litigation that followed) was unjustified. The
onerous demands on time and resources that litigation imposed because of the need to
disclose documents probably fuelled these views further. It led to being defensive especially
when it came to the disclosure of some documents which might be interpreted adversely to
the official departmental line.?** It is reflected in advice to ministers.?*

Over time a climate had come to exist which could have formed a backdrop to the actions
of a person who chose to remove documents. Once destroyed, the documents could no
longer be disclosed, could no longer be a potential embarrassment to the government, and
the position of the government would be less open to attack. Pressures of work would be
eased. The sense that there was lack of rigour in safeguarding documents would have
made it easier to choose to sideline some documents without any real risk of detection. It
would also have tended to contribute to a feeling that proactive steps to recover missing
documents were not a priority.

If the climate had been one in which it had been felt that there was significant justification
for complaints about treatment, about the implementation of the self-sufficiency policy, or
about delays in taking steps to protect the public, this would have given pause for more
thought about whether the tentative conclusion that an individual had marked documents
for destruction because of their contents was correct. In the light of the general climate

231 Asked, at the end of her evidence, to explain what she meant, she said “/ don’t mean he was rude or
anything like that, but he had his own views about things, quite rightly, and he didn’t necessatrily take
fo what we were saying to him.” Anita James Transcript 13 September 2022 p29, p116 INQY 1000239

232 Fax from Richard Gutowski to Mike Arthur p3 WITN5292078, Written Statement of Richard Gutowski
paras 8.5, 8.6 WITN5292001

233 Richard Gutowski Transcript 10 June 2022 pp8-9 INQY 1000214

234 Memo from Roger Scofield to Dr Rejman p3 DHSC0006352_081, Memo from Dr Rejman to Charles
Blake p1 DHSC0004221_039

235 See the chapters on Lines to Take and Delay in Holding a Public Inquiry.
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revealed by evidence touching on the context within which that action occurred, this was not
the general view. No such pause is needed.

| must make it absolutely clear that it would be unfair — very unfair — for any reader of this
Report to assume that because | have mentioned names in respect to strong views which
influenced the culture in the Department this makes it more likely that those individuals have
been the agents of any wrongful conduct. The two issues are separate.

Further questions raised in the 2000s about the missing files

The need to have the fullest information available about infected blood, and hence the
need for adequate documentation, continued to surface in a number of contexts after the
Hepatitis C litigation concluded.

Concerns continued to be expressed by campaigners, MPs and the press to the Government
about what had happened in the past. To meet these a number of reports were drawn
up both in relation to the UK and Scotland.®*® At Westminster these in particular were a
report, to be compiled from Department of Health records, published as Self-Sufficiency
in Blood Products in England and Wales: A Chronology from 1973 to 1991 in 2006.2%" It
was followed by a specific project to review the documentation which remained available,
to which Linda Page was assigned (the “Page Review”).z¢ In addition the Department of
Health needed to be able to interact with an inquiry chaired by Lord Archer of Sandwell (the
“Archer Inquiry”)?* in 2009, and to respond to requests made from time to time under the
Freedom of Information Act 2000.

All of these required that there be access to the fullest documentation available. Accordingly,
a range of people in the 2000s looked for documents. Their searches threw up a somewhat
muddled picture: but what remained clear was that though many documents or copies were
turned up, piecemeal, some remained stubbornly unavailable: they had irretrievably and
inexplicably gone missing.

When the Self-Sufficiency Report was being written, after 2002, the issue of the loss
of HIV litigation files came to the fore. On 10 June 2003, Charles Lister explained to
Zubeda Seedat that:

“Unfortunately, none of the key submissions to Ministers about self sufficiency
from the 70s/early 80s appear to have survived. Our search of relevant surviving
files from the time failed to find any. One explanation for this is that papers
marked for public interest immunity during the discovery process on the HIV

236 For Scotland, see the chapter on Scotland.

237 Self-Sufficiency in Blood Products in England and Wales: A Chronology from 1973 to 1991 2006
DHSC0200111. See the chapter on the Self-Sufficiency Report.

238 Review of Documentation Relating to the Safety of Blood Products 1970-1985 (Non A Non B Hepatitis)
May 2007 PRSE0000642. See the chapter on Delay in Holding a Public Inquiry.

239 Independent Public Inquiry Report on NHS Supplied Contaminated Blood and Blood Products
23 February 2009 ARCH0000001
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Litigation have since been destroyed in a clear out by SOL (there is an email from
Anita James to me confirming this). This would have happened at some time in
the mid 90s.”24°

However for two reasons this does not fully explain the loss of files. First, Dr Rejman had
said that his administrative colleagues had the originals of files 1-30 (and a duplicate set)
so it is unclear why they did not have the originals of the remaining files.?*' The Solicitor’s
Division only had copies in any event so what had resulted seems very odd. The Solicitor’s
Division had lost copies.?*? Dr Rejman did not have all the originals.?** And everyone had
lost file 44. Moreover, the explanation of a “clear out’ given to Charles Lister by Anita James
(he said) is not supported by any direct testimony from Anita James: she does not herself
say that she patrticipated in any “clear out’, and she knew that counsel had advised strongly
that documents be preserved.?** Second, it does not recognise that many files relating to
self-sufficiency never made it as far as having to be considered for public interest immunity:
they went missing before the litigation began, as discussed above.?*

In February 2005 further questions were raised about the documents in the context of a
Freedom of Information request.?*® Zubeda Seedat prepared draft responses and a briefing
paper dealing with the HIV litigation documents. She noted that:

“We have two cabinets of papers (about 60 folders) which we understand were
sent to our solicitors at the time of the litigation. However, it is not clear which of
these papers (if any) would have been made available to the plaintiff’s lawyers
during discovery.

We have also looked at a number of registered files to locate the papers. We
have found a minute dated 6 September 1990 which refers to documents
identified under the Pl claim and which were sent to Sol. There is also a list of
documents marked ‘Pl claim category 2’ (vol 17). In addition, we have consulted
with Sol Division. However, we have been unable to establish what happened to
these documents.

It is also our understanding, having spoken to the previous head of the blood
team that that [sic] an earlier search for some papers (about self sufficiency into

240 Email from Charles Lister to Zubeda Seedat 10 June 2003 p1 DHSC0020720_081. The same
explanation was given in a minute from his successor Richard Gutowski on 15 December 2003. Memo
from Richard Gutowski to Tony Sampson 15 December 2003 pp1-2 LDOWO0000350. Zubeda Seedat
was a higher executive officer in Charles Lister’s blood policy team. Written Statement of Zubeda
Seedat para 5.6 WITN4912001

241 Memo from Dr Rejman to Ruth McEwen 3 May 1996 DHSC0006352_045
242 Memo from Ruth McEwen to Dr Rejman and Paul Pudlo 2 May 1996 DHSC0006352_048
243 Memo from Dr Rejman to Ruth McEwen 3 May 1996 DHSC0006352_045

244  One question is whether there may be a confusion in Anita James’ mind between a clear out in the
Solicitor’s Division and a clear out in Dr Metters’ office. Although the documents are different, since
one set relates to submissions on self-sufficiency and the other on arrangements to screen for
Hepatitis C, Anita James did show some confusion between the two on at least another occasion: see
the text on the next page discussing her response to Zubeda Seedat on 22 February 2005.

245 In the section of this chapter on Documents missing by the time of the HIV litigation (1990).

246 Email from Michelle Lucas to Andrew Faulkner 2 February 2005 WITN6887002
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blood products) from the 70’s/early 80’s could not be found. One explanation
for this is that papers marked for public interest immunity during the discovery
process on the HIV litigation have been destroyed in error at some time in the
mid 1990’s.” 24

(By way of comment, none of this seems to have been alert to the fact that much of the
documentation relating to self-sufficiency had never been available for the HIV litigation in
the first place, as counsel were complaining at the time).

In response to an earlier request, Anita James responded that:

“It was during a look for papers in the Hepatitis C case which did not involve the
Department of Health that it was discovered that the papers had been destroyed.
Charles Lister and | came to that conclusion and we had an audit done ... Also
I would say ‘by a junior official at the Department of health who no longer works
there’ (He took early retirement to look after his smallholding).” 248

However, this email appears to confuse the position of the HIV litigation documents and the
ACVSB minutes.

Anita James told the Inquiry that, at the time, she believed the person she was referring to
as having retired to his smallholding was David Burrage but was now aware that she was
mistaken given that Dr Rejman had told her on 7 June 1995 that David Burrage had asked
the individuals responsible for setting the destruction dates to write to him.24°

Further advice was sought from the Solicitor’s Division about the Freedom of Information
request, and the possibility of further searches of records in the Solicitor’s Division, the
archive at Nelson, the National Archives and the DRO was raised.?°

Anita James responded on 5 April 2005 and said:

“My colleague Ronald Powell had conduct of the litigation all those years ago.
Once the litigation was finished the files were sent to remote storage. About six
years ago | looked for them in relation to another case we had and was unable to
retrieve them because they had been destroyed. Department of Health records
(as opposed to ours) were inadvertently destroyed in the early nineties as the
HEO working in the branch had given them a ridiculously short destruction date
... There are no records.” %'

247 Briefing paper on Freedom of Information Case 209 March 2005 pp3-4 DHSC0200049. The
response from the Solicitor’s Division is: Email from Mike Patrick to Zubeda Seedat 4 March 2005
DHSC0038529 056

248 Email from Anita James to Zubeda Seedat 22 February 2005 DHSC0038529 063, Briefing paper on
Freedom of Information Case 209 DHSC0200044

249 Written Statement of Anita James para 5.11 WITN5426001, Memo from Dr Rejman to Anita James
7 June 1995 DHSC0200022_002

250 Email chain between Michelle Haywood, William Connon and others 29 March 2005 DHSC0200071
251 Email from Anita James to Michelle Haywood 5 April 2005 p1 DHSC0038529 017
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She explained to the Inquiry that she was referring to both the HIV litigation files and the
ACVSB minutes in GEB/1.%2

The account which follows is of a piecemeal, gradual, incomplete recovery of documents,
some being originals, some being copies, from different sources and different places, over
some time. It was a painstaking process. Eventually a large proportion of the documents
that had been missing have been recovered.

When the work on the report by Linda Page, prepared by the Department of Health about
documents relating to the safety of blood products in relation to Hepatitis C was being
completed,?®® and at the same time there was a need to respond to various Freedom of
Information requests, further documents were searched for.2%* In early 2006, documents
held by the claimants’ solicitors in the HIV litigation were returned.?®* These documents
were copies of documents sent to the claimants’ solicitors by the Department of Health,
rather than the Department’s original versions of the documents.?%¢

The Scottish Executive independently decided to release documents which it was realised
were not held by the Department of Health.2%”

Thereafter on 25 May 2006, it was agreed, following a meeting between officials, Caroline
Flint and Lord Norman Warner:

“Destroyed documents: although not explicitly requested, | think it would be
helpful to compile a definitive list of all the sets of documents which have been
destroyed (there are two sets and we know more about one than the other), when
they were destroyed (if we know), circumstances of destruction and likelihood of
the documents which have just been found by the solicitors being copies of some
[sic] the destroyed documents. We have this info but just need to pull it together
in a crib sheet.” 2%

252  Written Statement of Anita James para 5.16 WITN5426001

253 The project objectives were: “Assess and report on documents relating to previous Government
policy on the safe use of imported and domestic blood products during the period 1970 to 1985 when
BPL commenced general issue of 8Y heat-treated factor VIII.” Review of Documentation Regarding
Government Policy in relation to the safety of Blood Products 12 June 2006 p4 DHSC5424612. The
report was a year-long project from July 2006-July 2007 for which Linda Page had specifically been
commissioned. Review of Documentation Relating to the Safety of Blood Products 1970-1985 (Non A
Non B Hepatitis) 2007 PRSE0000642

254  Written Statement of Zubeda Seedat para 60 WITN4912001

255 Written Statement of Carol Grayson paras 122-123 WITN1055004, Email from Zubeda Seedat to
Vicky Wyatt 19 May 2006 DHSC0015834, Hansard parliamentary question on Contaminated Blood
Products: Hepatitis C 24 May 2006 DHSC0041304_052

256  Written Statement of Linda Page para 2.92 WITN7269001

257 Briefing on Blood Products - Destruction of Records 11 May 2006 p2 DHSC5076111, The Observer
Tainted blood victims allege official cover-up 23 April 2006 GFYF0000109

258 Email from William Connon to Gerard Hetherington 25 May 2006 pp3-4 DHSC0015812, Submission
on Self Sufficiency in Blood Products 25 May 2006 p2 DHSC5106722. Caroline Flint was
Parliamentary Under-Secretary (2005-2006) and then Minister of State for Public Health (5 May 2006
- June 2007); Lord Norman Warner was Parliamentary Under-Secretary (2003-2005) and then Minister
of State for Health (2005-2007).
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Ministers also wanted an independent legal expert to review the documents that had been
returned from claimants’ solicitors to provide an initial analysis of what they contained, and
this was done.®°

On 27 July 2006, a meeting concerned with the review of documents by Linda Page noted
that 47 lever arch files were located in Wellington House.?®® In handwriting it was added that
a further eight files had been found in Wellington House, but overall “300 documents have
been identified as missing from this series of files; 100 from 1973 - 1975 (1100 - 1199), 200
from 1985 (3600 - 3699 and 3900 - 3999). Seven of these documents are in the files returned
to SOL."%" 84 files at the DRO in Nelson had also been identified as “of potential interest.”?%?

On 9 October 2006, William Connon explained that “This whole area is far from straightforward
...  am by no means certain that the 47 files’ were included in the self-sufficiency report
and | am told they were not shown to Lord Jenkin either. The reason being that they are not
actually registered files but folders of papers which were simply found in a cupboard in the
office.”®® In a document dated the same day, the Wellington House files were described as
having “always been in the possession of DH’ but the 47 files “were not properly filed on
registered departmental files” and the DRO files in Nelson were “recalled as part of the ‘look
back’ exercise and a subsequent search for relevant files.”?%

In December 2006, William Connon told the Chief Medical Officer (“CMQ”) that 92 files at
the DRO in Nelson had been identified as of “possible interest; these were scanned for
content relating to NANB and ten files identified for further review.”?® He also noted that
“Some documents previously thought destroyed or mislaid have been located. These are
documents that were the subject of non-disclosure during the HIV litigation.”?%

The progress report of the Page Review for October 2006 - January 2007 recorded that
additional documents had been identified in December 2006 and had now been placed
in eight registered files: “These documents were located during a search of filing cabinets
and were either loose, in box files or lever arch files. Two data cartridges were also found,

259 Email from William Connon to Gerard Hetherington 25 May 2006 pp1-2, p4 DHSC0015812, Letter
from Anne Mihailovic to Leigh-Ann Mulcahy 8 June 2006 DHSC0200127, Note from Leigh-Ann
Mulcahy to Anne Mihailovic DHSC0004232_020

260 Review of Documentation Related to the Safety of Blood Products: Progress Report 26 June -

14 July 2006 14 July 2006 p1 DHSC0004232_066, Notes of Project Board meeting 27 July 2006 p1
DHSC0004232_070

261 Review of Documentation Related to the Safety of Blood Products: Progress Report 26 June
- 14 July 2006 14 p1 DHSC0004232_066, Notes of Project Board meeting 27 July 2006 p1
DHSC0004232_070. The fact that the documents appear to have gone missing in three batches, each
containing consecutively numbered documents, may suggest that the documents had been taken
as batches from the files and not then returned — except for the seven individual documents later
obtained from solicitors.

262 Notes of Project Board meeting 27 July 2006 p1 DHSC0004232_070

263 Email from William Connon to Liz Woodeson 9 October 2006 p1 DHSC5154769. William Connon was
head of blood policy (December 2004 - November 2008). William Connon Chronology to the Infected
Blood Inquiry 31 August 2022 para 1.1 WITN6887001

264 Memo from William Connon to Lord Warner 9 October 2006 p1 DHSC0200135
265 Memo from William Connon to CMO 4 December 2006 p4 DHSC5069877
266 Memo from William Connon to CMO 4 December 2006 p5 DHSC5069877
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marked HIV Litigation 1989-1991. We do not have the technology to read these cartridges
in house and ISD have arranged for the content to be accessed ... No further documents
have been located.”® Linda Page stated that one of the cartridges was readable but the
other was corrupted.?®®

The action plan for January 2007 recorded that ten files of “recently located ‘Wellington
House’ documents” were to be reviewed, along with 28 files from the DRO in Nelson.?%®

In July 2008 further files still were found. These were discovered:

“when reorganising the filing cabinets in Wel 517. We assume they were stored
there by a previous inhabitant of Wel 517, perhaps since the 1989/90 Haemophilia
litigation. They are not registered files, and are not very well organised. They
contain documents from the time of the litigation, and documents from the 1970-
1985 that have been removed or copied from the original files in order to be
organised for discovery prior to the litigation.” "

The significance of the files was noted because they included litigation documents and
documents from 1970-1985 that were not in any other files. A further explanation was given
that they had been found in “the hanging file system at the entrance of bay 517. It contains
41 folders of documents apparently compiled at the time of the HIV litigation (1989-90).
Some of it is out of scope of our review and disclosure of documents (i.e., it is later than
mid 1986).”?"" The plan was to inventory the papers and cross-check whether they had
already been released or not. In addition, the documents that were found were filed into
new registered files with the locations of the files being noted and the documents that were
still missing.?"?

In September 2008, expert witness reports written for the Department of Health for the
HIV litigation were also found.?”® The decision was taken in October 2008 not to release
Professor Bloom’s report because it was written in 1990 so it was outside the date range of
papers that the Department of Health had committed to release.?”

267 Review of Documentation Related to the Safety of Blood Products: Progress Report 25 October 2006 -
3 January 2007 10 January 2007 p4 DHSC0046869

268 Written Statement of Linda Page para 3.15 WITN7269001

269 Review of Documentation Related to the Safety of Blood Products: Next Steps 1 January - 31 January
2007 3 January 2007 DHSC0103397_004

270 Email from Laura Kennedy to William Connon 16 July 2008 p2 DHSC5532594
271 Email from Patrick Hennessy to William Connon 18 July 2008 p1 DHSC5533007

272 Email from Patrick Hennessy to William Connon 18 July 2008 pp1-2 DHSC5533007. See for
example: Note from Patrick Hennessy and Charlotte Mirrielees to unknown 1 November 2010
DHSC0003581_001

273 Email from Laura Kennedy to Patrick Hennessy 4 March 2009 p11 DHSC5562807

274 Email from Laura Kennedy to Veronica Fraser and Graham Kent 7 October 2008 p2 DHSC5545920,
Email from Laura Kennedy to Veronica Fraser 24 September 2008 p2 DHSC5543979
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In their joint written statement to this Inquiry, William Vineall?”®> and Lorraine Jackson?’®
identified the documents that had been found and those which remained outstanding. They
acknowledged that to their knowledge, “there has never been a satisfactory explanation for
why some of the HIV Disclosure files were permanently lost after the litigation ended.”"

Lord Jenkin’s papers

On 14 December 2004 Lord Jenkin wrote to Lord Warner providing a copy of a request
from a campaigner for him to provide a “so-called secret Westminster-funded report into
haemophilia and hepatitis non-A non-B between 1979 and 1982.278 In response, standard
lines to take were used and Lord Jenkin understood from the letter that there were issues
with the filing and record management systems.?”® He raised these concerns with the office
of Sir Nigel Crisp (later Lord Crisp), who was both the Chief Executive of the NHS and
Permanent Secretary at the Department of Health.2®

A further letter was written by Lord Warner to Lord Jenkin dated 10 March 2005 “fto correct
the impression | may have given that we hold no records on the treatment of haemophilia
patients, blood safety and related issues. The Department of Health has a Departmental
Records Office (DRO) that holds closed files on these areas. These files have been subject
to a branch review.” 28" However, the background note that officials had prepared for Sir Nigel
was also mistakenly sent with the letter.22

Lord Jenkin then requested a meeting with Sir Nigel because he believed that he was
being denied access to papers that related to his time as Secretary of State and which he
considered he was entitled to review under the Ministerial Code.?8?

On 24 March 2005 Lord Jenkin told the campaigner that he had an appointment with Sir Nigel
and had asked him to make available all the files on contaminated blood and hepatitis from
Lord Jenkin’s time in office.284

A briefing was prepared by William Connon for Sir Nigel before his meeting with Lord
Jenkin. It stated:

“We understand from colleagues that on a previous occasion, in 1999, Lord
Jenkin wrote seeking access to policy papers, including unpublished research

275 Director of NHS Quality, Safety and Investigations, Department of Health and Social Care.
276 Director of Information Risk Management and Assurance, Department of Health and Social Care.
277 Written Statement of William Vineall and Lorraine Jackson para 1.40(g) WITN7193052

278 Letter from Lord Jenkin to Lord Warner 14 December 2004 p1 ARCH0003128. Lord Jenkin had been
Secretary of State for Health and Social Services from May 1979 to September 1981. Lord Warner
was the Parliamentary Under-Secretary at the Department of Health.

279 Letter from Lord Warner to Lord Jenkin 14 December 2004 p4 DHSC0200076

280 Now Lord Crisp. Email from Shaun Gallagher to Zubeda Seedat 9 February 2005 pp3-4 WITN3996006
281 Letter from Lord Warner to Lord Jenkins 10 March 2005 p1 ARCH0002570

282 Background Note from Blood Policy Team 28 February 2005 WITN3996007

283 Email from Norma McCarthy to Shaun Gallagher 16 March 2005 p2 WITN3996009

284 Letter from Lord Jenkin to Anon 24 March 2005 p8 MACK0000721
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studies, that he had brought with him when he arrived at the DHSS in 1979.
On that occasion, colleagues were unable to locate the documents. In fact, it
is unlikely that they would have been retained, as they would not have been
required either to support administrative needs or accountability.” 2

The lines to take included:

* “Many key papers from the 1970s and 1980s have been destroyed. During
the HIV litigation in 1990 many papers from that period were recalled. We
understand that papers were not adequately archived and were unfortunately
destroyed in the early 1990s.

* We have been in touch with Departmental Records Office to check which
files related to the treatment of haemophilia patients and blood safety are
still in existence from the period between 1979-1989. We have obtained a
list of some files from this period”.?%

The line to take continued that it would take too much staff resource to go through the files:
“It would require significant staffing resource to go through these files to identify official
papers that Lord Jenkin handled at the time.”?"

The meeting between Lord Jenkin and Sir Nigel took place on 13 April 2005.288 Shaun
Gallagher, private secretary to Sir Nigel, emailed Zubeda Seedat after the meeting noting
what was agreed at the meeting, specifically that Lord Jenkin wanted to go through papers
he would have seen at the time he was in office but that “He recognised that not all the
papers would still exist; and that it would take some time and effort to identify the relevant
files and find the appropriate papers.”?®

Lord Jenkin also wrote a note of the meeting to Carol Grayson, a campaigner, and said that
the meeting had been “reasonably satisfactory” and that:

“Sir Nigel had with him the senior official who looks after the records for the Blood
Policy Team at the Department of Health, Miss Zubeda Seedat. She produced a
long list of files covering several pages of papers relating to the blood products
policy over several years. These are files which exist in the Public Record Office,
but so far nobody has begun to go through them to find out which of them might
be relevant to the issue of contaminated blood leading to either HIV or Hepatitis
C ... Sir Nigel went on to make the point that the initial use of the files was about
HIV, but when compensation was paid to those who contracted HIV through
contaminated blood products, it appears that most of the relevant files were then

285 Memo from William Connon to Sir Nigel Crisp 11 April 2005 p2 DHSC0200075

286 Memo from William Connon to Sir Nigel Crisp 11 April 2005 pp2-3 DHSC0200075
287 Memo from William Connon to Sir Nigel Crisp 11 April 2005 p3 DHSC0200075
288 Email from Norma McCarthy to Shaun Gallagher 16 March 2005 p1 WITN3996009
289 Email from Shaun Gallagher to Zubeda Seedat 13 April 2005 p1 DHSC0200058
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scrapped. At the time, Hepatitis C had not been identified as another potential
risk. It may be, therefore, that some of the files | will want to see no longer exist.” %*°

In his evidence to the Archer Inquiry, Lord Jenkin said that at the meeting with Sir Nigel,
“Sir Nigel made it clear to me that all the files that bore upon the issue of contaminated
blood products had been destroyed ... He then said that when this [HIV] litigation had been
settled and the compensation paid, it was felt by the Department that there was no longer
any point in retaining the files about contaminated blood and that they were accordingly
destroyed.””' Lord Crisp in his evidence to this Inquiry had no recollection of the meeting
but did not think that he would have said anything contradictory to the briefing that was
given, otherwise this would have been picked up by his office afterwards.?®> He did not
consider that there was any suggestion that “the destruction was the result of a deliberate
decision in the sense of anyone knowingly acting outside Departmental policy. However,
at least some of the destruction appears to have been deliberate in the sense of being the
result of poor and unjustified decisions and/or bad archiving practice.”?® In his oral evidence
he gave three reasons why he did not believe that he said to Lord Jenkin that there had
been a “deliberate cull’ of documents: (1) he did not have any knowledge other than the
briefing he had received; (2) it was not true because the Department of Health subsequently
reconstructed most of the papers and (3) his officials would have raised it with him if he had
gone beyond the lines to take.?*

After the meeting, Zubeda Seedat worked to find relevant files, contacting the DRO in
Nelson?*® and the National Archives.?*® Twenty files were found and were being assessed to
see which may have come across Lord Jenkin’s desk but it “does not look too hopeful’.?"
Lord Jenkin was informed of the findings.>®

Lord Jenkin attended the Department of Health on 13 September 2005 to view the files.?*®
On the same day he emailed the campaigner who had prompted his interest and said
that having been through the files “it is already clear that, after the finalisation of the HIV
settlement, many of the most relevant files were no longer thought to be appropriate to be
retained at the Public Records Office, and have accordingly been destroyed. Apparently,
these include ALL the files that bear on the supply of contaminated blood products.”3%

On 19 October 2005, William Connon wrote to Lord Jenkin providing two sets of papers
and said “As you know we requested all files relating to your period in office, dealing with

290 Letter from Lord Jenkin to Carol Grayson 14 April 2005 LDOW0000352

291  Written Statement of Lord Jenkin for the Archer Inquiry 20 April 2007 p2 ARCH0002968
292 Written Statement of Lord Nigel Crisp paras 36 and 55 WITN3996001

293 Written Statement of Lord Nigel Crisp para 69(4) WITN3996001

294 Lord Nigel Crisp Transcript 12 September 2022 pp89-90 INQY 1000238

295 Email from Zubeda Seedat to Bill Proctor 15 April 2005 DHSC0046961 038

296 Action taken to retrieve papers 23 June 2005 DHSC0046961 036

297 Action taken to retrieve papers 23 June 2005 DHSC0046961_036
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haemophilia patients who were infected with contaminated blood products. A number of
files from the 1970’s and 1980’s have in fact been destroyed but we have made available to
you all those which are currently held.”*'

On 25 October 2005, Lord Jenkin wrote to Sir Nigel raising his concerns about how few files
were available to him: “However, as you indicated at the outset, all the files which would have
borne upon the subject of contaminated blood products no longer exist. | have to say I find
this extremely surprising given that the Government must have known that there were many
further cases of people suffering from contaminated blood, notably haemophiliacs, some of
whom have contracted various forms of Hepatitis.” Lord Jenkin requested to discuss this
with Sir Nigel because “They represent, by any standards, a most unhappy chapter in the
Department’s history and | would be very distressed indeed if this was felt to be an adequate
reason for their destruction.”%?

Zubeda Seedat prepared a briefing for Sir Nigel to respond to Lord Jenkin. The briefing
explained that:

“At your meeting with Lord Jenkin and his two visits to the Department to inspect
the files, we made clear that many key papers from the 1970’s and 1980’s
have been destroyed. These events took place a long time ago. However, our
understanding is that during the HIV litigation in the 1990°s many papers from that
period were recalled. We understand that papers were not adequately archived
and were unfortunately destroyed in the early 1990’s.

In addition, we have established that many other important documents, mostly
papers and minutes of the Advisory Committee on Virological Safety of Blood
were destroyed in the 1990’s. This should not have happened. During the
discovery exercise for the Hepatitis C litigation in 2000 it emerged that many files
were missing. A low key internal investigation was undertaken” 3%

A letter to that effect was sent to Lord Jenkin. However, where the briefing had said
“‘and were unfortunately destroyed in the early 1990s” the letter said “were subsequently
destroyed in error in the early 1990’s.”% The attribution of the destruction to “error’, rather
than it simply being something which had happened, led Lord Jenkin not unnaturally to think
that whereas he had been told that there was a reasoned decision for the destruction (that
the Department of Health thought there was no further point in keeping the documents) he
was now being told that far from it being a reasoned decision, no-one had intended those
documents should be destroyed: it was a mistake.

Lord Jenkin therefore replied on 14 December 2005 that he considered Sir Nigel’s letter to
contradict what he had been told in their April meeting: “You then gave me to understand
that the destruction of the contaminated blood files was the result ‘of a decision’ to dispose

301 Letter from William Connon to Lord Jenkin 19 October 2005 WITN3996014

302 Letter from Lord Jenkin to Sir Nigel Crisp 25 October 2005 DHSC0046961 014
303 Memo from Zubeda Seedat to Sir Nigel Crisp 29 November 2005 p1 WITN3996019
304 Memo from Zubeda Seedat to Sir Nigel Crisp 29 November 2005 p7 WITN3996019
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of them as, following the settlement of the HIV cases, there seemed to be no useful purpose
in retaining them in the PRO. | am quite certain that | did not misunderstand you; there was
no suggestion whatever in what you said that the destruction of the files was the result of an
administrative cock-up!% Lord Jenkin followed this up with a question to the Chairman of
Committees of the House of Lords.3%

Lord Jenkin then chased for a response to his letter on 31 January 2006 and an internal
email shows that this reply was to be delayed until the date for the publication of the Self-
Sufficiency Report was known.3” On 6 February 2006, Sir Nigel wrote to Lord Jenkin stating
that he had explained that certain papers had been destroyed following the HIV litigation and
apologised for their destruction.*® Matters rested there: a year later when Lord Jenkin wrote
to Lord Hunt upon his return as a minister to the Department of Health, he was concerned
about having access to documents that the Department was known to hold about infected
blood, and correspondence followed in which arrangements were made for him to have it.
No reference was made by either to the destruction of records.3°

Commentary

Both Lord Jenkin and Lord Owen (whose complaints about missing papers are considered
below) had served as ministers in the Department of Health and Social Security. Both sought
access to papers in respect of events in the late 1970s and early 1980s. Both were given to
understand that the documents they sought had largely or entirely been destroyed.

The similarity, though, ends there. Lord Jenkin was seeking to review files which might have
crossed his desk; Lord Owen was seeking his Private Office papers.3'°

Lord Jenkin understood from what he had been told that there had been a deliberate decision
made within the Department of Health to destroy documents relating to contaminated blood,
because the Department of Health saw no point in keeping them after the HIV litigation
came to an end. When he gave evidence to the Archer Inquiry (in 2009) he expressed his
recollection as being that Sir Nigel had told him (a) that all files that “bore upon the issue of
contaminated blood products had been destroyed” and (b) that because the Department of
Health saw no point in keeping the files any longer, they were accordingly destroyed.3"

Though the Inquiry can no longer hear from Lord Jenkin, it is not difficult to see how this view
arose. Lord Jenkin’s own near-contemporaneous note of the meeting links the ending of the

305 Letter from Lord Jenkin to Sir Nigel Crisp 14 December 2005 p1 WITN3996020

306 Question to the Chairman of Committees House of Lords 12 January 2006 p5 WITN2050072
307 Email from Zubeda Seedat to Elisabeth Vanderstock 31 January 2006 pp4-5 DHSC5204958
308 Letter from Sir Nigel Crisp to Lord Jenkin 6 February 2006 p4 WITN3996022

309 Letter from Lord Jenkin to Lord Hunt 8 January 2007 ARCH0002573, Letter from Lord Jenkin to Lord
Hunt 26 February 2007 p1 WITN4680022

310 Written Statement of Lord Jenkin for the Archer Inquiry 20 April 2007 p1 ARCH0002968. Lord Jenkin
said that as Secretary of State he had asked his Private Office to “make sure that any papers dealing
with contaminated blood were passed to me for reading.” Lord David Owen Transcript 22 September
2020 p134 INQY 1000055

311 Written Statement of Lord Jenkin for the Archer Inquiry 20 April 2007 p2 ARCH0002968
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HIV litigation with “most of’ the relevant files being “scrapped”:3'? but does so more to place
it as an event in its time setting, rather than as providing a reason for it. It is often assumed
because an event took place when another event also took place that it did so because of
that other event. It was not unreasonable for Lord Jenkin to make that assumption in the
present case: but given the briefing which the Inquiry knows Lord Crisp had been given
beforehand, which included as a “line to take” that “papers were not adequately archived
and were unfortunately destroyed™ it would not have been what was intended. Lord Crisp
makes a valid point when in evidence he pointed out that he was relying on a briefing, which
did not suggest that a reasoned decision had been made to destroy the relevant documents,
let alone describe what that reason was.*'* There were most probably crossed wires.

Some recollections gain colour over time, as people reflect back on them. The recollection
Lord Jenkin gave to the Archer Inquiry came some time after his first report (to Carol
Grayson), and what was described to her within days of the meeting as “most of the relevant
files” being scrapped had become “all files that bore upon the issue of contaminated blood
products” by that time.3' Given that Lord Jenkin had also reported that Zubeda Seedat had
produced a long list of files still in existence which related to “blood products policy over
several years”,*'® and recognised that they might well contain relevant documents, this is a
clear overstatement. It makes a point, forcefully: but it is most probably not a faithful report
of what Sir Nigel had told him at the time.

By 2006 it was also the case that (see above) many of the files which had been missing
had been recovered — even though some had not — including a substantial number from
solicitors who had acted for the plaintiffs in the HIV litigation.

In short, the interchange between Lord Crisp and Lord Jenkin does not provide any further
evidence — either way — on whether the loss of documentation before, and shortly after
the HIV litigation, followed by the destruction of files relating to the work of the ACVSB
was the result of muddle and mistake or the consequence of someone deciding that those
documents in particular should “go missing”.

Lord Owen’s papers

In evidence to this Inquiry, Lord Owen said that the entire set of his Private Office papers
had been destroyed from his time as a minister in the Department of Health and Social
Security. He compared this to the fact that he had the entirety of his private papers from
when he was Foreign Secretary. Lord Owen said that he did not know any more than that

312 Letter from Lord Jenkin to Carol Grayson 14 April 2005 LDOW0000352
313  Memo from William Connon to Sir Nigel Crisp 11 April 2005 p2 DHSC0200075
314 Lord Nigel Crisp Transcript 12 September 2022 p89 INQY 1000238

315 Letter from Lord Jenkin to Carol Grayson 14 April 2005 LDOWO0000352, Written Statement of Lord
Jenkin for the Archer Inquiry 20 April 2007 p2 ARCH0002968

316 Letter from Lord Jenkin to Carol Grayson 14 April 2005 LDOWO0000352. Lord Jenkin noted that “/t is
already clear that most of the files are not relevant to this”.
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and declined to comment on the explanations given in other withnesses’ evidence. He left it
to the Inquiry to establish what had happened and why.3"”

In 1987, Lord Owen wrote to John Moore, the then Secretary of State for Health, seeking
information about what had happened to the extra money he had allocated in 1975 for self-
sufficiency of blood products. The Department of Health was subsequently unable to find
John Moore’s response but “Lord Owen is quoted as saying that he was told that papers
had been destroyed.”' A note within his constituency files records “DHSS records. Papers
have been destroyed. Normal procedure after 10 years.”?'"® Lord Owen believes that this
note was almost certainly written in January 1988.3%°

On 22 February 2002, Carol Grayson wrote to Yvette Cooper raising issues related to self-
sufficiency and noted that Lord Owen had been told that his files had been “‘pulped’”. She
asked how the self-sufficiency review could be undertaken in such circumstances.®?' In
response to a briefing on responding to this letter, Yvette Cooper asked where Lord Owen’s
papers were.3?? She has told the Inquiry that she:

‘was becoming increasingly concerned that, despite receiving previous advice
that ‘relevant facts [are] largely established; information in the public domain,’.
The reality was that we did not have a clear account of decisions that had been
taken in the 1970s and 1980s, and therefore | could not be confident in the
advice | was being given to answer campaigners’ serious questions, nor could |
be confident that previous official advice or subsequent Ministerial decisions on
this issue were right as a result.”

She therefore commissioned a detailed review of the surviving papers.3

This led to the Self-Sufficiency Report, work on which began after Yvette Cooper had left
office in the Department of Health.3?* However, this did not include any investigation into the
destruction of Lord Owen’s papers.3? Peter Burgin is clear that he was not asked to address
the destruction of Lord Owen’s papers in his original draft.>?® This was not Yvette Cooper’s
expectation. She believed that the report should have addressed the missing documents
and “given detailed advice about what papers had been destroyed, what the circumstances

317 Lord David Owen Transcript 22 September 2020 p134 INQY 1000055

318 Email from Zubeda Seedat to John Chan 19 December 2005 p1 WITN3996021
319 Handwritten note by Mr Slater LDOW0000318

320 Written Statement of Lord David Owen para 58 WITN0663001

321 Letter from Carol Grayson to Yvette Cooper 22 February 2002 p1 LDOWO0000173. Yvette Cooper
was Parliamentary Under-Secretary of State for Public Health from 7 June 2001 to 20 July 2001 and
7 January 2002 to 28 May 2002

322 Memo from Jill Taylor to Sarah Whewell 22 March 2002 p3 DHSC0042461_064
323 Written Statement of Yvette Cooper para 3.22 WITN7187001

324 Memo from Robert Finch to Parliamentary Under-Secretary for Public Health 27 June 2002
DHSC0041305_030. See the chapter on the Self-Sufficiency Report.

325 Email from Charles Lister to Zubeda Seedat 10 June 2003 p1 DHSC0020720_081
326 Written Statement of Peter Burgin para 2.9 WITN7485001
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appeared to be and what important questions this therefore raised about what happened in
the 1980s and 1990s.73%"

Charles Lister tried to find, within the policy files, the submissions that had been sent to Lord
Owen during his time in office, but they were not there. Charles Lister concluded that they
had been extracted from the files and sent to the Solicitor’s Division for the HIV litigation and
then been lost.3? Copies were not found.3?° It now appears, to this Inquiry, that this is some
of the documentation counsel had been seeking when first instructed to act for governmental
bodies in the HIV litigation.?*® The circumstances of their disappearance remain unclear.

On 3 April 2002, Lord Owen was interviewed on Radio 4 discussing the issue of infected
blood and blood products. He said that he had sought his Private Office papers but had been
told they had been pulped on the basis of a “bizarre” ten year destruction rule. He considered
this to be “very odd because ... all my papers as Foreign Secretary are available to me.”*

A meeting was held on 1 July 2002 with Hazel Blears, Lord Morris and Michael Connarty MP.
Lord Owen was unable to attend. The meeting note records that Lord Owen was concerned
that his Private Office papers had been destroyed, but it appears that no response to this
concern was made in the meeting.3*2

On 5 June 2003, Zubeda Seedat forwarded a parliamentary question from Lord Clement
Jones to Charles Lister which asked what review had been undertaken into the circumstances
of Lord Owen’s missing files. In response, Charles Lister told Zubeda Seedat that the Self-
Sufficiency Report would not be covering this issue.?®®* However, he thought that Lord
Owen’s “allegation about pulped papers refers to the papers kept by Private Office which
are never kept after a change of Government. They are either shredded or handed back to
the relevant policy section.”®** This was also Robert Finch’s understanding.®* It is echoed
by Michael Lillywhite who was Principal Private Secretary to Dr David Owen during his time
as Minister of Health.3*® Brendan Sheehy states that “the Departmental policy was not to

327 Written Statement of Yvette Cooper paras 3.24 and 3.25 WITN7187001

328 He added “I cannot now recall the detail of what led me to this conclusion.” Written Statement of
Charles Lister paras 3.1-3.4 WITN4505389. There is no direct proof of this. It is a question of what
might reasonably be inferred from such documents as still exist, what people are able reliably to
remember, and knowledge of the surrounding circumstances. It should not be understood therefore as
established fact.

329 Written Statement of Charles Lister para 3.4 WITN4505389
330 See the section in this chapter on Documents missing by the time of the HIV litigation (1990).
331 Radio 4 The World Tonight Transcript 3 April 2002 p2 DHSC0042461_027

332 Minutes of self-sufficiency in blood products meeting 1 July 2002 p1 DHSC0003606_083. Hazel
Blears was Parliamentary Under-Secretary of State for Health 2001-2002 and Parliamentary Under-
Secretary of State for Public Health 2002-2003.

333 Email from Zubeda Seedat to Charles Lister 5 June 2003 p1 DHSC0200024

334 Email from Charles Lister to Zubeda Seedat 10 June 2003 p1 DHSC0020720_ 081, also addressed
Written Statement of Charles Lister paras 3.14-3.16 WITN4505389

335 Robert Finch was in the blood policy team and was later an assistant private secretary. Written
Statement of Robert Finch paras 1.4, 1.7, 1.9, 2.21 WITN7480001

336 “Trying my best to remember, | think that the procedure was that if there was a change of government
then the papers would have been sent back to the relevant policy team. | cannot now recall anything
further.” Written Statement of Michael Lillywhite para 4.8 WITN7087001
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store the papers that had been seen by Lord Owen personally or his personal responses as
a complete set, but rather to keep complete ‘policy’ files.” 3%

On 8 July 2003, Melanie Johnson was briefed after taking up office as Parliamentary
Under-Secretary for Public Health and the email following the briefing records “Lord Owen:
Not a priority” 338

However, on 7 October 2003, a further letter was received from Lord Owen asking for the
outcomes of the Burgin report.®*° John Hutton declined to sign off the proposed reply and
asked for a full explanation of Lord Owen’s accusation.?*® Officials were unsure what to
say to the Minister given that they had been unable to find Lord Owen’s papers, and were
concerned that it would “highlight the issue that the ‘Burgin’ report has not been published
and he may well raise this with [Melanie Johnson]”.**' On 15 December 2003, Richard
Gutowski prepared a memo in response and noted that the Self-Sufficiency Report was not
set up to address Lord Owen’s concerns that his papers had been pulped. He noted that
official papers (namely, “the key submissions to Ministers about self sufficiency”) had also
been destroyed.3*?

In January 2004, Lord Owen chased a response to his October letter.3** There were further
delays in providing a response because the letter had been back and forth between the
blood team and John Hutton and then been lost in the system for a month.*** The reply
that was finally sent to Lord Owen on 17 March 2004, signed off by Melanie Johnson,
simply stated that the Self-Sufficiency Review was “based on papers available from the
time. The review does not address why papers from your Private Office at the time may
have been destroyed.”*

337 Written Statement of Brendan Sheehy para 57 WITNO001015. There seems to have been discomfort
in the Department of Health as to the way in which private office papers had been handled, which
was reflected in evidence to the BSE Inquiry (1998-2000). The Shepherd Review (1999) led to
the DRO working with private office staff in the Department of Health “fo set up a registered filing
system ... Each Private Office is responsible for filing its own Minister’s papers, including annotated
documents and submissions.” Written Statement of Brendan Sheehy para 38 WITN0O001015. Brendan
Sheehy provided a written statement as departmental records officer in the Department of Health
and Social Care.

338 Email from Robert Finch to Vicki King and Richard Gutowski 9 July 2003 p1 WITN5292003. Melanie
Johnson was Parliamentary Under-Secretary for Public Health 2003-2005.

339 Letter from David Owen to John Reid 7 October 2003 LDOW0000142

340 Email from Jill Taylor to Robert Finch 5 November 2003 p2 WITN7480002. John Hutton (now Lord
Hutton) was Minister of State for Health 1999-2005.

341 Email from Jill Taylor to Robert Finch 5 November 2003 p2 WITN7480002. Robert Finch, responding,
asked “Am | correct in remembering that we didn’t find the papers and were therefore at a loss
about how to take forward without it looking quite bad?” Email from Robert Finch to Zubeda Seedat
10 December 2003 p1 DHSC6549832

342 Memo from Richard Gutowski to Tony Sampson 15 December 2003 p1 LDOW0000350
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344 Memo from Richard Gutowski to Parliamentary Under-Secretary for Public Health 9 March
2004 p1 WITN5292012

345 Letter from Melanie Johnson to Lord Owen 17 March 2004 p2 HSOC0010692
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It appears that there was then no further contact from Lord Owen about his pulped papers
until 2006.346 In 2006, the issue arose again and in email correspondence with Caroline Flint's
assistant private secretary, Zubeda Seedat said while it might be practice to send private
office papers to the DRO, her understanding was that private office papers at that time were
either destroyed or returned to the policy section after a change in Government.3*” After a
meeting with Caroline Flint and Lord Warner on 18 April 2006, Caroline Flint’s assistant
private secretary noted that Caroline Flint was “not convinced by the argument about
destruction of documents from Lord Owen’s private office.”*® William Connon responded
that “Private offices are not required to hold papers. All papers should be routinely either
returned to officials in the department or destroyed. Cabinet Office have never issued
guidance for that reason.”34°

Caroline Flint in her evidence to the Inquiry said that although she was unconvinced at the
time, “I think it came later that actually it was down to individual departments as to what they
did, and they tended to hand -- either the private office themselves would destroy them or
they would be handed on to somewhere else to destroy them.”°

As a final footnote, when the further files were found in Wellington House in July 2008, it
was noted that five documents related to Lord Owen and they “date from 1975 and either
paraphrase his views or have his notes on them.”*'

Commentary

A central issue here is a lack of clarity as to the status of private office documents. It is
illustrated by Caroline Flint’s evidence. Despite having, as a minister, probed what happened
to Lord Owen’s papers at one point she thought that ministerial documents were not in
practice either destroyed by the private office itself, or passed on for destruction elsewhere,
but subsequently changed her mind.**? It is shown by Lord Owen’s own experience that
practice differs between Departments: his Foreign Office papers remain available to him.3%3
If Caroline Flint and Lord Owen had differing views of what should have happened, the
uncertainty seems to be reflected by other ministers. The way in which different senior
politicians have approached Lord Owen’s allegations suggest they did not instinctively think
that his documents had obviously been disposed of in the normal course of business —
John Hutton wanted an explanation;*** Yvette Cooper plainly did not dismiss the allegations

346 Email from Zubeda Seedat to John Chan 19 December 2005 p1 WITN3996021
347 Email from Zubeda Seedat to Jacky Buchan 13 April 2006 p1 DHSC0200119
348 Email from Jacky Buchan to William Connon 18 April 2006 p1 DHSC0200120
349 Email from Jacky Buchan to William Connon 18 April 2006 p4 DHSC0200120
350 Caroline Flint Transcript 16 September 2022 p83 INQY 1000241

351 Email from Laura Kennedy to William Connon 21 August 2008 p3 DHSC5061894, Fax from Richard
Gutowski to Mike Arthur 20 October 1989 DHSC0006484 009

352 I think it came later that’. Caroline Flint Transcript 16 September 2022 p83 INQY 1000241
353 Lord David Owen Transcript 22 September 2020 pp128-130 INQY 1000055
354 Email from Jill Taylor to Robert Finch 5 November 2003 p2 WITN7480002
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as a misunderstanding;**°® Hazel Blears faced the issue when it was raised before her in
a meeting, and did not attempt to resolve it.3*® Yet officials (for example Charles Lister)
note that papers kept by private office are never kept after a change of Government but
are shredded or handed back to the policy section;*” and the approach of officials seems
consistent (at least so far as the Department of Health is concerned) that private office
papers were not stored together as registered files.

When the Department of Health had to give evidence to the BSE Inquiry they realised
that there had been shortcomings in their system of handling private office papers. They
took some action in response. But this was a very long time after Lord Owen’s papers
had disappeared.®®

When Lord Fowler gave evidence he recounted his experience of some of these
shortcomings. When writing a book about AIDS he asked to see his own papers at the
Department of Health. He was taken to a side room, presented with three unsorted bundles
of papers in no order, and noted that a secretary had been taken away from her duties to
watch over him. He wrote in his statement: “That was the first time in my experience of
writing three books that this procedure had been decreed: normally it was assumed if an ex-
Cabinet minister had been trusted with the secrets of the Falklands, he could be trusted not
to make off with what arguably were his own papers.”*® He thought “it was quite evident that
they didn’t have a system [for storing papers].”*® He added that he knew nothing of any rule
or policy regarding the maintenance or destruction of ministerial papers.3®

It is easy to see why Lord Owen’s Private Office papers may have been destroyed if they
were not, in fact, passed to the policy department or DRO: it however remains concerning
that he was not given to understand that this would happen. The choice (according to the
Grigg Committee (1954)) was either to return them to the policy department or have them

355 Memo from Jill Taylor to Sarah Whewell 22 March 2002 p3 DHSC0042461_064
356 Minutes of self-sufficiency in blood products meeting 1 July 2002 p1 DHSC0003606_083

357 Email from Charles Lister to Zubeda Seedat 10 June 2006 p1 DHSC0020720 081, Written Statement
of Charles Lister paras 3.14-3.16 WITN4505389

358 “There were no specific instructions to Private Office staff about which papers should have been kept
for the permanent record and it has become clear that many of the original papers seen by Ministers
have been destroyed. In practice, once the Minister’s decision/comment has been communicated to
the relevant officials, these papers were usually retained by the Private Office, in case they needed to
refer to them again. Private Office papers were ‘weeded’ periodically, often during the Parliamentary
recess, and it was at this stage that a decision would have been made about the need to return papers
to the originating section. It is not possible to confirm that original papers were returned to officials for
retention ... Searching for the original submissions seen by former Ministers has raised a number of
questions about the Department of Health’s handling of the original papers seen by Ministers.” Memo
from Department of Health to BSE Inquiry February 1999 pp2-3 WITN0O001017

359 Written Statement of Lord Norman Fowler para 0.36 WITNO771001

360 He commented further that: “Government Departments are not concerned about ex-ministers
writing memoirs which might contain themselves, and they’re not very interested in history, in any
event, if that history happens to be beyond the public relations issues. So I think that all that kind of
comes together to run a pretty awful system.” Lord Norman Fowler Transcript 22 September 2021
pp127-128 INQY1000145

361 Lord Norman Fowler Transcript 22 September 2021 pp126-128 INQY1000145
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stored separately in consultation with the DRO.3%? He was not told that was the choice. He
was not told that they would be or were being destroyed, only — when he sought them —
that they had been.

It is also concerning that when the HIV litigation began what in particular were thin on the
ground were documents relating to self-sufficiency: Lord Owen’s Private Office papers, had
they survived, would most likely have filled some of that gap.

Though these concerns remain, there is no sufficient evidence of impropriety to lead to a
conclusion that Lord Owen’s papers were destroyed because of their contents, rather than
because destruction was thought to be an appropriate procedure.

Overall commentary on document destruction

The ACVSB files (probably) and most of the documents which went missing after the HIV
litigation have been reassembled, painstakingly, though some are permanently lost — and
many documents relating in particular to self-sufficiency have also disappeared.3? Although
it is deeply regrettable and of significant concern that documents touching on the central
thrust of the case for people with bleeding disorders who had been infected with HIV should
have been so thin on the ground by 1990, it adds to that concern that in response to claims of
infection through blood and blood products there may have been efforts to hide documents
from view: a “cover-up” in that sense.

As to that, my conclusions are these:

(a) Itis highly unlikely that there was any conspiracy organised at a high level to destroy
or “lose” documents.

(b) Itis more likely than not that someone in the Department of Health deliberately chose
to mark files which related closely to decisions about the introduction of Hepatitis C
screening for destruction because of their contents, albeit this conclusion has been
reached tentatively because the evidence could be fuller. This marking was applied
in 1993; the destruction took place on different dates thereafter.

(c) The internal investigation into this was hampered by being some seven years after
the event, was ineffective, did not speak to some principal witnesses,** and reached
an unlikely and speculative conclusion. The person responsible for the destruction
cannot now be identified.

362 Committee on Departmental Records Report 31 May 1954 p34 WITN0O001012

363 The Inquiry has been able to obtain from various sources all the minutes and most of the papers
of the ACVSB meetings held between 4 April 1989 and 9 February 1993. However, five of the
chairman’s briefings have not been recovered. List of documents used at ACVSB meetings April
1989 to February 1993 INQY0000380. A similar schedule is available for the HIV Litigation public
interest immunity papers. List of documents withheld under Public Interest Immunity during the HIV
Litigation INQY0000379

364 In particular Dr Rejman, Dr Metters, David Burrage, and John Rutherford.
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This particular loss of files could probably have been put right if the Department had
acted with reasonable speed once Anita James became aware that the file GEB/1
volume 4 had been destroyed; or if Dr Rejman had recalled files from the DRO (the
internal investigation left it as an unanswered question why this was not done). It
would also probably have been avoided if Anita James had approached Dr Metters
for the copy files in his possession which, on her evidence, she knew he had at the
time. She left this too late.3®

It is possible but not probable that the same person was responsible, in whole
or in part, for the loss of documents prior to the HIV litigation reaching a stage
at which counsel were asked to advise; and/or for losses of documents after
that litigation concluded; and for the loss of ACVSB files and/or those which had
been on Dr Metters’ shelf. However, though this cannot be ruled out, in particular
given what on the evidence is an unusual pattern of loss of documents relating to
principal matters of concern in any anticipated litigation, it cannot be said to be more
likely than not.

It is on balance more likely than not that Dr Metters’ files were destroyed at some
point following his retirement to make room for his successor’s files. The evidence
does not establish who might have been responsible for that.3%¢ Though | cannot be
sure that a clear out was the cause, it is difficult to envisage any other way in which
they could have disappeared without this being noticed.

The interchange between Lord Crisp and Lord Jenkin does not provide any further
evidence — either way — on whether the loss of documentation before, and shortly
after the HIV litigation, followed by the destruction of files relating to the work of the
ACVSB, was the result of muddle and mistake or the consequence of someone
deciding that those documents in particular should “go missing”.

There is no sufficient evidence of impropriety to lead to a conclusion that Lord Owen’s
papers were destroyed because of their contents, rather than because destruction
was thought to be an appropriate procedure. There was at the time a regrettable
lack of clarity, and some confusion, amongst ministers about what should happen to
private office papers in the Department of Health.

365 The DHSC accepted in its closing submissions to the Inquiry that, having discovered the destruction
of certain files in June 1995, the subsequent destruction of further files was avoidable and should not
have happened. DHSC Closing Submissions 16 December 2022 para 12.90 SUBS0000057

366 There is no reason to doubt Yvonne de Sampayo’s evidence that she did not destroy them. There is
also no proper basis to think that Anita James herself disposed of the files.
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7.2 Self-Sufficiency Report

In 2002 there were increasing calls for there to be appropriate recognition for people
infected by NHS treatment with Hepatitis C. One response on the part of the Department
of Health was the production of the Self-Sufficiency Report — Self-Sufficiency in Blood
Products in England and Wales: a Chronology from 1973 to 1991. This chapter
details how that report underwent substantial changes in scope, purpose and content
with consequential changes to its timescale and its essential nature.

Key Dates

May 2002 Yvette Cooper commissions a formal internal review on self-sufficiency
between about 1973 and 1985. She is concerned that the advice she has been given
by officials, and that given to previous ministers, may not be right.

September 2002 Peter Burgin commences work on the review.
24 December 2002 Peter Burgin emails his draft report to Charles Lister.

June 2003 Richard Gutowski becomes the civil servant principally responsible for blood
policy succeeding Charles Lister.

7 June 2004 Dianthus Medical Ltd signs a contract with the Department of Health to
undertake work on the report, essentially to add a summary and references.

4 August 2004 Dianthus sends an amended version of report to Richard Gutowski.

8 October 2004 Dianthus sends a further version of the report to Richard Gutowski.

20 July 2005 Near-final version of the Self-Sufficiency Report.

27 February 2006 Self-Sufficiency Report is published.

People

Peter Burgin conducted the initial document review in 2002

William Connon head of blood policy, Department of Health (2004 - 2008)

Yvette Cooper Parliamentary Under-Secretary of State for Public Health (1999 - 2002)
Richard Gutowski head of blood policy, Department of Health (2003 - 2004)

Dr Adam Jacobs owner, Dianthus Medical Ltd

Charles Lister head of blood policy, Department of Health (1998 - 2003)

Dr Shanida Nataraja junior medical writer, Dianthus Medical Ltd

Dr Hugh Nicholas senior medical officer in the Health Protection Division,
Department of Health
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In early 2002 there was an increasing call from people with bleeding disorders and people
who had received transfusions who had suffered infection with Hepatitis C for recognition
that they deserved compensation or at least an inquiry, and an increasing strength of feeling
that the Government had not responded properly to their cases.

It is probable that a number of background events contributed to this.

First, in March 2001 the High Court ruled in favour of compensating a cohort of people
who had suffered Hepatitis C infection, on the grounds that they had been supplied with a
defective product (blood or blood products). A number of findings critical of decision-making
about testing for Hepatitis C, or non-A non-B Hepatitis (“NANBH”) as it had been known,
were made in the course of the judgment.3¢”

Second, in 2002 in Ireland the Irish Haemophilia Society reached an agreement with the
Irish Government that members infected with HIV should be compensated for suffering from
HIV, and bereaved family members of people infected with HIV and Hepatitis C through
blood products should become eligible to claim for the awards that would have been due to
the deceased.3¢®

Third, there was concern about the absence of documents relating to decision-making on
self-sufficiency during the mid 1970s and early 1980s, which had come to light. Lord David
Owen in particular was publicly complaining that his files had been “pulped”. In the autumn
of 2001 Louella Holdcroft had written an article in The Journal (Newcastle) headed “Owen’s
outrage at Failure over Blood”.*®® Lord Owen was concerned that officials failed to honour
his pledge to Parliament that the UK would achieve self-sufficiency in blood products.

Fourth, the Health and Community Care Committee of the Scottish Parliament published a
report in which it recommended that the Scottish Executive establish a mechanism to provide
financial and other appropriate practical support to those who had suffered Hepatitis C from
receiving blood or blood products from the NHS.*”° An expert group had been established
under a Court of Session Judge, Lord Donald Ross, to look at the pros and cons of a system
of financial and other support.3”

National media became interested. BBC Radio 4, in its programme The World Tonight on
3 April 2002, reported on Lord Owen’s concerns about Hepatitis C infection.®”? This was

367 A and Others v National Blood Authority Judgment 26 March 2001 PRSE0003333

368 Minister Martin welcomes agreement with the Irish Haemophilia Society 11 April 2002
DHSC0041379_019, Written Statement of Brian O’Mahony paras 51-61 WITN7418001

369 The Journal Owen’s outrage at Failure over Blood 2 August 2001 ARCH0001895
370 Health and Community Care Committee Report on Hepatitis C 2001 p26 MACKO0001929 001

371 The announcement of an expert group was made in December 2001, with the expert group under Lord
Ross being established in March 2002. Scottish Executive News Release Executive to look at future
health compensation system 11 December 2001 SBTS0000358_040, Parliamentary Question by Lord
Morris 2 September 2003 p19 DHSC0006217_027

372 Radio Four The World Tonight Transcript 3 April 2002 DHSC0041379 024
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followed closely by You and Yours on 30 April 2002 which highlighted the response in Ireland
to people with haemophilia suffering from Hepatitis C infection.3”3

Haemophilia Action UK and the Manor House Group were two self-organised groups which
actively highlighted some of the issues. On behalf of Haemophilia Action UK, Carol Grayson
wrote a letter to the Department of Health on 22 February 2002. Lord Alf Morris, well known
for his campaigning stance on behalf of people with disabilities, and president at the time
of the Haemophilia Society, forwarded her letter separately to the Minister for reply. Before
there was a response to it, Yvette Cooper, Parliamentary Under-Secretary of State for Public
Health (including blood policy), met the All-Party Parliamentary Group on Haemophilia.®"*
Her Private Office asked a civil servant (Jill Taylor) for advice about the response Yvette
Cooper should give to the letter.3” Jill Taylor referred in her submission to documents which
Carol Grayson had mentioned in her letter, and said that:

“We have concerns that Ms Grayson has evidently obtained Government
documents from the 1970s/1980s and is basing some of her arguments on
information gleaned from these papers ... given pressures on time and resources,
we have not looked in detail at the decisions made during that period, an exercise
requiring several weeks of work. We have therefore not responded to the some
[sic] of the detailed questions in Ms Grayson'’s letter which are partly based on
those documents. We recognise that this is not a sustainable position and will
provide further advice on handling shortly.”37®

The submission has written onto it in manuscript, in response to those words: “Yes, it is
unsustainable. Are they going to look into this or not. Seems they have to. And where are
the Owen documents.”""

Accordingly, Charles Lister, head of blood policy in the Department of Health, understood he
should look into it, and sought the funds to employ an official for a short period to undertake
a detailed review of the surviving papers between “roughly, 1973 and 1985” and put together
a chronology of events.?"®

373 Asense of the content is given in three examples of correspondence from Carol Grayson: Email from
Carol Grayson to Lord Owen 30 April 2002 HSOC0010778_006, Email from Carol Grayson to Lord
Owen 30 April 2002 HSOC0010778_007 and Letter from Carol Grayson to Yvette Cooper 30 April
2002 HSOC0010778_008

374 It was known by the end of April that Haemophilia Action UK and the Manor House Group planned a
demonstration, together with the Haemophilia Society, for May 2002, echoing one the previous year.
Email from Charles Lister to Rachel Clinton 25 April 2002 DHSC0041379_020

375 Jill Taylor was a senior executive officer in the blood policy team led by Charles Lister. Written
Statement of Zubeda Seedat para 9 WITN4912001

376 Memo from Jill Taylor to Sarah Whewell 22 March 2002 p3 DHSC0042461_064

377 The comment was from Yvette Cooper. Memo from Jill Taylor to Sarah Whewell 22 March 2002 p3
DHSC0042461_064, Written Statement of Yvette Cooper para 2.48 WITN7187001

378 “Surviving” because it was well recognised by now that a number of papers, believed to include
submissions to the Ministers at the time, had gone missing. Memo from Charles Lister to
Parliamentary Under-Secretary of State for Public Health 8 May 2002 p2 DHSC0041379_025
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There is much of interest in his advice. First, he noted that without a chronology “it will be
difficult to answer any detailed accusations levelled against the Department by Lord Owen
and others.”®” He thought it would take at least two to three months, adding:

“We have considered whether it would be better to hold the meeting with Lord
Owen before or after we have completed our chronology. On balance we think
an earlier meeting has several advantages — we would be taking the initiative
immediately after the You and Yours programme (broadcast 30 April) by
contacting Lord Owen & Lord Morris with a desire to be helpful and open on
the self sufficiency issue and hopefully reduce the chances of further comment
from them suggesting that the Department has something to hide. Leaving a
meeting until we have all the facts at our disposal would only perpetuate the
current situation which places us too much on the defensive.” 3%

In the same vein he recommended that the Minister should meet Michael Connarty MP
and the Haemophilia Society about a scheme for recompense for people with haemophilia
with Hepatitis C: “for presentational reasons, we would recommend that you meet them.
There are advantages in showing a willingness to listen”.*®' As to meeting the Manor House
Group and Haemophilia Action UK “Any future meetings will have to involve all haemophilia
representative groups together and it is for them to sort out how they do this. This will not go
down well but, presentationally, is a perfectly reasonable position to take.”®

Finally, Michael Connarty had requested papers from Frank Dobson’s review of the question
of compensation.?® Charles Lister's memo comments that he made this request:

“under the assumption that a detailed analysis would have been undertaken by
the Department. The papers show this not to have been the case. The debate
was focussed around concerns that such a scheme would open the flood gates
to further claims. If papers are released they will show that Frank Dobson was

379 He was relaying advice from the Department of Health’s Investigation and Inquiries Unit. Janet Walden
who headed the unit had advised “/ think it is important that you locate whatever papers are now in
existence and ask someone fairly senior and experienced to put together a chronology of events and
key background papers. Without that it will be difficult to answer any accusations levelled against
the Department by Lord Owen and others.” Memo from Janet Walden to Charles Lister 17 April 2022
DHSC0041379_023, Memo from Charles Lister to Parliamentary Under-Secretary of State for Public
Health 8 May 2002 p2 DHSC0041379_025

380 Memo from Charles Lister to Parliamentary Under-Secretary of State for Public Health 8 May 2002 p2
DHSC0041379_025

381 Emphasis added. “Given that ministers have made clear repeatedly that there will be no financial
settlement for these patients, there is nothing to be gained by such a meeting.” Memo from Charles
Lister to Parliamentary Under-Secretary of State for Public Health 8 May 2002 p2 DHSC0041379_025

382 Charles Lister said a meeting with Manor House Group was going ahead only because it had been
requested by an MP. Memo from Charles Lister to Parliamentary Under-Secretary of State for Public
Health 8 May 2002 p2 DHSC0041379_025

383 Frank Dobson had been Secretary of State for Health between May 1997 and October
1999. His review of the compensation question is considered in the chapter on Government
Response to Hepatitis C Infections. Margaret Jay was Minister of State for Health between May
1997 and July 1998.
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minded to support a scheme limited to haemophiliacs with Hepatitis C but was
persuaded from this by officials and Margaret Jay.” 3

The next day, Yvette Cooper decided that a formal internal review should be undertaken on
self-sufficiency between about 1973 and 1985,%° because the Department “did not have
a clear account of decisions that had been taken in the 1970s and 1980s, and therefore
I could not be confident in the advice | was being given to answer campaigners’ serious
questions, nor could | be confident that previous official advice or subsequent Ministerial
decisions on this issue were right as a result.”*¢ She also expected the review to address
the issues of the destruction of departmental papers and Lord Owen’s Ministerial papers.®®’
It was expected that the work would take at least four to five months.3%

An internal advert was placed and Peter Burgin, senior executive officer at the Department
of Health, was appointed to the role.*®° He started work on the report in September 2002,
working out of a departmental building in Leeds, receiving boxes of documents to review
from Charles Lister’s team in London.** He also recalls interviewing Dr Terry Snape, Blood

384 The submission went on to suggest that Yvette Cooper might “wish to consider writing to Michael
Connarty explaining that the decision was taken after a discussion on the principles and wider
implications of offering a scheme rather than on the basis of a detailed analysis of costings etc.” By
way of comment, this is perhaps best described as “defensive” rather than open. Memo from Charles
Lister to Parliamentary Under-Secretary of State for Public Health 8 May 2002 p3 DHSC0041379_025

385 Memo from Robert Finch to Parliamentary Under-Secretary of State for Public Health 27 June 2002 p2
DHSC0041305_030

386 Written Statement of Yvette Cooper para 3.22 WITN7187001

387 Written Statement of Yvette Cooper para 3.24, para 2.64 WITN7187001, Minutes of NHS London/
Manor House Group/Haemophilia Action UK/MP meeting 15 May 2002 p3 HSOC0010634_093

388 Memo from Robert Finch to Parliamentary Under-Secretary of State for Public Health 27 June 2002
p2 DHSCO0041305_030. Yvette Cooper says in her written statement that in the light of her experience
with CJD and vaccines, where she had become aware that previous advice to ministers had not been
reliable, she had asked for reviews and this had led to very quick responses. She sought this review
in the light of this experience, and it seems clear she expected a relatively quick response. Written
Statement of Yvette Cooper para 3.22 WITN7187001. The answer to a Parliamentary Question in
October 2002 anticipated the completion of the review in the new year. Parliamentary Question and
Written Answer 23 October 2002 p1 DHSC0041332_038. In November 2002, Hazel Blears (now the
Minister) was “keen to see a detailed report as soon as possible.” Minutes of Department of Health
Blood Stocktake meeting 7 November 2002 p1 DHSC0042275_153

389 Email from Peter Burgin to Zubeda Seedat 16 March 2005 WITN7485002. In Peter Burgin’s statement
he describes how the role involved a three-month temporary promotion to Grade 7. Written Statement
of Peter Burgin para 1.2 WITN7485001. Richard Gutowski (who was not involved in his appointment)
appears to question the wisdom of appointing someone “who | now understand was a DH official
(on temporary promotion to Grade 7) with no prior involvement in blood policy”. Written Statement of
Richard Gutowski para 1.11 WITN5292109. However, the ambition which Yvette Cooper had for the
work was significant: it was not only to draw up a chronology but to enable her to understand whether
previous official advice and ministerial decisions based on it had been right. In short, if it had been
prepared by an official who had already been involved in blood policy, she might have expected simply
a reiteration of the previous and existing “lines”, and it was these she wished to test. Notwithstanding
this point, given that her purpose, as described to the Inquiry, was to have “a thorough review that
uncovered new questions, that investigated the campaigners[’] concerns and exposed any further
problems so that we could then consider what the next appropriate steps might be.” Written Statement
of Yvette Cooper para 3.22 WITN7187001). A more senior civil servant would have been better suited
for the task. At the least, it would have given less scope for the extensive editing of Peter Burgin’s
work such as took place after 2002.

390 Written Statement of Peter Burgin para 3.1 WITN7485001
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Products Laboratory (“BPL”); Dr Mark Winter, consultant haematologist; Dr Frank Hill,
consultant haematologist; and Chris Hodgson, chair of the Haemophilia Society.3

In the event, the work was completed so far as Peter Burgin was concerned within four
months. He emailed his report to Charles Lister on 24 December 2002.3%

Principal issues arising

The decision to conduct an internal review had been taken in May 2002. By the time Peter
Burgin began his work, Hazel Blears had taken over as Parliamentary Under-Secretary of
State for Public Health from Yvette Cooper. The material parts of the job for which he was
recruited were set out in the job description. The key responsibilities were to:

‘(i) Review documents held by the Department and other bodies for the period
1971 to 1985,%% identify key documents and produce a chronology of events.
Interviews with officials, clinicians and others active in this area at the time
may be necessary to build up a full picture.

(ii) Produce an analysis of the key issues, including:

— the development of policy on UK self sufficiency in blood, the factors that
influenced it and the reasons why it was never achieved;,

— the ability of NHS blood products fractionators to produce the volumes of
product required;

— the evolving understanding of the viral risks associated with pooled
blood products, both domestically produced and imported, and how this
influenced policy;

— the extent to which patients were informed of these risks;

— the developing technologies to enable viral inactivation of blood products
and the timing of their introduction in the UK.

(iii) Summarise these findings in a report for Ministers.” 3%

Although what gave rise to the report was infection with Hepatitis C an initial paragraph
in the job description said “Almost all haemophilia patients treated with blood products in
the 1970s and early 1980s were infected with hepatitis C, many with HIV. Lord Owen, a
Health Minister in the 1970s, has suggested that this might have been avoided had the UK
achieved self sufficiency in blood products, a policy he initiated in 1975.73%

391 Dr Snape prepared various documents for Peter Burgin prior to his visit. Memo from Dr Snape to
Charles Lister 28 August 2001 WITN3431005

392 Email from Peter Burgin to Dr Lister p2 WITN4505402, England and Wales Self-Sufficiency in Blood
Products: A Chronology 1973-85 WITN7485005

393 Note that the time period had been extended to 1971. No reason is known.
394 Email from Peter Burgin to Zubeda Seedat 16 March 2005 p2 WITN7485002
395 Email from Peter Burgin to Zubeda Seedat 16 March 2005 p1 WITN7485002
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After Peter Burgin had completed his work the task he had performed was described in
slightly different terms (by Charles Lister) as being to address a number of issues chiefly:

“- how the Department implemented the policy of UK self sufficiency in blood
products begun in 1973 (Lord Owen has said publicly that officials did not carry
out his wishes);

- to chart the developing understanding of the seriousness of non A/non B
hepatitis (later identified as hepatitis C);

- to examine the extent to which problems at BPL delayed the achievement of
self sufficiency;

- whether the achievement of self sufficiency would have led to fewer cases of
hepatitis C in haemophilia patients.

It was not set up to address Lord Owen'’s allegation, dating from the late 80s, that
the papers from his period as a Minister had been ‘pulped’.

Unfortunately, none of the key submissions to Ministers about self sufficiency from
the 70s/early 80s appear to have survived. Our search of relevant surviving files
from the time failed to find any ... the fact that we can no longer find any of these
documents — so can’t say what Ministers did or didn’t know about the state of
play on self sufficiency — just plays into the hands of the conspiracy theorists.” 3%

Accordingly, the focus was on Hepatitis C and it did not (despite Yvette Cooper’s
understanding as the Minister commissioning the work)**” seek to deal with the destruction
of Lord Owen’s papers.

The first concern, therefore, is the different emphases in scope of the Minister and the lead
official involved in commissioning the report.

There were very substantial differences between the project as envisaged initially and as
eventually delivered to the public:

(@) Whereas Peter Burgin considered the period from 1973-1985,%® the report as
eventually produced had a very substantial change in perspective — from 1973 to
1991. Instead of 12 years being in scope, there were eventually 18.3%° There is no
documented reason for this change, though the evidence set out below suggests
that the idea that there might be an extension might have come from a medical
researcher engaged to reference Peter Burgin’s draft.4%

396 Email from Charles Lister to Zubeda Seedat 10 June 2003 p1 DHSC0020720_081

397 Written Statement of Yvette Cooper para 3.24 WITN7187001

398 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 WITN7485005
399 Half as much again.

400 Her suggestion might owe something to discussions with Richard Gutowski who in the March before
Dianthus were contracted had told his boss that it would be helpful to have a subsidiary report on
when HCV was first identified, and what decisions were taken at the time and for what reasons. Email
from Richard Gutowski to Gerard Hetherington 1 March 2004 p2 DHSC6259005. He is likely to have
planted the seeds of the idea.
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It was intended to be an internal review, though perhaps a summary to the public
might have been envisaged (if this had not been the case initially, it became so
when Hazel Blears said words to that effect in a parliamentary reply, which had
been inspired by concern that documentation about Lord Owen’s initiative on self-
sufficiency had gone missing).*' It moved, instead, to a document designed for
publication to the public, which no longer concentrated on seeing if it could fill in the
gaps left by missing documentation so that ministers could take informed decisions
and more faithfully relay the facts to the public.

It moved from a document essentially concerned with the facts in relation to self-
sufficiency (a factual account of what documents said) to become one which was
argumentative (expressing opinions about the quality of what had happened). This
should not of course be overstated: it may rightly be said that when recounting the
facts which deserve to be recounted they will first have to be selected, and that
both what is selected and what emphasis is given to facts within that selection will
inevitably depend to an extent upon the viewpoint and opinion of people recounting
the facts that seem important to them. Much may depend upon the perspective
of the author as to what facts are seen as such. However, in the case of the Self-
Sufficiency Report the changes in the document as eventually produced go well
beyond a question of there simply being a change of author and with that a change
of perspective.

There were very significant changes in the content of the document. As published,
it presented a different picture in many respects to the initial document. None of
those who might be thought responsible for producing the document accept that
this was the result of their input. All seek to say that the Self-Sufficiency Report, as it
became in each of four differing editions after the first, was in essence the same as
the report initially had been, with no change to the substance of what was reported.
This was not the case.*®

There was a very considerable delay in finalising the report. It had been commissioned
in May 2002, work started in September 2002 and it was substantially completed
by Peter Burgin when he handed over a draft on Christmas Eve 2002.4% Ministers
(Yvette Cooper, Hazel Blears, Melanie Johnson, Lord Norman Warner) pressed for
it to be completed.** Yet the Self-Sufficiency Report, as finally completed, was not
published until 27 February 2006.4%

401
402
403
404

405

Self-Sufficiency Report

Parliamentary Question and Written Answer 23 October 2002 p1 DHSC0041332_038
The reasons for saying this follow later in this section.
England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 WITN7485005

Memo from Jill Taylor to Sarah Whewell 22 March 2002 p3 DHSC0042461_064, Minutes of
Department of Health Blood Stocktake meeting 7 November 2002 p1 DHSC0042275_153, Email from
Richard Gutowski to Gerard Hetherington 6 May 2004 p2 DHSC5336358, Letter from Lord Warner to
Lord Morris 7 March 2005 HSOC0001762. Lord Warner was Parliamentary Under-Secretary of State
for Health in the Lords 2003-2005 and Minister of State for Health (NHS Reform) in the Lords in 2006.

Self-Sufficiency in Blood Products in England and Wales: A Chronology 1973-91 2006 DHSC0200111
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Why was there such a delay when a report was (according to those involved in its
production) complete in essence by Christmas Eve 2002, and required only some finessing
and referencing for it to be suitable for publication?4%

Charles Lister was succeeded in post as the civil servant principally responsible for blood
policy by Richard Gutowski in June 2003.4°" During his time in post, the work on the report
became much more substantial than had been envisaged by Charles Lister. It was no longer
simply a matter of tidying up the referencing and clarifying parts of the text. Many parts of the
substance of the report were changed. Peter Burgin gave evidence to the Inquiry that the
draft he submitted was substantially rewritten before the final report was published. As he
demonstrates in his written statement, the changes go well beyond merely clarifying the text
and fundamentally change the meaning, content and substance of the conclusions which
were reached.*® Some indication of this is given by the fact that Peter Burgin’s conclusion
would sit neatly on one page of A4; as published, the conclusions (in a smaller point size)
occupied three pages.*®

The process by which the Self-Sufficiency Report was
produced

Both Charles Lister, and in turn Richard Gutowski, worked under strong pressures. Having
received the draft report on Christmas Eve 2002 Charles Lister had done nothing with it
before he departed his post in May 2003. He regrets that he “simply had not been able
to take the drafting forward [between those dates] ... | can offer no justification for the
delay, save that the Inquiry will be well aware ... of the massive pressures on my team.”*°
Despite officials being aware of the need for the report to be published, ministers pressing
for progress and campaigners persistently asking for answers about when it would be

406 See below.
407 Written Statement of Richard Gutowski para 9 WITN5292001
408 Written Statement of Peter Burgin paras 3.25-3.26 WITN7485001

409 Self-Sufficiency in Blood Products in England and Wales: A Chronology 1973-91 2006 pp32-34
DHSC0200111, to be compared with England and Wales Self-Sufficiency in Blood Products: A
Chronology 1973-85 pp19-20 WITN7485005

410 Written Statement of Charles Lister para 4.76, para 4.85 WITN4505389
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published, nothing happened.*' Richard Gutowski explained that “speaking for ‘my half’ of
2003, this reflected | am afraid, the very great pressures that my team were under.”*?

Charles Lister had plainly envisaged making the report as drafted by Peter Burgin
more widely available but in his handover notes said he thought it needed an executive
summary, and references to the documents quoted and to back up statements which
otherwise would remain unsubstantiated; and that they might wish to consider sending (with
ministers’ agreement) a final draft to some of the people consulted for comments on the
factual accuracy.*®

Counsel to the Inquiry asked Richard Gutowski when he gave oral evidence: “Is it fair, then,
that, as at June 2003, there was only minor work on referencing that was required on this
report?” to which the answer was: “On the basis of this note from Charles, yes.”*'*

Despite the work being minor, by March 2004 nothing had happened about finalising the
referencing. Richard Gutowski considered that due to the pressures he was under external
consultants were required to finalise the report*'® and a contract with Dianthus Medical Ltd
(“Dianthus”) was signed on 7 June 2004.4'® The scope and nature of their work is discussed
below. Much of the actual work in producing it was delegated to Dr Shanida Nataraja, a
junior medical writer in her first job since completing her PhD.*#'"

Dr Adam Jacobs, the owner of Dianthus, sent their final version of the report to Richard
Gutowski in October 2004.48

411  See for example Letter from Melanie Johnson to Peter Mossman 28 August 2003 PMOS0000153,
Letter from John Hutton to Lord Owen DHSC0003606_078 and Memo from Richard Gutowski to Tony
Sampson 15 December 2003 LDOWO0000350. An example is from November 2003 when Melanie
Johnson was the Parliamentary Under-Secretary of State for Public Health. Jill Taylor in Richard
Gutowski’s team wrote to the Private Office to say that a letter to Lord Owen about his papers had
gone to John Hutton for signature. He had refused to sign, seeking a full explanation of Lord Owen’s
accusation. Jill Taylor's memo continued “We could go back to him and explain that Lord Owen'’s [sic]
alleges that his papers, when he was Health Minister, were ‘pulped’ and provide him with a copy of
the meeting note between Connarty, Morris (Owen failed to attend) and Hazel Blears in July 2002
(attached) where the matter was discussed, however all of this highlights the issue that the ‘Burgin’
report has not been published and he may well raise this with PS(PH).

We would be grateful for a steer on this please, are we to hold the line as given in the rejected letter
and provide John Hutton with all the background information or do you think PS(PH) will want to take
any action on the report?” Email from Jill Taylor to Robert Finch 5 November 2003 p2 DHSC6549832.
Embarrassment over the non-publication of the Self-Sufficiency Report is clear — but an inference is
that the civil servants were not keen to move ahead with it quickly.

412  Written Statement of Richard Gutowski para 4.45 WITN5292016. See also Richard Gutowski
Transcript 10 June 2022 pp119-120 INQY 1000214

413 Email from Charles Lister to Zubeda Seedat 10 June 2003 p1 DHSC0020720_081
414 Richard Gutowski Transcript 10 June 2022 p112 INQY 1000214

415 He emailed his boss to this effect: Email from Richard Gutowski to Gerard Hetherington 1 March 2004
DHSC6259005, Written Statement of Richard Gutowski para 1.15 WITN5292109

416 Agreement between the Department of Health and Dianthus Medical Limited 7 June
2004 WITN5292057

417 Written Statement of Dr Shanida Nataraja paras 1, 2 and 5(a) WITN7663001. Although she had
impressive academic qualifications, it is surprising that it should have been thought that letting a
minister know whether the facts her predecessors had stated were accurate or not, and why, should
be assigned to a person with such limited experience and seniority.

418 England and Wales Self-Sufficiency in Blood Products: A Chronology from 1973-1991 8 October
2004 WITN5292116. They had produced a first version in August 2004 (misdated on the front cover).
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No further progress was made with any speed by officials despite being asked in January
2005 to complete the report “as quickly as possible.”*'® Nevertheless, on 7 March 2005
Lord Warner reported to Lord Morris that “officials have not yet been able to progress this
review to completion” and said that he had “asked officials to complete the report as soon
as possible.”? This followed letters between Lord Owen and Lord Morris about the (lack
of) progress with the Parliamentary Ombudsman.*?' A further version was produced by July
2005, with there being only one insubstantial change after that before eventual publication.*?

In his written statement Richard Gutowski says:

“Viewed against an objective standard, | entirely accept that work on the internal
review took far too long and we made inadequate progress when | was Head of
Blood Policy. The Inquiry may well conclude that — again judge [sic] by objective
standards — it did not get the priority it deserved. | would not seek to argue against
that. What | do wish to convey however, is that my team worked exceptionally
hard and were under huge pressures.”**

The slow progress was caused by “our sheer workload.”#*

When William Connon became head of blood policy in December 20044% it seems he had
little awareness initially that an internal review was ongoing. When seeking to respond to
correspondence from Carol Grayson, a campaigner, he asked Zubeda Seedat to “see if you
can identify which report the person is referring to.”*?* However, on 11 April 2005 he was
able to tell Sir Nigel Crisp, who was about to meet with Lord Patrick Jenkin, that “The report
is now complete and a submission is in preparation for PS(PH) on handling and making
the results of the analysis of the papers public.”*?*" The version, said to be final,*?® was sent
to Peter Burgin on 12 May 2005. He reviewed it, though briefly, and made some minor
suggestions on both the report and the draft submission.?® He had had no contact with

Email from Dr Nataraja to Richard Gutowski 4 August 2004 WITN5292112, England and Wales Self-
Sufficiency in Blood Products: A Chronology 1973-91 (Draft) 22 February 2023 WITN5292113

419 Background note on the review of internal papers 1973-85 27 January 2005 p2 DHSC0038551_022

420 Letter from Lord Warner to Lord Morris 7 March 2005 HSOC0001762. Another minister who was
pressing for the report to be produced.

421 Letter from Lord Owen to Lord Morris 25 January 2005 LDOWO0000146, Letter from Lord Morris to
Lord Owen 1 February 2005 LDOWO0000145

422 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-91 20 July 2005
DHSC0200084 002, Self-Sufficiency in Blood Products in England and Wales: A Chronology 1973-91
2006 DHSC0200111

423 Written Statement of Richard Gutowski para 4.54 WITN5292016
424  Written Statement of Richard Gutowski para 4.56 WITN5292016
425 William Connon Rule 9 Requests: Chronology of Documents 31 August 2022 para 1.1 WITN6887001

426 Zubeda Seedat was a higher executive officer in his team. Email from William Connon to Zubeda
Seedat 3 February 2005 p1 DHSC0006164 024, Written Statement of Zubeda Seedat para
5.6 WITN4912001

427 Submission from William Connon to Sir Nigel Crisp 11 April 2005 p13 WITN3996010
428 The version of 8 October 2004.

429 Email chain between Zubeda Seedat and Peter Burgin 12 May 2005 DHSC5368830, Draft Memo
from William Connon to Parliamentary Under-Secretary of State for Public Health May 2005
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anyone about his report since submitting it in 2002: indeed, he then remained unaware that
the report had been published until 2018.4%°

On 16 May 2005, William Connon circulated the draft Self-Sufficiency Report to officials in
the Scottish Government explaining that “Due to other work pressures we have been unable
to complete work on the report before now.”*' He prepared a submission for the Minister
on 20 July 2005.4%2 The timing was now marked as “Urgent.” This appears to be because
there had been numerous requests for the release of papers dating back to the 1970s, and
parliamentary questions and correspondence about when the outcome of the review would
be finalised. Nonetheless, publication of the Self-Sufficiency Report was further delayed.
Zubeda Seedat told the Private Secretary to the Parliamentary Under-Secretary of State
for Public Health on 3 February 2006 that the report would be published on 16 February
2006.4* On 6 February, however, she then updated the Minister that the publication had
now been moved back to 27 February 2006.43*

Just before publication a submission was put up to Caroline Flint, Parliamentary Under-
Secretary of State for Public Health, so that media handling around the publication of the
report could be agreed. The submission noted: “There may also be accusations that the
report took so long to be published. The reason for this was having to check for accuracy
of the report which took a significant amount of time. In 2004, officials commissioned
independent consultants to analyse the papers and finalise the report. We have also
consulted with colleagues in the devolved administrations, BPL, National Blood Service
and some clinicians for factual accuracy.”**® It is clear from the chronology above that none
of those reasons actually explains the delays and that the Minister was not therefore being
given an accurate or transparent explanation.

The Self-Sufficiency Report was finally published on 27 February 2006.4%¢

Charles Lister offered no justification for his part in the delay, which was the period between
24 December 2002 and his departure five months later in May 2003, beyond the massive
pressures on his team. From mid 2003 until December 2004 Richard Gutowski was
responsible. He, too, referenced the pressures his team was under. However, it took almost
nine months for him to decide that a sensible way of dealing with those pressures building
over a report which was a priority for many, when he had inadequate resources within his
team, was to involve external consultants.

DHSC5367051, England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-91 (Draft)
8 October 2004 WITN7485007

430 Written Statement of Peter Burgin para 4.1 WITN7485001
431 Email from William Connon to Caroline Lewis and others 16 May 2005 pp4-5 WITN4912043

432 Memo from William Connon to Parliamentary Under-Secretary of State for Public Health 20 July 2005
DHSC0006259 020

433 Email from Zubeda Seedat to Jacky Buchan 3 February 2006 p4 DHSC0200104
434 Background Note from Zubeda Seedat 6 February 2006 DHSC0041198_138

435 Memo from Sophie Coppel to Caroline Flint 23 February 2006 p2 DHSC0200112. Caroline Flint was
Parliamentary Under-Secretary for Public Health from May 2005 to May 2006 and then Minister of
State for Public Health May 2006 to June 2007.

436 Self-Sufficiency in Blood Products in England and Wales: A Chronology 1973-91 2006 DHSC0200111

Self-Sufficiency Report 73



Infected Blood Inquiry | The Report

Commentary

That delay is inexcusable, and although Richard Gutowski says with some force that he,
too, was subject to very great pressure it should not have taken much time for him to take a
decision to involve external consultants.

More particularly, too, Richard Gutowski had before him the handover memo from Charles
Lister which told him that what needed to be done was to provide an executive summary,
and to reference the statements in the report. That is a task which can be time consuming
but, if it had been handed to external consultants, and if that was all that was involved,
should have been capable of being done by the end of 2003 or start of 2004. Instead, it took
two years longer.

The work which Peter Burgin did would indeed have required referencing, and would have
benefited from (though did not need) an executive summary at the start. However, as Peter
Burgin wrote it, it is a reasonable account of the facts he would have gleaned from the
documents available to him. Objectively viewed, the content of his report did not require
much, if indeed any, time to be spent adjusting it.

Finally, William Connon became the head of blood policy in succession to Richard Gutowski.
The report went through a further revision whilst William Connon had responsibility for its
progress. It is difficult to see any justification for this further delay, though he too may have
been under serious work pressures. At that stage, it might be thought that, after he had
reviewed the document to check it appeared fit for publication, it would simply take an
instruction to a junior civil servant to arrange for publication, and the draft then in existence
could have been produced.

Content of the original draft — broad overview as at Christmas
Eve, 2002

Parts of Peter Burgin’s original draft would have been uncomfortable reading for a
Department which considered that little was known of NANBH until the mid 1980s, and that
it was essentially regarded as benign. Thus his report said, as part of its factual account:

(@) “the risk of viral infection was greater with factor concentrates than with other
plasma derivatives — for example immunoglobulin preparations — and for albumin
preparations, where any viruses were inactivated by pasteurisation.”*’

(b) that there was documentary evidence that NANBH, later known as Hepatitis C, had
been identified in August 1974 by DrAlfred Prince and others. In 1975, Dr John Craske
and others linked an outbreak of hepatitis, some of which was NANBH, to injections
of commercial Factor 8 concentrate; in 1975 Professor Arie Zuckerman had warned
that hepatitis ranged from very mild to a disabling illness, and in some cases
progressed to chronic liver damage and cirrhosis. By 1980 there was known from

437 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 p2 WITN7485005
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a Public Health Laboratory Service study in the UK to be a high risk of patients
contracting the virus from the use of Factor 8 or Factor 9 concentrates. In 1980,
Professor Zuckerman had said that NANBH was associated with continuing liver
damage which was potentially serious, and an internal Department of Health and
Social Security (“DHSS”) memo in September 1980 said that that form of hepatitis
could be rapidly fatal or could lead to progressive liver damage. In 1981, the
British Medical Journal ran an article on post-transfusion hepatitis which said that
NANBH was then thought to be the main cause of chronic liver disease in patients
with haemophilia.*®

Despite documents, therefore, identifying both that factor concentrates were inherently risky,
that NANBH was known of by 1974, and by 1975 commercial concentrates were suspected
of causing an outbreak of infections which included NANBH, the report went on to say that
it was not until 1981 that the Advisory Group on Hepatitis began to consider NANBH.**° The
report recorded that in 1982 studies were published showing NANBH was more serious
than previously thought.**® Scientific papers postulated that liver function abnormalities in
people with haemophilia might be related to treatment with blood products, and these were
largely thought to have arisen in relation to commercial concentrate because the large donor
pools used to produce those products would increase the risk of any viruses present.*
However, Peter Burgin also noted that in most of the reports the illness was stated to be
mild and short lived.*42

He added that it was “likely that clinicians who prescribed clotting factors in the 1970s and
early 1980s would have been aware of the viral risks attached to the use of Factor VIII."**3

He noted too that it was “reasonable to suppose that the Government would have known of
the risks of contracting hepatitis from blood products”.**

These statements were balanced to an extent by noting, from “a Scottish review in 2000” *+°
that haemophilia centre directors thought that many saw NANBH as a mild non-progressive
condition until the late 1980s, and that there was no real consensus on whether Hepatitis C
led progressively to serious liver damage, cirrhosis and cancer; that Dr John Barbara had
said in the course of litigation against the National Blood Authority** that it was vital to

438 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 pp2-3 WITN7485005.
The text is a summary of the five paragraphs set out there.

439 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 p3 WITN7485005.
In fact this was inaccurate: see the chapter on Role of Government: Response to Risk. The Advisory
Group on Hepatitis did not give any substantive consideration to NANBH during the 1980s.

440 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 p3 WITN7485005
441 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 p5 WITN7485005
442 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 p5 WITN7485005
443 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 p6 WITN7485005
444 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 p19 WITN7485005

445 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 p4 WITN7485005.
A reference to the Scottish Executive Report, examined in the chapter on Scotland.

446 Areference to A and Others v National Blood Authority, decided in 2001. A and Others v National
Blood Authority Judgment 26 March 2001 PRSE0003333
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balance the concept of maximum safety with the need for continuity of blood supply; and he,
Peter Burgin, had deduced that the potential seriousness of the condition would not have
been appreciated until the mid to late 1980s if infections had begun in 1972, because of the
long time it would take for serious liver damage to become apparent.*4

It is clear that there was substantial factual content in what Peter Burgin reported supportive
of an argument, for those who wished to make it, that although risks of infection were known
by clinicians and virologists, and that many of them saw these risks as potentially serious,
little was done to advise patients of this or to protect them from those risks. The documents
reviewed by his report might fuel an argument that commercial concentrates carried with
them greater risks than the concentrates that would have been available to patients in the
UK if self-sufficiency had been achieved. The report supported the view that these risks
arose because of the nature of the populations from which the plasma supplies to make the
products were drawn, but also because of the pool sizes used. On the other hand, it also
noted that the “prevailing view seems to have been that [the] risks were worth taking given
the beneficial impact of clotting factors on the quality of patients’ lives”, and drew attention
to the Haemophilia Society’s support for the continued use of Factor 8.448

AstoAIDS, Peter Burgin reported that evidence emerged in 1983 that people with haemophilia
in the US were contracting AIDS, and it was presumed that it had been transmitted through
the use of blood products such as Factor 8 although the mechanism of infection was not
known. He recorded that the Government nonetheless wrote to the Haemophilia Society
to reassure them of the Government’s commitment to self-sufficiency in blood products,
but said “In considering whether the imports should cease it was necessary to weigh the
possible risks of infection from AIDS against the obvious risks from not having enough
Factor VIII."44°

He noted that self-sufficiency remained the policy throughout.

His review showed that the problems in achieving self-sufficiency were not simply a question
of there being too few donations of blood or plasma. In his section on BPL, he noted that
the existing plant could by 1985 “only process 150 tonnes of plasma per year, yielding
some 40% of the Factor VIII required. It was thus this manufacturing capacity which limited
output at this point, not the ability of regions to supply plasma. Regions at this stage were
already supplying BPL with 250 tonnes of plasma per year. The extra plasma was stockpiled
deep frozen” *>°

447 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 p4 WITN7485005
448 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 p6 WITN7485005
449 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 p9 WITN7485005.

It was incorrect that this evidence emerged in 1983: there were reports of AIDS in people with
haemophilia in July 1982 — see the chapter on Knowledge of the Risks of AIDS.

450 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 p18 WITN7485005.
It should be noted that the DHSS had directly funded BPL, or did so through the Central Blood
Laboratories Authority, whereas regional health authorities funded the supply of plasma to BPL. This
was thus again a potentially uncomfortable conclusion for the Department of Health.
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These particular matters have been set out in some detail, because there is a striking
contrast between them and the messages the Government felt able to relay from the final
version of the report over three years later.

Contrast with ministerial briefing in 2006

By the time the review was to be published in February 2006 the communications unit
of the Department of Health briefed the Parliamentary Under-Secretary of State for
Public Health that:

“The review concludes that:

» Clinicians acted in the best interest of their patients in the light of the
evidence available at the time.

» The more serious consequences of hepatitis C only became apparent in
1989 and the development of reliable tests for its recognition in 1991.

» Atftempts to devise a procedure to make the virus inactive, tests were
developed and introduced as soon as practicable.

» Self sufficiency in blood products would not have prevented haemophiliacs
from being infected with hepatitis C. Even if the UK had been self sufficient,
the prevalence of hepatitis C in the donor population would have been
enough to spread the virus throughout the pool.” %5

These comments would not have represented a fair reading of the material which Peter
Burgin had set out over three years earlier.

When William Connon had presented the final version of the Self-Sufficiency Report to the
Minister the previous July, he had set out these bullet points — it was these which were picked
up by the communications branch — but he added two further points: that an analysis of the
review of the available papers confirmed that there was no alternative treatment that could
have been offered to people with haemophilia at the time, and that “Risk management and
the precautionary principle are key issues for the Health Service today. We are committed to
better communication between clinicians and patients — especially on risk.”**?

As to the developing understanding of the seriousness of NANBH, he told ministers in his
submission that the review concluded that the prevailing medical opinion in the late 1970s
and early 1980s was that NANBH was perceived as a mild and often asymptomatic disease,
and the advantages of treatment with Factor 8 concentrates were perceived to far outweigh
its potential risks, adding that “This view was supported by patients, their clinicians and
the Haemophilia Society” and that “by the time it became apparent that NANBH was more

451 Memo from Sophie Coppel to Caroline Flint 23 February 2006 p2 DHSC0200112

452 Memo from William Connon to Caroline Flint 20 July 2005 p3 DHSC0006259 020. At the head of
his analysis he said “We do not believe that anyone acted wrongly in the light of the facts that were
available to them at the time.” This became the top line in the suggested press release. Memo from
Sophie Coppel to Caroline Flint 23 February 2006 p4 DHSC0200112
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serious than initially thought, all domestic and imported concentrates were already routinely
heat-treated and therefore conferred little risk of infection with NANBH or HIV."453

It may be of significance that in setting out the background to the Self-Sufficiency Report,
William Connon dealt with the commissioning of the work by Yvette Cooper by saying
“Without this [ie the contemporaneous material revealed by the review] it is difficult to answer
any detailed accusations levelled against the Department”.***

The implication of these words — “answering” accusations, rather than “responding” to —
could be read as indicating a defensive frame of mind, seeking material to bolster a defence,
rather than seeking neutrally to see if anticipated accusations were fair; but it is open also to
the explanation that it may just be a turn of phrase used where the intention is to know more
of the facts and answer honestly.

How and when the Self-Sufficiency Report was changed

How did it come about that, as presented to ministers in 2006, the report had a different
thrust to it than it did in its first form?

Richard Gutowski first addressed bringing someone in to finish off the report on 1 March
2004. He sent an email to that effect to Gerard Hetherington, his director. Nothing in that
email suggests he intended any change to the content of the report.*>> He emailed Gerard
Hetherington again on 6 May 2004 saying (in words which suggested there had been a
conversation between them about it) that: “We have a report produced — the Burgin Report
— but it is not in [a] form to be published or conclusions drawn from it. We agreed | should
pursue appointing a medical drafter to redraft the Report in a more robust form.”*%¢

A number of points arise from the language that he used. First, he was looking for a report
which stated conclusions. Peter Burgin had been concerned to establish the facts rather
than reaching an overall judgement on what they meant. Second, it uses the word “redraft’.
That suggests substantial rewording, rather than finessing. Third, it looks for the report to
be produced in “a more robust form.” However, Richard Gutowski rejected the idea that
this word indicated that he had intended to make any alteration to the substantive content
of the report: “Had | thought that there was any prospect of the draft report’s substantive

453 Memo from William Connon to Caroline Flint 20 July 2005 p2 DHSC0006259 020. He had missed the
point that commercial concentrates were not free of hepatitis risk. If there had been self-sufficiency
in Factor 8 concentrates by 1985, then all people with Haemophilia A in England and Wales would
have received hepatitis free product (8Y). Instead, the failure to achieve self-sufficiency meant that
very substantial numbers went on receiving commercial concentrates which continued to infect them
with hepatitis (though he would not have known this from Peter Burgin’s draft, it is right to record here
that this only ended when commercial concentrates across the board managed more effective viral
inactivation probably around the end of the 1980s).

454 Memo from William Connon to Caroline Flint 20 July 2005 p1 DHSC0006259 020. This was another
reference to the initial advice, over three years earlier, from the Department of Health’s Investigation
and Inquiries Unit. Memo from Janet Walden to Charles Lister 17 April 2022 DHSC0041379_023

455 Email from Richard Gutowski to Gerard Hetherington 1 March 2004 DHSC6259005. Gerard
Hetherington was director of health protection. Written Statement of Dr Ailsa Wight 20 June 2022
para 2v WITN4509001

456 Email from Richard Gutowski to Gerard Hetherington 6 May 2004 p2 DHSC5336358
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conclusions changing, | believe this would have been discussed in my email’ was what he
said in evidence.*’

Fourth, he had, however, also expressed the hope in his email that Dr Hugh Nicholas,
the senior medical officer in his division, would have been involved in “assessing whether
the decisions made at the time stand up in the light of the knowledge at the time and the
information available”,**® which suggests a desire to introduce an element of judgement
which was not previously present.

In oral testimony, he said that when he said “redraft’ he meant “actually pull together into
a stronger form for it to be published. Because when we first got the Burgin Report, it
wasn’t in a format that was okay to put out into the public domain. It needed to be pulled
together. | didn’t use the word ‘robust’ there in the sense of trying to strengthen up any of the
conclusions that were -- or to undermine any of the conclusions that were reached ... | think
a better use -- a better word would have been to ‘finalise’ the report rather than ‘redraft’.”**®

The defensive approach of the Department of Health as a whole has already been commented
on in respect of the words William Connon later used in sending his submission to ministers,
and the content of that submission shows a mindset which appears to be selecting points
supportive of a view that nothing untoward had happened in respect of self-sufficiency, or
indeed in respect of the infection of many people by blood and blood products during the
1970s and 1980s.46° The particular wording that Richard Gutowski used is consistent with
that, though his explanation needs to be borne in mind.

Back in 19 September 2003, therefore over nine months after the Department of Health
had received the work which Peter Burgin had done, and some three months after Richard
Gutowski came into a role as head of blood policy, there was an exchange of correspondence
between him and Graham Bickler.*¢" In forwarding a note to Graham Bickler about a call in
Scotland for a public inquiry he commented that “the driving force behind the call’ was a
document held by Haemophilia Action UK which was purported to be a note of a meeting
of haemophilia centre directors, at which the DHSS was present, which took place in 1982.
Richard Gutowski said the note “supposedly records that the existence of non-B and Non-A
hepatitis in the blood supply was known at the time and that it was serious enough to
warrant monitoring.”45?

457 Written Statement of Richard Gutowski 11 May 2022 para 4.48 WITN5292016

458 Email from Richard Gutowski to Gerard Hetherington 6 May 2004 p2 DHSC5336358, Written
Statement of Richard Gutowski 11 May 2022 para 2.164 WITN5292016

459 Richard Gutowski Transcript 10 June 2022 p122 INQY 1000214

460 This approach might seem to be exactly that which Yvette Cooper had been seeking to avoid by
wanting a review of contemporaneous material: her aim was to see if the facts previously stated
to Parliament were correct or not, and the basis for that, so as to ensure that she stated them
accurately after this. It was not preferentially to select material which supported the arguments
already being made.

461 Another civil servant in the Department of Health.

462 Email from Richard Gutowski to Graham Bickler 19 September 2003 p1 DHSC0004294 004
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If he had read what Peter Burgin had to say he would have realised that the existence of
NANBH had been known since 1974 (on Peter Burgin’s research) and that in 1980 the
DHSS itself had described it as a serious disease with serious long-term consequences.*5?
It seems he did not realise this at the time.

He went on to say in his second paragraph “Our position is that it was 1985 when non-hep
A and b came to light and we started to take measures. We have a strong line in that the
virus was unknown, it could not be grown and there was no test available. In addition it has
to be remembered that at the time there was no alternative”. In his third paragraph he added
that although the claims about the document currently arose in Scotland it will “clearly cross
the border so we must get our lines straight. | will put in hand some defensive work once we
have the document.” Although he had not seen the document he also observed that it “could
cause some embarrassment particularly as it now looks as if it will come into the public
domain.”*®* The following exchange took place during his oral evidence to the Inquiry:

“Q: At this point, not having seen the document that was relied on, why do you
say you’d put in place some defensive work?

A: Because | said ‘once we had the document.
Q: Why was there an assumption at this stage that that work would be defensive?

A: Because the information that was coming out from Scotland was that this
document could be an embarrassment, therefore it that proved to be the case
then we would need to do a defensive briefing.

Q: So the defensiveness was about the embarrassment?

A: The defensiveness was about what would be -- what was contained within the
document, just in case it was embarrassing.

Q: Was any thought given at this stage to the fact that the document might
undermine what you understood the position to be and had set out in paragraph 2?

A: Could have been, yes, but without having seen the document, we didn’t know.

Q: I think that’s what I'm trying to explore with you, Mr Gutowski. Without knowing
what was in the document, was there an assumption that it would be defensive?

A: | think we need to put it into context of the fact that a lot of the information that
was being -- at the time was being put into the public domain was highly critical
of what various Government departments had or hadn’t done over the years. And
there was an assumption, therefore, made that whenever such documents were
threatened -- we were threatened with such documents or such documents came
to hand, that we would have to look at it on the basis of providing a defensive
position on it.

Because, otherwise, they wouldn’t be going to the press, if you like, with a
document that was supportive of the line that we were taking. So it was just

463 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 pp2-3 WITN7485005
464 Email from Richard Gutowski to Graham Bickler 19 September 2003 p1 DHSC0004294 004
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a pragmatic Civil Service approach, that you consider putting up a defensive
briefing in case it is needed.

In some cases it is not needed; in other cases it will be needed.” 4%

The email to Graham Bickler, and this exchange, shows that Richard Gutowski thought that
a document showing that in 1982 haemophilia doctors and the DHSS knew of NANBH, and
knew that it might be serious, would potentially be “an embarrassment’ to the Government,
which would require “defensive work”, presumably on the assumption that the line previously
adopted — that it was unknown until 1985, and was thought to be of no great seriousness at
all when it emerged — was to be maintained.

In his first email to Gerard Hetherington he had said in respect of finalising the Self-Sufficiency
Report that “It would also be useful if at the same time someone ie Hugh Nicholas, could
produce a subsiduary [sic] report on the issue of when NonA, NonB and Hepatitis C was
first identified and what decisions were taken at the time and for what reasons. This would
give us an extra degree of confidence in our line that we dealt with Hepatitis C as soon as
we became aware of jt.”4%

It appears from these documents that Richard Gutowski was expressing departmental
views that it was not until 1985 that NANBH “came to light’; that the Department of Health
had confidence that it dealt with Hepatitis C “as soon as we became aware of it’; that the
suggestion that there had been a meeting of haemophilia centre directors in 1982, with
the DHSS in attendance, which had suggested that NANBH was known, and known to be
serious, was something to defend against; and that there was no alternative to the treatment
offered to people with bleeding disorders. He also appears to have thought that the position
of the Department of Health was “strong” because the virus was “unknown” (ie had not yet
been identified, isolated or cloned) and there was no direct test available for it.*¢”

To someone with these views the contents of Peter Burgin’s original draft would be
challenging. Their reaction might well be “defensive”. They may well seek to make
arguments against them.

This does not mean that the changes to the Christmas Eve report were made because
he, or the Department of Health, asked for any changes to be made in the Self-Sufficiency

465 Richard Gutowski Transcript 10 June 2022 pp114-115 INQY 1000214

466 Email from Richard Gutowski to Gerard Hetherington 1 March 2004 p2 DHSC6259005. These words
are stating that the Department of Health (that is the significance of the word “we”) had confidence
that it dealt with Hepatitis C as soon as the Department of Health became aware of it. A further point
arises: the need for, and nature of, a “subsiduary [sic] report’. It seems to be seeking an opinion as
to the position at the relevant times as seen by a civil servant with medical expertise, not necessarily
based on the documents reviewed by Peter Burgin. Was it for internal use (and if so what) alongside
the “main” report or was it to have been published? If it had been, what explanation would have been
given to the public as to the need for two reports rather than one incorporating the other? The answers
to these questions are unclear: but it does show, more clearly, Richard Gutowski’s assumption that his
personal understanding was so correct that medical expertise would support it, and help to convince
others of its correctness.

467 Email from Richard Gutowski to Graham Bickler 19 September 2003 p1 DHSC0004294 004, Email
from Richard Gutowski to Gerard Hetherington 1 March 2004 p2 DHSC6259005
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Report to accord more closely with what may have seemed to be articles of faith. It is
equally consistent with someone who believes they have a fairly firm grasp of what took
place, beginning to grapple with the fact that evidence of what actually took place might
present a different picture, and seeking to explore whether this is indeed an accurate one.*
Challenging long held assumptions is never easy. (Nor, necessarily, should it be. There may
be greater dangers in accepting newly found “facts” too readily, for they may turn out not
to be accurate).

That said, Richard Gutowski had some involvement in the HIV litigation 14 years before
this.*®® Part of the argument between the parties involved hepatitis. It was being suggested
by the plaintiffs in that litigation that there should have been self-sufficiency in part because
it would reduce the risks of hepatitis, and that if it had been achieved, there would have
been very much less infection by other viruses endemic to North America (such as that
which caused AIDS). If what he wrote about a document being “potentially embarrassing”
because it suggested both that the risk of NANBH was known about in 1982 and that the
risk was regarded as of some importance then, it is surprising that he should say that the
Department of Health’s position was that this was not the case until 1985.

As with the words “robust’, “redraft’, “defensive” and “embarrassing”’, this may be symptomatic
of a person who has not had the time (due to pressure of work) to look more carefully at the
documents, and tends to develop fixed views from which it may not be easy to shift; it may
also represent the culture in which he worked. As first read by Richard Gutowski, probably
following his exchange with Graham Bickler, he may well have thought many of the matters
in Peter Burgin’s draft would be of some embarrassment to the Department of Health, and
would instinctively have hoped they had not been there. This is not, however, sufficient
evidence that he caused, intentionally, the original draft by Peter Burgin to be changed so
as to tone down those points critical of the Department of Health which might have been
made from its contents.

That said, the bulk of the changes which occurred did so whilst he was the person responsible
for blood policy. In that sense he had some responsibility for those changes, but | should
make it clear that | cannot conclude on a fair view of all the evidence that he personally
sought to change the terms of the Self-Sufficiency Report and has hidden that from the
Inquiry. It would not be, in my view, a proper conclusion to draw.

468 If Dr Nicholas had told him that the facts were different to those he supposed, he would presumably
have had to deal with it — so commissioning further views would have helped. Though Dr Nicholas’
involvement was limited by the time he had to spend on the report (it was taken up with the Hepatitis C
strategy and the Skipton application form: Email from Richard Gutowski to Gerard Hetherington 6 May
2004 p2 DHSC5336358) it was he who pointed out some problems with the external medical writer’s
first effort produced in August 2004, leading to the October revision (see the text below).

469 Written Statement of Richard Gutowski 10 May 2022 para 8.5 WITN5292001, Richard Gutowski
Transcript 10 June 2022 pp3-17 INQY 1000214
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Involvement of Dianthus

Dianthus was a medical writing consultancy owned by Dr Adam Jacobs. On 7 June 2004,
following approval of Richard Gutowski's suggestion to involve an external consultancy in
finalising the Self-Sufficiency Report, the agreement signed with Dianthus was “to improve
the quality of referencing in a report of hepatitis C and blood transfusions.”™°

The work was undertaken by Dr Jacobs and one of his junior medical writers,
Dr Shanida Nataraja, who describes the work she was doing as “both sourcing references
when none had been cited, and checking cited references to ensure they were appropriate.”!
She has a “vague recollection” of attending the Department of Health to look at files made
available to her, and a “very limited recollection of the project’.#’? Being as junior as she
was, she “rarely had direct contact with clients” ™

Dr Jacobs recalls looking at files in the Department of Health that were provided to them
by Richard Gutowski, who was their main contact, and that they would have done literature
searches online.** He understood his task to be “making sure that the report was properly
referenced: the initial draft of the report made reference to many external documents, but in
a way that made it hard to know exactly what documents were being referenced. Our task
was to ensure that referencing was clear and complete. In addition, | think we were probably
asked to edit the text for clarity and consistency.”*"

The way in which the work most probably proceeded is shown from documents which
Dr Jacobs located for the Inquiry from his system. They were organised into two folders,
“Work in Progress™™® and “Previous Drafts”.*’" Each contained different versions of the
report. Dr Jacobs said: “I cannot recall with precision [what] the difference is between the
‘previous drafts’ and the ‘work in progress’ folders, but | think it is likely that the documents
in the ‘previous drafts’ folder would have been shared with DoH and [the] ‘work in progress’
folder contains working files shared only between myself and Dr Nataraja. However, | cannot
be completely sure.”™

These documents show that by 13 July 2004 the Christmas Eve version had been referenced,
all bar some 26 matters which had obviously not been traced to a source, or had no reference

470 Agreement between the Department of Health and Dianthus Medical Limited 7 June
2004 WITN5292057

471 Written Statement of Dr Shanida Nataraja 28 February 2023 p7 WITN7663001

472 Written Statement of Dr Shanida Nataraja 28 February 2023 p10, p13 WITN7663001
473 Written Statement of Dr Shanida Nataraja 28 February 2023 p13 WITN7663001

474 Written Statement of Dr Adam Jacobs para 17 WITN7662001

475 Written Statement of Dr Adam Jacobs para 12 WITN7662001

476 \Versions identified as England and Wales Self-Sufficiency in Blood Products: A Chronology from 1973
to 1985 (Draft) 12 July 2004 WITN7662002, England and Wales Self-Sufficiency in Blood Products: A
Chronology from 1973 to 1985 (Draft) 13 July 2004 WITN7662007

477 \Versions identified as Annotation of Draft Report on Self-Sufficiency in Blood Products WITN7662008,
England and Wales Self-Sufficiency in Blood Products: A Chronology from 1973 to 1985 (Draft)
8 October 2004 WITN7662013

478 Written Statement of Dr Adam Jacobs para 24 WITN7662001
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that could be given. These were labelled “(? Source)” in the draft.4”® This 13 July version
was very little different from Peter Burgin’s original draft except for (a) these references (b)
two paragraphs being moved (they now fitted in chronologically, rather than being out of
step)*® and (c) the occasional re-ordering of words in the same sentence, apparently so
that it read more easily. In short, at this stage there was no detectable change of substance
from Peter Burgin’s original draft. The 13 July version purported to cover the same time
period (1973-1985). It did however contain, in capital letters, the following: “NEED TO ADD
INFORMATION HERE ABOUT SURROGATE TESTING FOR NON-A NON-B HEPATITIS;
... AND FIRST, SECOND, AND THIRD-GENERATION TESTS”, and two references were
given.*®! There was no executive summary in this version.*82

This version was in the folder which Dr Jacobs was inclined to think was internal to Dianthus,
and not discussed with the Department of Health.*&

These are important findings. They show that Dianthus had done as they had been contracted
to do, and that any changes made to the substance thereafter are unlikely to have come on
their initiative (except for the suggestion about dealing with surrogate testing for Hepatitis C,
though it is noticeable that the decision on this was specifically left as a note for others).*%

At this stage, it would seem probable that Dr Nataraja had done the work on seeking to find
references. She had a PhD, but was very junior. She had managed to find references for
most of the documents to which Peter Burgin had referred. The executive summary had
been drafted as a separate document in the “Work in Progress” folder.&

It is highly unlikely (especially given her junior status at the time) that Dr Nataraja went on to
make substantive changes to the report on her own initiative. This is particularly underlined

479 England and Wales Self-Sufficiency in Blood Products: A Chronology from 1973 to 1985 (Draft) 13 July
2004 WITN7662007. There were 142 references in a reference list at the end.

480 The text that was moved related to a newspaper article and Adjournment Debate in 1980. England
and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 p7 WITN7485005, England
and Wales Self-Sufficiency in Blood Products: A Chronology from 1973 to 1985 (Draft) 13 July 2004
p10 WITN7662007

481 England and Wales Self-Sufficiency in Blood Products: A Chronology from 1973 to 1985 (Draft) 13 July
2004 p6 WITN7662007

482 This appears to have been added later: a version dated 12 July (England and Wales Self-Sufficiency
in Blood Products: A Chronology from 1973 to 1985 (Draft) 12 July 2004 WITN7662002) did not
have them. The “Work in Progress” folder however also contains an executive summary without any
following text, so the inference is that it was the work of a separate drafter, added later to the body of
the text. There were the same number of references, but they were not all the same as in the earlier
version. This suggests there may have been some discussion between Dr Nataraja and Dr Jacobs,
internally. It supports the attribution of the two versions to the “Work in Progress” folder.

483 Written Statement of Dr Adam Jacobs para 24 WITN7662001

484 There is no formal request made here, though it may be implicit. This may gather some support from
the fact that before commissioning Dianthus, Richard Gutowski had emailed Gerard Hetherington to
say that “Ideally | would have liked Hugh Nicholas to get involved in assessing whether the decisions
made at the time stand up in the light of the knowledge at the time and the information available.
Unfortunately he is tied up with work ... If the Consultancy Firm feel that they are able to do the
work the same question then applies, have we the money”. Email from Richard Gutowski to Gerard
Hetherington 6 May 2004 DHSC5336358

485 Executive Summary: England and Wales Self-Sufficiency in Blood Products: A Chronology from 1973
to 1991 WITN7662003
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by the fact that, instead of offering text to cover the point she suggested in capitals should
be addressed, she drew the attention of others to what might be included without herself
making any change at that point.

It was at this time that the scope of the report shifted from 1973-1985 to cover also the period
from 1985 to 1991. Although the draft of 13 July was filed in “Work in Progress”, the work was
discussed with the Department of Health. There is a comment on it, from “DH user”, saying
“Shouldn’t this be extended to 19917"4% |t is not clear to whom this question is addressed:
internally, to Richard Gutowski or others, nor who wrote it.*” However, Dr Nataraja also
refers to making amendments to the report “on the advice of David” in an email to Richard
Gutowski on 20 July 2004.%® She recorded in her email “Of the remaining 15 statements
in the text for which | have failed to find an appropriate reference to support them, | have
addressed some of these issues by re-wording the text or removing them together, on the
advice of David, and plan to address the remaining issues in the same manner.”*® “David’
was likely to be David Reay who was an executive officer in Richard Gutowski’'s team.*%°
He could, possibly, have been the “DH user” — but whoever it was, it is plain that there were
exchanges between Dianthus and the Department of Health as the report went from draft
to draft, though few written records of this seem to have survived.**! It is possible therefore
that although the main contact which Dianthus had with the Department of Health was with
Richard Gutowski,*?? different civil servants in the Department of Health had some input into
shaping the report as they considered appropriate, as the contemporaneous email suggests.

The email of 20 July 2004 also specifically raised two matters which Dr Nataraja suggested
might be added to the report.*®® One was rewriting or restructuring the development of

486 England and Wales Self-Sufficiency in Blood Products: A Chronology from 1973 to 1985 (Draft) 13 July
2004 p2 WITN7662007. This is one of 21 comments by “DH user”.

487 Neither Dr Jacobs nor Richard Gutowski make reference to “DH user” in their evidence. It is also a
possibility that it may be because in the course of their work, Dianthus went to the Department of
Health (there is evidence that the consultants were seen looking at files at the Department: Written
Statement of Dr Adam Jacobs para 19 WITN7662001) and may have used a departmental computer
to send a copy document or comment back to their own offices. In such a case, the commentator may
show as a “DH user”.

488 Email from Dr Nataraja to Richard Gutowski 20 July 2004 p1 WITN5292111
489 Email from Dr Nataraja to Richard Gutowski 20 July 2004 p1 WITN5292111
490 Written Statement of Richard Gutowski para 10 WITN5292001

491 The probability that there were unrecorded conversations is consistent with Dr Jacobs’ account: “most
of the work was done on site at DoH.” Written Statement of Dr Adam Jacobs para 19 WITN7662001

492 Significant Department of Health input is most likely to have come from discussions with Richard
Gutowski. Dr Jacobs said: “Our main contact was Mr Gutowski, so if it was relevant for us to identify
the Department’s views, we would have spoken to him.” Written Statement of Dr Adam Jacobs para
29 WITN7662001. The use of the words “main contact’ nonetheless shows that there were others who
had some input.

493 Email from Dr Nataraja to Richard Gutowski 20 July 2004 p2 WITN5292111, which read in the material
parts: “1) There are sections of the report that could be re-written and/or re-structured for clarity,
such as the section on the development of understanding on the long-term health consequences of
Hepatitis C. Do you want me to modify the report in this manner?

2) There is additional information that could be included in the report, such as the availability of
surrogate and first/second generation Hepatitis C testing, and the rationale for the Government not
implementing these test [sic] when they became available. Do you want me to include this extra
information in the first draft of the report or merely indicate in the text where this information could be
added if necessary?”
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understanding of the long-term consequences of Hepatitis C; the other was that which she
had highlighted in capital letters on the draft of 13 July, with the addition of “the rationale for
the Government not implementing these tests when they became available.” She anticipated
meeting in person to “discuss how you would like me to address these issues.”

It is clear that at some stage in the three weeks between 13 July and 4 August (when the
first draft was formally submitted to the Department) a decision was relayed to Dianthus
that it should extend to cover the further six year period. It seems likely, given the email of
20 July, that this was discussed at a face to face meeting; and as a result of that the most
significant of the changes were made.

Dr Nataraja was asked about the changes. She states “on reviewing the materials provided
to me in the context of this inquiry, | note that, many of the statements that have been added
are referenced to specified sources cited in the reference list at the end of the document.
They therefore reflect a fact or opinion expressed in that source reference ... Changes to
the content of the report would be expected as a result of this expanded evidence base, and
validating the content of the original report against this evidence base.”*%

Dr Jacobs considers that it “seems entirely possible” that they were asked to make
changes to the report “primarily to improve the quality of the referencing”.*®® He recalls
having discussions with Richard Gutowski about the contents of the report and assumes
that changes to the report were made because they were requested by Richard Gutowski
because “we did not consider it part of our job to substantially change the content of the
report on our own initiative”.4%

The version of the report as then amended by Dianthus which is available to the Inquiry
is dated 4 August 2004. It was sent electronically to Richard Gutowski on that date. This
version not only covered an increased period of time — it was now 1973-1991 — but also
made a number of changes to Peter Burgin’s original draft.*’

Significant changes

By comparison with the Christmas Eve draft the Self-Sufficiency Report, after all the work
done by Dianthus, included an executive summary and much expanded conclusions.

The executive summary of the report was entirely new with the exception of the words “With
the development of tests for hepatitis A and B in the 1970s, it became clear that non A non
B hepatitis (NANBH) could be transmitted by blood”.**® It addressed what had happened

494 Written Statement of Dr Shanida Nataraja para 15¢ WITN7663001
495 Written Statement of Dr Adam Jacobs para 14 WITN7662001
496 Written Statement of Dr Adam Jacobs para 22 WITN7662001

497 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-91 (Draft) 22 February
2023 WITN5292113 (misdated on the front cover), Email from Dr Nataraja to Richard Gutowski
4 August 2004 WITN5292112, Written Statement of Richard Gutowski para 1.26 WITN5292109,
England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 WITN7485005

498 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-91 (Draft) 22 February
2023 p3 WITN5292113
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in respect of the failure to introduce surrogate tests, which had (as the passage in capital
letters had shown) been entirely missing from the original, and made claims that doctors
had carefully explained the risks of viral infection from concentrate as follows:

“‘growing concerns over the safety of commercial concentrates imported from
the US reinforced the need for self-sufficiency, the development of both an
appropriate screening assay for NANBH and an effective viral inactivation
treatment at BPL. In the meantime, the Haemophilia Society appealed to the
Government not to ban American blood supplies and advised their members
not to stop treatment in response to concerns over potential risks. Furthermore,
doctors treating patients with haemophilia were, we believe, careful in explaining
the risk of viral infection to their patients.**® Before 1989, potential blood donors
could only be screened for NANBH using surrogate tests; however, these were
perceived to be crude and inappropriate for use in the UK. With the cloning of a
portion of the virus in 1989, the C100-3 antibody test became available. This was
associated with a large number of false positive and negative results and, once
again, was not approved for use in the UK. It was only in 1991 that a number of
validated second-generation assays became widely available and routinely used
to screen potential blood donors for NANBH infectivity.

The prevailing medical opinion in the 1970s and the early 1980s was that NANBH
was mild and often asymptomatic. Research into NANBH was hindered by the
lack of a definitive serological assay, the reluctance of clinicians to perform liver
biopsies in patients with a very high risk of bleeding, and the fact that, in the majority
of patients, the chronic sequelae of NANBH only became apparent after more
than a decade. Even in the mid-1980s, however, when it became apparent that

499

It is unclear what the factual basis for this assertion could have been. As reported elsewhere in

the Report there is a preponderance of testimony that this did not happen, given by very many
patients from different walks of life, coupled with observations by doctors about the practices of

their colleagues, and sometimes their own. This testimony is consistent both with a finding by

Mr Justice Burton to the same effect in A and Others v National Blood Authority, and inferences drawn
by the Inquiry from a body of documentation leads this Inquiry to conclude that what was generally the
case was the direct opposite of that which the writer wished to include in this draft. Though the same
wording was removed from the published version of the report it may nonetheless give some insight
into the approach which the writer (either instinctively or after discussions within the Department)

was adopting. The words used may be seen as promoting a perspective which so far as attributing
responsibility for infection was concerned would have the effect of removing blame from clinicians,
whilst suggesting that if it was wrong for them to take the concentrates, the responsibility for doing

so lay with the patients, and may go so far as to suggest that that responsibility was shared by the
Haemophilia Society. As it happened, the Society and other groups of patients were those who

were campaigning for compensation and an inquiry at the time. Given the reference to the file in the
Dianthus references (“BLH 1” England and Wales Self-Sufficiency in Blood Products: A Chronology
1973-91 (Draft) 22 February 2023 p32 WITN5292113) the assertion most probably derives from

what appears to be a briefing note (Haemophiliacs and AIDS DHSC0002291 004, which bears that
reference in handwriting) for Baroness Jean Trumpington to use in replying to a letter in March 1986.
She wrote (in words which appear in what may be the briefing note) “Doctors treating haemophiliacs
were, we believe, careful in explaining these risks to their patients.” Letter from Baroness Trumpington
to Anthony Nelson18 March 1986 p1 DHSC0000194. Lord Norman Fowler was asked about this and
said: “I don’t know where that phrase came from. Lady Trumpington ... was pretty new to it. | think
most ministers would have queried that particular sentence ... we should have looked at the whole
thing rather more constructively and rather more widely than we did.” Lord Norman Fowler Transcript
22 September 2021 pp114-116 INQY1000145
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NANBH was associated with long-term chronic sequelae, including liver failure,
cirrhosis and hepatocellular carcinoma, the consensus of medical opinion was
that clinicians should continue using the concentrates. Patients, their physicians,
and the Haemophilia Society all maintained that the improvement in quality of life
and dangers of bleeding outweighed the potential risks of treatment.” %

Of particular note, the original words in Peter Burgin’s draft that “The risk of viral infection
was greater with factor concentrates than with other plasma derivatives — for example
immunoglobulin preparations — and for albumin preparations” were rewritten to say
“Furthermore, although the UK was striving to achieve self-sufficiency in all therapeutic
blood products ... the risk of viral infection from albumin and immunoglobulin preparations
is thought to be minimal.”%"'

Although the original had spoken of Professor Zuckerman’'s warning, in the 1975 TV
programme about the risks of hepatitis from commercial concentrates, that hepatitis linked
to factor concentrates could lead to cirrhosis and liver cancer, the Dianthus version left this
entire paragraph out.5%?

Where the original said “An internal DH memo said on 15 September 1980 that this form of
hepatitis could be rapidly fatal ... or could lead to progressive liver damage” the Dianthus
version said: “in December 1980, a report was submitted to the Department summarising
the findings of a study into the epidemiology and chronic sequelae of factor VIl and IX
associated hepatitis in the UK. It stated that, despite multiple transfusions and large numbers
of grossly abnormal liver function tests, very few patients showed any evidence of chronic
liver disease”.

500 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-91 (Draft) 22 February
2023 pp3-4 WITN5292113

501 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 p2 WITN7485005
compared with England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-1991 (Draft)
22 February 2023 p6 WITN5292113

502 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 p2 WITN7485005.
The 13 July Dianthus draft noted that they would need to request a transcript or video. England and
Wales Self-Sufficiency in Blood Products: A Chronology from 1973 to 1985 (Draft) 13 July 2004 p3,
p24 WITN7662007. Since the observations made by Professor Zuckerman were significant, and the
source a scientist of renown, who had often been invited by the Department to give it his views, it is
surprising this was not done.

503 England and Wales Self-Sufficiency in Blood Products: A Chronology from 1973-1985 p3
WITN7485005 compared with England and Wales Self-Sufficiency in Blood Products: A Chronology
1973-91 (Draft) 22 February 2023 p7 WITN5292113. An annotation on the 13 July Dianthus draft
noted “Chronologically, this document should be in Binder 10; however, it is not. Furthermore ...
Craske reports”. His was the report that was then substituted. England and Wales Self-Sufficiency
in Blood Products: A Chronology from 1973 to 1985 (Draft) 13 July 2004 p4 WITN7662007,

Second Annual Report on Project Number J/S240/78/7: Studies of the Epidemiology and Chronic
Sequelae of Factor VIII and IX Associated Hepatitis in the United Kingdom November 1980 pp35-38
HCDOO0000135_021. The effect of this alteration, and the one mentioned in the previous footnote, was
to neuter much of the material suggestive of awareness from the mid to late 1970s of the potential
seriousness of infection with NANBH. It is surprising, too, that no-one (Dianthus or the Department of
Health) seems to have picked up that during the recently completed litigation about Hepatitis C (A and
Others v National Blood Authority) Mr Justice Burton had relied on the defendants’ “own determination
to give priority” to NANBH/Hepatitis C, noting a letter from the MRC dated 7 February 1979 confirming
that the DHSS Chief Scientist had informed the MRC that NANBH was “being given high priority
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Where the original said “the prevailing view seems to have been that these risks [of clotting
factors] were worth taking given the beneficial impact of clotting factors on the quality of
patients’ lives” this now became “the prevailing view was that, as always, patients with
haemophilia, their parents, and doctors were required to balance the improvements in quality
of life and the dangers of bleeding against the risks of treatment ... [65].5°* Furthermore,
doctors treating patients with haemophilia were, we believe, careful in explaining these risks
to their patients [66]".505506

Where the original had included three paragraphs about the reasons for pursuing self-
sufficiency within a chronology from 1973 to 1993 these were now removed — with
the result that a reader could easily miss the centrality of safety to self-sufficiency. They
had referred to the “primary aim” being “to make the NHS self sufficient in Factor VIII
concentrate within two to three years”, and said that the reason for doing so was to “reduce
the cost of importing products. Although several of those we interviewed gave the reason
for pursuing self-sufficiency as a need to reduce the risk of patients contracting hepatitis
from the concentrates, there is no indication in the Departmental papers that safety was a
consideration at this point.” The paragraphs also referred to an internal minute on 10 July 1978
that spoke of there being “doubt about the circumstances in which the plasma is collected
abroad which largely influenced Ministers (so | understand) to enunciate the doctrine of
NHS self-sufficiency in blood products.” The Dianthus version did not refer to the evidence
from interviewees that safety was the reason for pursuing self-sufficiency and summarised
the 1978 minute as follows: “Although in 1975, cost and loss of the volunteer donor system
were cited as the major motivating factors for the push towards self-sufficiency [78], by the
middle of 1978, concerns over the methods of plasma collection, and safety, of imported
blood products were also reported to reinforce the need for NHS self-sufficiency in blood
products [86].”%°" Figures 1 to 3 show the process by which the three paragraphs about the
reasons for pursuing self-sufficiency within a chronology from 1973 to 1993 were removed.

by the Department.” A and Others v National Blood Authority Judgment 26 March 2001 para 100v
PRSEO0003333, Letter from Dr Tony Dickens to Dr Craske 7 February 1979 DHSC6887734_041

504 This reference was to Professor Bloom’s letter to Haemophilia Society members dated 4 May 1983.
Letter from Reverend Alan Tanner to members of the Haemophilia Society 4 May 1983 DHSC0001228

505 This reference was to an internal DHSS briefing from 1985 and the wording was in Parliamentary
correspondence from Baroness Trumpington. Haemophiliacs and AIDS p5 DHSC0002291_004, Letter
from Baroness Trumpington to Anthony Nelson 18 March 1986 p1 DHSC0000194

506 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-1985 p6 WITN7485005
compared with England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-91 (Draft)
22 February 2023 p11 WITN5292113

507 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 p7 WITN7485005
compared with England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-91 (Draft)
22 February 2023 pp12-14 WITN5292113. The references in the Dianthus version are: Blood Products
Production pp1-2 DHSC0100005_188, Memo from Thomas Dutton to Sally Holtermann 10 July
1978 DHSC0002325_033. The other evidence in the three paragraphs was moved elsewhere in the
chronology. The executive summary said “In the late 1970s and early 1980s, these concerns [about
expensive imports and threat to the volunteer based donor system] were accompanied by fears of
the risk of both hepatitis and HIV infection from imported factor VIl concentrate.” The changes are
illustrated in Figure 1.
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The changes were made in three steps. Figure 1 shows the text of the original Christmas
Eve draft; figure 2 shows the changed text in the 13 July Dianthus draft; and figure 3 shows
the text of the 4 August Dianthus draft that followed.

“The primary aim of the allocation was to make the NHS self-sufficient in Factor VIl
concentrate within two to three years. The reason for seeking to achieve self-sufficiency
was to reduce the cost of importing products. Although several of those we interviewed
gave the reason for pursuing self-sufficiency as a need to reduce the risk of patients
contracting hepatitis from the concentrates, there is no indication in the Departmental
papers that safety was a consideration at this point.

However, an internal minute on 10 July 1978 does say that ‘there is doubt about the
circumstances in which the plasma is collected abroad which largely influenced
Ministers (so | understand) to enunciate the doctrine of NHS self-sufficiency in blood
products.’ In addition, a January 1980 Sunday Times article states that the Department
was concerned about using imported blood products because of the attendant risk of
passing on infectious diseases, particularly hepatitis, although we have found no written
evidence of this.

In an Adjournment Debate on 15 December 1980, Sir George Young replied for the
Government that the Government fully endorsed the principle of self-sufficiency. In doing
So, he referred to the risk of contracting hepatitis from imported products, although he did
not specifically mention NANBH, and the only reference in his speech is to Hepatitis B.

On 29 April 1976, the Department issued a Press Release re-affirming that the UK was
aiming to become self-sufficient in the supply of blood products by mid-1977.7%%

Figure 1. The original Christmas Eve draft

508 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 pp7-8 WITN7485005
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“The primary aim of this allocation of funds was to make the NHS self-sufficient in Factor
VIl concentrate within two to three years. The stated reason for seeking to achieve
self-sufficiency was to reduce the cost of importing products. Although several of those
interviewed gave the reason for pursuing self-sufficiency as a need to reduce the risk of
patients contracting hepatitis from the concentrates, there is no indication in Departmental
papers that safety was a consideration at this point.%®® However, an internal minute on
10 July 1978 does say that ‘there is doubt about the circumstances in which the plasma
is collected abroad which largely influenced Ministers (so | understand) to enunciate the
doctrine of NHS self-sufficiency in blood products.’s1°

On 29 April 1976, the Department issued a Press Release re-affirming that the UK was
aiming to become self-sufficient in the supply of blood products by mid-1977.5117%12

Figure 2. The 13 July Dianthus draft
References were added to this draft.

The other evidence was moved elsewhere in the chronology.

509 Reference added to: Memo from Donald Jackson to Dr Irene Blakeney 18 November 1974
DHSC0002359_012, Blood Products Production pp1-2 DHSC0100005_188

510 Reference added to: Memo from Thomas Dutton to Sally Holtermann 10 July 1978
DHSC0002325_033

511 Reference added to: UK aims to be Self-Sufficient in Supply of Blood Products 29 April
1976 LDOW0000044

512 England and Wales Self-Sufficiency in Blood Products: A Chronology from 1973 to 1985 (Draft) 13 July
2004 pp8-9 WITN7662007
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“On 29 April 1976, the Department issued a Press Release re-affirming that the aim of
the UK atming to become self-sufficient in the supply of blood products by mid-1977.
Furthermore, it stated that, since the screening of blood donors for hepatitis was
less rigorous in some countries than in the UK, the Government’s policy of making
the UK self-sufficient in the supply of blood products commanded wide support.>*

[three-quarters of a page of chronological developments]

i - Although in 1975,
cost and loss of the volunteer donor system were cited as major motivating factors
for the push towards self-sufficiency®'* by the middle of However—an-interral-raintte-
on—10 duly 1978, concerns over the methods of plasma collection, and safety, of
imported blood products were also reported to reinforce the need for does-saythat

sufficiency in blood products.®'%” 516

Figure 3. The 4 August Dianthus draft

The evidence from interviewees was removed and the referenced documents
were summarised.

This text was retained in the version published in 2006.5"7

From the revised chronology it is unlikely that a reader would realise the centrality of safety
to the pursuit of self-sufficiency — with Professor Richard Titmuss’ book The Gift Relationship
being widely read in 1970 and Dr David Owen seeing safety as a major motivating factor
behind his policy announcement in 1975 — as described in the chapter on Self-Sufficiency.

513 Reference to: UK aims to be Self-Sufficient in Supply of Blood Products 29 April 1976 LDOWO0000044.
This sentence was moved up.

514 Reference to: Memo from Donald Jackson to Dr Irene Blakeney 18 November 1974
DHSC0002359_012, Blood Products Production pp1-2 DHSC0100005_188

515 Reference to: Memo from Thomas Dutton to Sally Holtermann 10 July 1978 DHSC0002325_ 033

516 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-91 (Draft) 22 February
2023 pp12-14 WITN5292113

517 Self-Sufficiency in Blood Products in England and Wales: A Chronology 1973-91 2006
pp18-19 DHSC0200111
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Dr Jacobs considered that such alterations and omissions were “standard ways of improving
the clarity of the document” and did not consider the material to be substantive.>'® However,
the changes that were made go well beyond simple clarifications of the text, and change the
meaning and conclusions in the report substantially.

Following the extensive work which resulted in a version of 4 August 2004 (the Dianthus
version) there were two further drafts. The first was of 8 October 2004°'° and the second one
of 20 July 2005.5%° The final version of 27 February 2006°*' was published seven months
later with only one alteration from the July 2005 version — an additional paragraph, largely
duplicating a paragraph which appears earlier in the text.5?2

The version of October 2004

The October version followed comments about the August edition made by Dr Nicholas, the
senior medical officer in the Health Protection Division, in September 2004.52

He observed that one thing that frequently seemed to be missing were the actual views of the
Department of Health in this, and it might be difficult to attribute to the Department of Health
some of “their more intuitive views”.%** One of those “intuitive views” was the statement
in the report that “Doctors treating patients with haemophilia were, we believe, careful in
explaining the risk of viral infection to their patients.” Dr Nicholas observed that “Unless
there is some objective evidence for this, such a statement coming from the Department
might prove somewhat contentious among any patients who were not informed, and we
should think carefully before including it.”%

518 Written Statement of Dr Adam Jacobs para 26 WITN7662001

519 England and Wales Self-Sufficiency in Blood Products: A Chronology from 1973-1991 (Draft)
8 October 2004 DHNIO000006_005, Email from Dr Nataraja to Richard Gutowski 8 October
2004 WITN5292115

520 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-91 (Draft) 20 July 2005
DHSC0200084_002

521 Self-Sufficiency in Blood Products in England and Wales: A Chronology 1973-91 2006 DHSC0200111

522 Self-Sufficiency in Blood Products in England and Wales: A Chronology 1973-91 2006 p7,
p34 DHSC0200111

523 Email from Dr Nicholas to Richard Gutowski 22 September 2004 WITN5292114, Draft Report on Self-
Sufficiency in Blood Products September 2004 DHSC0041232_006, Annotation of Draft Report on
Self-Sufficiency in Blood Products WITN7662008

524 In detail his comments read: “further work will need to be done if it is proposed to make the report
public (under a DH imprimatur) in any way in the future, and care should [be] taken if quoting from
the report in its current state. Whilst the drafting by the authors is OK from their perspective and the
information available to them, it is not always written in a from [sic] which could be used by DH — e.g.
their various speculations on what DH policy may have been (when we should know), and it might be
difficult to attribute to DH some of their more intuitive views.” Dr Nataraja responded by saying:

“I can certainly remove or clarify statements that appear to speculate on DH policy ... Need to clarify
with Richard [Gutowski] who is going to put their name to the report, and whether this person would
therefore take responsibility for the more intuitive opinions within this report.” Annotation of Draft
Report on Self-Sufficiency in Blood Products p1 WITN7662008

525 Annotation of Draft Report on Self-Sufficiency in Blood Products p4 WITN7662008
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These comments were responded to electronically by Dr Nataraja.?® They resulted (amongst
a number of other changes) in the removal of the words about doctors being careful to
explain risks to patients, but an inclusion of greater emphasis on what was framed as the
“considerable morbidity and a low life expectancy” without concentrates.®?’ It was said that,
when deaths related to viral infection were excluded, “the life expectancy of these patients
almost equals that of the general male population” .52

What was also added was that “the majority of patients with clinical liver disease were also
reported to have a history of alcohol abuse [40] ... Not only is alcohol abuse one of the most
common causes of chronic liver disease in Western Europe and North America but it is
known to increase the risk of cirrhosis, hepatocellular carcinoma, and possibly death from
liver disease in patients with HCV infection [41] .52°

The sentence (in the conclusions section of the report) that “Although it is reasonable to
suppose that the government would have known of the risks of contracting hepatitis from
blood products, this does not seem to have been the driving force behind development of
policy, particularly in the 1970s” was now omitted.5%

Richard Gutowski had already formed his views about what the report would conclude
before he received Dianthus’ final version on 8 October 2004. In an email to Dr Ailsa Wight
on 29 September 2004 following further emailing from Haemophilia Action UK he wrote:

“On the question of an enquiry our line is that we have no evidence to show that
there was any wrong doing at the time and that an enquiry was not justified.
We recently commissioned further work, folowing [sic] agreement by Melanie
Johnson, into the allegations being made. That report, which is currently

526 Annotation of Draft Report on Self-Sufficiency in Blood Products WITN7662008. There are 16
observations in numbered paragraphs and then detailed comments. The responses of Dr Nataraja can
be seen in pink.

527 England and Wales Self-Sufficiency in Blood Products: A Chronology from 1973 to 1991 (Draft)
8 October 2004 p7 DHNIO000006_005. The references which Dianthus found were to articles about
changing life expectancy in Finland (1930-79) and Sweden (1831-1980). The first speaks of the drop
in death rates taken over ten year periods to be due respectively to increased use of blood transfusion,
the use of fresh frozen plasma, and then the use of cryoprecipitate: “The occurrence of only one
death from simple bleeding after 1960 also emphasizes the role of replacement therapy.” Ikkala et
al Changes in the life expectancy of patients with severe haemophilia A in Finland in 1930-79 British
Journal of Haematology 12 February 1982 p6 DHSC0002341_005. The second flags the risk of liver
disease altogether changing the favourable outlook on life expectancy. Larsson Life expectancy
of Swedish haemophiliacs, 1831-1980 British Journal of Haematology 12 September 1984 p10
DHSC0041232_015

528 England and Wales Self-Sufficiency in Blood Products: A Chronology from 1973 to 1991 (Draft)
p7 DHNIO000006_005, Triemstra et al Mortality in Patients with Hemophilia: Changes in a
Dutch Population from 1986 to 1992 and 1973 to 1986 Annals of Internal Medicine 1 December
1995 p1 DHSCO0004527_002, Annotation of Draft Report on Self-Sufficiency in Blood Products
p4 WITN7662008

529 England and Wales Self-Sufficiency in Blood Products: A Chronology from 1973 to 1991 (Draft)
8 October 2004 p9 DHNIO000006_005, Annotation of Draft Report on Self-Sufficiency in Blood
Products p7 WITN7662008

530 Omitted in the 8 October draft; present in several previous drafts: England and Wales Self-Sufficiency
in Blood Products: A Chronology from 1973-1985 p19 WITN7485005, England and Wales Self-
Sufficiency in Blood Products: A Chronology 1973-91 (Draft) 22 February 2023 p25 WITN5292113,
Annotation of Draft Report on Self-Sufficiency in Blood Products p10 WITN7662008
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being peer reviwed [sic], has concluded that the government at the time acted
reasonably. We will therefore be putting a submission to Ministers in the near
future on how the conclusions of the review can be made public.” 5%

Peter Burgin’s observations

In his statement to the Inquiry Peter Burgin compared his own report of 2002 with the report
from 8 October 2004 which had been sent to him by Zubeda Seedat. He said that the
2004 report “is materially different to my report.” Quite apart from the list of abbreviations,
executive summary, list of references and an expanded chronology of events “there were
aspects of the analysis that had changed.”* As well as the matters to which attention has
been drawn in this chapter already, many of which he noted, he identified the addition of
the words “There is therefore no evidence to suggest that the NANBH outbreak in the late
1970s and early 1980s could have been avoided had England & Wales been completely
self-sufficient in blood products during this period”®* and, in respect of tests for Hepatitis C
“At this time, the knowledge that adequate methods of inactivating pooled plasma products
were already available were thought to negate the need to introduce routine screening
before it could be demonstrated that such screening would be cost-effective and lead to an
increase in the safety of transfusion.”®*

Final amendments

It is unclear who made the further amendments for the version of July 2005, or why they
were made. They were comparatively minor apart from the first.5®

531 Email from Richard Gutowski to Ailsa Wight 29 September 2004 pp1-2 DHSC5041563. He
repeated these conclusions in an email to the Head of Customer Service at the Department of
Health on 4 October 2004. Email from Richard Gutowski to Linda Percival 4 October 2004 p1
DHSC0041333_004. Dr Ailsa Wight was the deputy director of infectious diseases and blood policy.
Written Statement of Dr Ailsa Wight para 2v WITN4509001

532 Written Statement of Peter Burgin para 3.25 WITN7485001

533 Written Statement of Peter Burgin para 3.25 WITN7485001. In her response to Dr Nicholas’ comment
that a “key issue that may need further exploration in terms of this report is whether, even if we had
achieved self-sufficiency in the UK, the outbreak of hepatitis C among haemophiliacs might have
been averted”, Dr Nataraja concluded “There is therefore no evidence that the hepatitis outbreak
would have been prevented if England & Wales had been completely self sufficient in blood products
in the late 70s/early 80s”. She added that “if we are to [make] statements such as this, which reflect
the opinion of the author, it is important that the report has been approved by the person within the
Department chosen to be named author.” Annotation of Draft Report on Self-Sufficiency in Blood
Products 2004 p3 WITN7662008

534 Written Statement of Peter Burgin para 3.25 WITN7485001. The referenced source is not a sufficient
basis for what is said in the text; the relevant part reads: “Many countries have already introduced
(or will soon) anti-HCV screening of blood donors. Regulations on product liability provide a powerful
stimulus to override considerations of strict cost-effectiveness, even though adequate methods for
inactivating pooled plasma products are widely available.” Barbara and Contreras Non-A, Non-B
Hepatitis and the Anti-HCV Assay Vox Sanguinis 1991 p5 NHBT0000030_054

535 When the 20 July 2005 version (England and Wales Self-Sufficiency in Blood Products: A Chronology
1973-91 (Draft) 20 July 2005 DHSC0200084_002) is compared with the 8 October 2004 version
(England and Wales Self-Sufficiency in Blood Products: A Chronology from 1973-1991 (Draft)

8 October 2004 DHNIO000006_005) the July 2005 version:

(a) eliminates the reference to the risks of imported concentrate in the opening paragraph “concerns
were accompanied by fears of the risk of both hepatitis and HIV infection from imported factor
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Commentary

In evaluating the evidence about the delay, the change of scope, and the various alterations

96

(e)

(i)

)

VIl concentrate” to read “concerns were accompanied by fears of the risk of both hepatitis and
in the early 1980’s the additional potential risk of Human Immunodeficiency Virus (HIV)
infection.” England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-91 (Draft)
20 July 2005 p3 DHSC0200084_002

adds the words “It became clear that HCV was the cause of the majority of cases previously
labelled as Non A Non B Hepatitis (NANBH).” England and Wales Self-Sufficiency in Blood
Products: A Chronology 1973-91 (Draft) 20 July 2005 p3 DHSC0200084_002

changes the words “it is likely that, over time, the majority of haemophiliac patients ... would have
come into contact with contaminated product’ to “it is likely that, over time, the majority of

haemophiliac patients ... would have contracted the hepatitis C virus.” England and Wales Self-
Sufficiency in Blood Products: A Chronology 1973-91 (Draft) 20 July 2005 p3 DHSC0200084 002

changes the words “However, in the majority of cases, the yield of whole blood or plasma was not
sufficient to control bleeding ... Furthermore, in 1968, a process was developed to fractionate
factor IX from the supernatant plasma obtained from the satellite bag after cryoprecipitate” to
read “However, in the majority of cases, the volume of whole blood or plasma that could be
safely transfused was not sufficient to control bleeding ... Furthermore, in 1968 ... supernatant
plasma obtained from the satellite bag after cryoprecipitate could also be used as a source of
factor IX.” England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-91 (Draft)
20 July 2005 p7 DHSC0200084_002

adds “However there were further incidents in 1993 to a description of transmission through
immunoglobulins. England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-91
(Draft) 20 July 2005 p8 DHSC0200084_002

adds “With the isolation and full identity of HCV in 1989, it became clear that the vast
majority of cases of NANBH were in fact due to HCV.” England and Wales Self-Sufficiency in
Blood Products: A Chronology 1973-91 (Draft) 20 July 2005 p8 DHSC0200084_002

alters the words “and two confirmatory supplementary assays (recombinant immunoblot assay
[RIBA] from Ortho and Organon ... most RIBA confirmed positive sera were strongly reactive in
all the three screening assays” to read “and two supplementary assays (recombinant immunoblot
assay [RIBA] from Ortho and Organon ... most RIBA positive sera were strongly reactive in all of
the three screening assays suggesting confirmed HCV infection.” England and Wales Self-
Sufficiency in Blood Products: A Chronology 1973-91 (Draft) 20 July 2005 p13 DHSC0200084_002

changes “Only 15% more factor VIl (approximately 15m iu) was issued for the year 1977 ending
than in 1976” to read “87% more NHS produced factor VIl (approximately 5m iu) was issued
for the year 1977 ending than in 1976”. England and Wales Self-Sufficiency in Blood Products: A
Chronology 1973-91 (Draft) 20 July 2005 pp19-20 DHSC0200084_002

changes “Since 2 June 1986, for operational reasons unconnected with the safety of factor
VI, all plasma processed at BPL was derived from individually screened donations for HIV
antibody” to read “Since 2 June 1986 all plasma processed at BPL was derived from donations
individually screened for HIV antibody.” England and Wales Self-Sufficiency in Blood Products: A
Chronology 1973-91 (Draft) 20 July 2005 p23 DHSC0200084_002

omits the description of the sources of microbial contamination of products from a list. England
and Wales Self-Sufficiency in Blood Products: A Chronology 1973-91 (Draft) 20 July 2005 p24
DHSC0200084_002

changes “In late 1988, it was discovered that past errors in estimating the current stockpile of
plasma meant only 330 tonnes rather than 450 tonnes of plasma were available for processing at
BPL” to read “In late 1988, it was reported that a large quantity of plasma (about 120 tonnes)
had not been subjected to individual donation screening for HIV-Ab which meant that the
current stockpile of plasma available for processing at BPL was only 330 tonnes rather than 450
tonnes of plasma.” England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-91
(Draft) 20 July 2005 p25 DHSC0200084_002

deletion of the final paragraph; a similar paragraph would be reinstated in the February 2006
version. England and Wales Self-Sufficiency in Blood Products: A Chronology from 1973-1991
(Draft) 8 October 2004 p29 DHNIO000006 005 compared with England and Wales Self-Sufficiency
in Blood Products: A Chronology 1973-91 (Draft) 20 July 2005 p29 DHSC0200084 002 compared
with Self-Sufficiency in Blood Products in England and Wales: A Chronology 1973-91 2006

p34 DHSC0200111
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to the text of the initial Christmas Eve draft, the first question to be answered is whether
Peter Burgin’s draft was a fair reflection of the documents available to him — he described it
as a “document review’. There is nothing to suggest that it was not.

The second question is whether the eventual report was significantly changed from the
original. It is clear that it was.

The third question is why it was changed. The reasons for this are more elusive. Part of the
reason for changes was that an early decision was made that the report should be published.
Publication required an executive summary, and it was reasonable to think it would be
helpful to have references. Parts of the text might, in the views of some, have benefited by
their expression in a slightly different form for a document intended for the public.

Part of the reason for change may also have been the change in timescale. The Christmas
Eve report centrally concerned 1973-1985, and its heading said s0.%%¢ This was changed
after discussions at the Department of Health (of which no documentary record survives)
between Dianthus, Richard Gutowski, and it may well be others.%’

Part of the reason is more troubling: there was a change of approach. The intention had
been to produce a review of contemporaneous documents from the 1970s and 1980s so
that a minister could understand what they showed, and decide what their view was as to
the conclusions to be drawn from them. Yvette Cooper’s purpose in commissioning the
study was to see if the conclusions of fact which had hitherto been expressed by ministers
and by the Department of Health were justified or not, and to find out what had become of
Lord Owen’s papers. This intention was not honoured. The document became, instead, one
intended for publication consistent with, indeed inclined towards, drawing conclusions in
support of the line thus far taken, rather than asking any awkward questions about it.

A particularly egregious example of this is that the very last words before the conclusions
are stated are “It is now known that it is an indisputable reality that very few counties [sic]
are capable of completely satisfying their blood needs (i.e. becoming self-sufficient) without
acquiring a proportion of blood from paid donors [158].7°% The reference for this is an article
which says what is effectively the opposite:

“Unpaid donation is proven to be much safer for receivers and supply problems
can be attributed fundamentally to inefficiencies in the organization of transfusion
services. Voluntary and non-remunerated donation may be sufficient for a
country/region to cover all its blood product needs, but requires an efficient
organization and the elimination of ‘spurious altruism’, non-monetary forms of

536 England and Wales Self-Sufficiency in Blood Products: A Chronology 1973-85 p1 WITN7485005
537 Email from Dr Nataraja to Richard Gutowski 20 July 2004 p2 WITN5292111

538 Self-Sufficiency in Blood Products in England and Wales: A Chronology 1973-91 2006
pp30-31 DHSC0200111
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compensation that harm the social image of voluntary donation and obstruct its
further development.” °3°

In other words, if countries organise their transfusion services efficiently there is no supply
problem, and safety is provided better by a system of voluntary donations than one which
involves supplies which are bought from individual people wishing to sell their blood. This
addition is first referenced in Dr Nataraja’s response to Dr Nicholas’ comments.5#

Not only is the statement in the report simply wrong but the addition of a reference to it is
unrelated to any document from the 1970s and 1980s (or later) which Peter Burgin was
tasked to review. It represents not fact, but opinion. The opinion, though mis-characterised,
is plainly given in order to support a case — it minimises any blame for not achieving self-
sufficiency, in essence because (as portrayed) it says the task was impossible. This was
obviously incorrect (not least because Scotland managed self-sufficiency, demonstrating
it can and has been done without particular difficulty), but more to the point it is purely
argumentative, and should have had no place in a document which intended not to make
a case, but rather to explore whether the available documents supported or detracted from
the case already being made.

It would be too easy to suggest that Dr Nataraja erroneously mis-stated what the article
says — the real criticism here is that she appears to have been looking for material which
might be taken to support the departmental line as taken thus far. She must have thought
this is what the Department of Health wanted. There is no other obvious reason for her
referring to an article which was not part of the chronology of decision-making nor part
of the contemporaneous context. Though there had to be time spent trawling through
literature searches to support some of the points, the original work was to review what
contemporaneous documents showed. Peter Burgin may not have referenced what he said
but he had sources — and could have been asked. His evidence is that he was not.>*' There
is no document to show that he was. The failure to ask him what his sources were for
particular statements is surprising. Time was spent extending the time period which the
report covered. There is thus little to support time pressure being a reason.

539 Fernandez-Montoya Altruism and Payment in Blood Donation Transfusion Science September 1997
p1 DHSC0004527_130

540 Dr Nicholas had posed the question “whether (over a period) the UK products would still have caused
most patients with haemophilia to become infected” and suggested “Perhaps we need some input on
the relative risks of imported and UK products from a haematologist/plasma fractionators etc, and on
the expected outcomes from using UK sourced products.” Dr Nataraja was confident of the answer
and as part of her evidence summarised the article in similar terms to those she would use in the
report: “it is indisputable reality that very few countries are capable of satisfying their blood needs
(i.e. becoming self-sufficient) without acquiring a proportion of blood from paid donors.” Annotation
of Draft Report on Self-Sufficiency in Blood Products 2004 p3 WITN7662008. Dr Jacobs said: “/ do
not remember the details of how we arrived at the views in Dr Nataraja’s comments, but | assume
it would have been from reading the report and the reference material we looked at as part of our
task, and possibly also discussion with Mr Gutowski.” Written Statement of Dr Adam Jacobs para
35 WITN7662001

541 Written Statement of Peter Burgin paras 3.10, 3.21 WITN7485001
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Part of the reason for the changes might have been because of the change in the timescale
the report was intended to cover — though no one has ventured that as a reason for changes,
since no one involved in the later changes appears clearly to accept in evidence that the
document has been materially changed.

The fact that no one accepts that they played a part in making a material change to the report
is also troubling: for although there may have been some good reasons for amplification
of parts, it is more difficult to see why a document intended as a review of the factual
documentation should have become so significantly changed as to support a number of
conclusions, and in part to fashion arguments in support of the line the Department of Health
had taken in public. It can be seen that these alterations, broadly viewed, fall in line with
the approach the Department of Health had adopted to issues of infected blood and blood
products during the 1990s and early 2000s.

There is no good reason why a person concerned with making the sort of alterations that
were made should not wish to admit it.>*?

Though it is common for government departmental reports not to name authors other
than senior civil servants, it is also concerning that despite Dr Nataraja suggesting that an
individual took responsibility as a named author for the various opinions in the text, this was
not done. The report is, rather, a departmental offering.

Ultimately, what started out as a project to inform ministers of materials that were available
about self-sufficiency, so that they might consider for themselves whether the current line
adopted by the Department of Health was properly justified, became itself a document the
effect of which was to justify that line.

It seems plain that Richard Gutowski himself did not have the time readily to write the
detailed changes that were made. The medical writers did, but deny having changed the
content. They did, however, have a number of conversations with Richard Gutowski: that
is to be inferred from what Dr Jacobs says in evidence, and a contemporaneous email.>*3
Dr Jacobs did not consider it part of the job of Dianthus to “substantially change the
content of the report on our own initiative” though plainly it was responsible for many of the
references, and Dr Nataraja volunteered some changes that might be made, albeit leaving
it to the Department of Health to decide, and actually made others in response both to her
understanding of some of the references she had found and to Dr Nicholas’ comments.5*
Though the Fernandez-Montoya article relied upon at footnote 158 in the final report for

542 Due allowance has to be given to the time that has elapsed — some 17-20 years. This may make
it more difficult to recall, and being able to give accurate dates cannot be expected. Nonetheless,
on balance, changes of the nature described in the text were not minor ones, and the report was to
help assess the approach the Department of Health had hitherto taken to issues around blood-borne
infections: these involved whether calls for a public inquiry should be resisted or welcomed, so they
were of some consequence. Major changes would normally be recalled if any one person regarded
themself as responsible for them.

543 See the expectation of a meeting in the email of Dr Nataraja of 20 July 2004. Email from Dr Nataraja
to Richard Gutowski 20 July 2004 WITN5292111, Written Statement of Dr Adam Jacobs para
20 WITN7662001

544  Written Statement of Dr Adam Jacobs para 22 WITN7662001

Self-Sufficiency Report 99



Infected Blood Inquiry | The Report

the statement “it is now known that it is an indisputable reality that very few counties [sic]
are capable of completely satisfying their blood needs (ie becoming self-sufficient) without
acquiring a proportion of blood from paid donors” was out of place, and the statement
incorrect, it was a statement first included in the 8 October 2004 version. Yet the most
substantial changes to the content came between the production of Peter Burgin’s draft and
the draft submitted by Dianthus on 4 August. Dr Nicholas had an influence, but largely after
the Dianthus report had been produced. His review led to some further changes.

My conclusion is that the likeliest cause of what occurred is that when discussing the report
with Dianthus, and when responding to Dr Nataraja’s suggestion that the timescale should
be extended, Dianthus became aware of the general approach within the Department of
Health. Richard Gutowski was inclined to use words such as “robust’, “rewrite”, “strong line”
and “defensive”. He had worked for some thirty years in the Department, and his instinct
was strongly to be protective of it. It is likely that views such as his were echoed by others
working hard on the latest issues of the day within the Department of Health. It is more likely
than not that Dianthus took their line from what they would have seen as the prevailing
attitudes within the Department of Health — essentially, that the Department of Health was

keen to defend the position they had habitually adopted.54°

Charles Lister spoke of “groupthink”.5*¢ He was talking reflectively, rather than expressing
the view that this was true of the team which he had headed up before Richard Gutowski
took over. The word does, however, describe the striving for a consensus within a group
which in many cases leads to people setting aside their independent beliefs to adopt the
opinion of the rest of the group. The Department of Health had, in the 1990s, maintained a
line that patients had received the best available treatment in the light of medical knowledge
at the time. Ministers were set against no fault liability, and it is clear that the Department
of Health saw itself as being on the defensive.®*” There was disquiet within the Department
of Health at the start of its preparation of the Self-Sufficiency Report about proposals in
Scotland which might suggest there was a basis for paying ex gratia sums to those who
had been infected with Hepatitis C as a result of treatment. It is almost inevitable that those
who were setting others the task of seeing what early documents could show would hope
that they would turn up documents which would support these near instinctive views. The
likelihood is that departmental groupthink (or attitudes such as these) led to a desire to
see the eventual report reflect some of the views which departmental officials felt should
be defended. It may be indicative of this that around a page of the final report®® appears

545 There is considerable evidence of this: see the chapters on Role of Government: Response to Risk,
Lines to Take and Delay in Holding a Public Inquiry.

546 Charles Lister Transcript 8 June 2022 pp78-79 INQY1000212. “Groupthink” is perhaps best
understood as a mode of thinking in which individual members of small cohesive groups tend to
accept a viewpoint or conclusion that represents a perceived group consensus, whether or not
the group members would individually believe it to be valid, correct, or optimal if they took time
to reflect on it.

547 See the exchanges between Richard Gutowski and Robert Stock, and Richard Gutowski and Graham
Bickler, set out above.

548 Self-Sufficiency in Blood Products in England and Wales: A Chronology 1973-91 2006
pp14-15 DHSC0200111
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to argue a justification for there being no surrogate testing, and for the introduction of
screening for Hepatitis C only after second-generation tests were available, yet there is no
sense that those writing the report had had any regard for the careful factual consideration
of these very same issues in Mr Justice Burton’s judgment in A and Others v National Blood
Authority delivered in March 2001.%4°

Sir John Major, giving evidence, talked of government policy making and changes of direction
as resembling a supertanker changing course.>*® Just as Charles Lister when speaking
of “groupthink” was describing what may often happen within small groups of decision-
makers, he too was describing a general experience of the way in which people often react.
It is often difficult for a small group of people to decide that a previous approach, enshrined
over time as the proper one to adopt, should be questioned, let alone changed, and to see
the work and effort they had put in to advancing it no longer to hold value and give them
high regard amongst others but, instead, to have been misguided and their time misspent.

It was partly because of the need for the public to be properly informed and to ensure that
Parliament and departments of government were responsive to their concerns, that the
Freedom of Information Act was passed in 2000. This was not long before Yvette Cooper,
probably in line with the principles underpinning that Act, called for the report. Ultimately,
however, the defensiveness of a Department to concerns expressed by citizens about what
had happened in respect of infected blood remained. Selective information, giving less
than a full and balanced perspective of that which those contemporaneous documents still
available showed, runs counter to the spirit of freedom of information: sadly, that is what
happened here, both in relation to the delays in producing a report and the changes of
substance made to it during the period of delay.

In the text above | have indicated that there is insufficient to say that, except as being
responsible as head of the team for the 18 months that he was, Richard Gutowski was
responsible personally for the changes which occurred; nor, insofar as he was personally
responsible, that this was with any intention of misleading the public. Nor can | say with
any assurance that any of the other civil servants involved was responsible. Some of the
alterations made when Dianthus were producing the August draft were not adequately
justified by the references. Some told only part of what was there to be recounted. But this
was, | consider, symptomatic not of any personal desire to mislead but rather a reflection
of the general attitude of those in the Department of Health which Dr Nataraja (principally)
thought herself tasked to follow. Dianthus though was not responsible for the alterations
which followed after October 2004, though they were less significant than those which arose
between July and October.

Though there is insufficient evidence to identify personal responsibility of any one person
(as opposed to the collective responsibility of the Department of Health) for what occurred,

549 A and Others v National Blood Authority Judgment 26 March 2001 PRSE0003333

550 Sir John Major Transcript 27 June 2022 p39, p135 INQY 1000219, Written Statement of Sir John Major
para 3.52 WITN5284001
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there is abundant material to show that, in the end, a version was published which tended to
reflect the defensive approach which government had adopted in the 1990s, rather than —
as it should have done — reflecting carefully upon the decision-making from 1973 onwards,
and producing a more balanced view.%'

The production of the Self-Sufficiency Report in the form it eventually took was part of the
government response to what had happened. The Self-Sufficiency Report was promised,
expected and then unjustifiably delayed. As this Inquiry now knows, but the public receiving
the report will not have realised until very recently if, indeed, at all, it represented a report
which had undergone substantial change from draft to draft, altering the timescale, and its
essential nature. As published it was defensive of the line which had been taken but, as
examined elsewhere in this Inquiry, much of what was recorded in it presented an incomplete
picture of the material that was there to be seen.

Campaigners may not have known the process by which the Self-Sufficiency Report was
produced, but they knew that it did not represent the full truth. Gaynor Lewis described how
her late husband, Haydn, had been “spurred on” by the death of Colin Smith aged seven
in 1990 and had become “a walking encyclopaedic guide to the thousands of Government
documents in which officials, scientists, doctors and politicians revealed how thousands of
haemophiliacs had became infected.”® Haydn Lewis and Andrew March had put together
the Tainted Blood Accusations Document, with the starting point of their analysis being:

“In 1974, Dr David Owen, then Health Minister, decided that if enough money
were to be invested, the United Kingdom could become self-sufficient in blood
products and they would only need to be sourced from Britain and would thus be
much more likely to be free from contamination.”5%3

Carol Grayson had also been researching since the 1990s and wrote the letter that
prompted Yvette Cooper’s request for a formal review. Carol Grayson told the Inquiry: “/ had
always believed that if we could get the government to provide a written response to some
of our questions, | would be able to critique whatever we received. Very quickly it became
apparent that many key documents were missing so | decided to analyse the Department of
Health, Self-Sufficiency Report using documents | had researched”.>>* She went on to write
a dissertation critiquing the Self-Sufficiency Report.>*®

551 The Inquiry has come to its own conclusions in respect of the issues which were discussed in the Self-
Sufficiency Report. They are expressed throughout but principally in the chapters on Knowledge of
Risk Before 1970, Self-Sufficiency, Regulation of Commercial Factor Concentrates, Viral Inactivation,
Hepatitis C Surrogate Screening, and Hepatitis C Screening. They need not be re-stated here.

552 Written Statement of Gaynor Lewis pp7-8 WITN2368019

553 Tainted Blood Accusations Document p6 WITN2368023. Submitted to the Archer Inquiry on 4 June
2006. Written Statement of Gaynor Lewis pp3-4 WITN2368019, Written Statement of Andrew March
paras 9-17 WITN1369014

554 Written Statement of Carol Grayson paras 98-122 WITN1055004

555 Blood Flows Not just Through our Veins but Through our Minds. How has the Global Politics of Blood
impacted on the UK Haemophilia Community? 12 January 2007 WITN1055006
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When the Self-Sufficiency Report was published, the Haemophilia Society’s response was
unequivocal. Margaret Unwin, the chief executive, said: “Reading the report — which does
not have a named author — it appears to be a fairly blatant attempt to gloss over the details
of the events of the time and even to lay blame at the door of the patients themselves ...
This document is greatly flawed and has, | believe, been produced to deflect the call for a
wide-ranging public inquiry into the whole issue. The report has been produced internally,
informally and very poorly by the Department of Health ... [it] merely reflects the views of the
Department itself.”>%®

The Haemophilia Society renewed their call for a public inquiry. Eighteen years later, the
rest of this Report conveys a definitive view of what happened.

This chapter has, as its focus, whether there has been a hiding of the truth. The way the
Self-Sufficiency Report came into circulation in its (defensive and argumentative) final
form, after a series of alterations, shows how its thrust was altered. When it is realised that
material was written out that showed that the DHSS had knowledge in the mid and late
1970s that there was an appreciable risk from hepatitis, that NANBH carried serious long-
term consequences, and that commercial concentrates were especially risky, and this is
then coupled with the way in which the reasons for seeking self-sufficiency were restated so
as no longer to recognise that a reason for the policy of self-sufficiency was patient safety, it
is obvious that the effect of the rewritten draft was to hide this material.

Was this intentional? Plainly, yes — for decisions were taken to rewrite some parts and omit
others. However, that does not tell us what the motive was. As to that, there is no sufficient
evidence to conclude that it was because one, or a number, of individuals set out to hide the
truth of what had happened. It is more likely that what has just been summarised is the effect
of strong and honest (though ill-considered) beliefs within the Department of Health setting
out an account as they wished to believe it should be seen — the effect of a strong bias
towards a particular view of the rights and wrongs of what had happened — which in turn were
reflected by the medical writers, rather than a deliberate intention to hide “embarrassing”
material and to rewrite history. Supportive of this view is that reference was made in the
final text in both the executive summary and the text to some medical opinion in the late
1970s and early 1980s about risks of hepatitis, in particular from concentrate: it was thus
not hidden that some experts spoke of risks, albeit this was downplayed where NANBH was
concerned. What was no longer recorded was that this was part of the reason for the policy
of self-sufficiency; and that in 1980 the DHSS had itself clearly understood that NANBH
was a significant disease with serious long-term consequences. The Self-Sufficiency Report
in its final form led to a ministerial briefing in the terms William Connon used;**” on a fair
reading, the same briefing could not have accompanied the original Christmas Eve draft.

556 Haemophilia Society Press Release Haemophilia Society condemns Department of Health report
28 February 2006 pp1-2 PMOS0000106

557 Memo from William Connon to Caroline Flint 20 July 2005 DHSC0006259 020
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The Self-Sufficiency Report was an inadequate response to the request made by Yvette
Cooper and a disservice to campaigners who, despite the challenges of ill-health and grief,
had determinedly pieced together a fuller understanding of self-sufficiency than the report
published by the Department of Health.
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7.3 Lines to Take

The infection of thousands of NHS patients with HIV, Hepatitis C and Hepatitis B has
been described as the “worst treatment disaster in the history of the NHS”. This chapter
examines how, for a prolonged number of years, governments relied on particular
“lines to take” including: that patients had received the “best treatment available”; that
Hepatitis C screening could have been introduced earlier than it was; and that infections
were “inadvertent.”

Key Dates

June 1989 Ministerial submission relating to the HIV Litigation asserts the government
acted as swiftly as possible in the light of the best expert opinion available at the time.

November 1989 Prime Minister says that people infected with HIV from blood products
“had been given the best treatment available on the then current medical advice”.

January 1995 “best treatment available” line used for those infected
through transfusion.

November 1995 Briefing for the Prime Minister includes “Greatest sympathy for those
inadvertently infected ... Patients concerned received best treatment in the light of
medical knowledge at the time. As soon as reliable test became available (1991) all
blood donations tested to prevent Hepatitis C infection.”

January 2004 Line that screening could not have been implemented earlier proposed
as response to calls for public inquiry.

People

Stephen Dorrell Secretary of State for Health (1995 - 1997)

Caroline Flint Parliamentary Under-Secretary of State for Public Health (2005 - 2006)
Minister of State for Public Health (2006 - 2007)

John Horam Parliamentary Under-Secretary of State for Health (1995 - 1997)
John Hutton Minister of State for Health (October 1999 - May 2005)

John Major Prime Minister (1990 - 1997)

Alan Johnson Secretary of State for Health (2007 - 2009)

Dawn Primarolo Minister of State for Public Health (June 2007 - June 2009)
John Reid Secretary of State for Health (June 2003 - May 2005)

Tom Sackville Parliamentary Under-Secretary of State for Health (1995 - 1997)
Margaret Thatcher Prime Minister (1979 - 1990)

Norman Warner Parliamentary Under-Secretary of State for Health (2003 - 2005)
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“Best treatment available”

On 22 November 1989, at a meeting at Number 10 Downing Street, Prime Minister Margaret
Thatcher rebuffed a proposal by an MP that the Government should take special action on
moral and political grounds®®® by stating that “The position was” that people infected with
HIV from blood products “had been given the best treatment available on the then current
medical advice, and without it many of the haemophiliacs would have died.”%®

This was part of the Government’s reasoning for resisting the argument that compensation
should be paid. It reflected the briefing that had been provided in advance of the meeting at
Number 10, which argued that an out-of-court settlement of the then ongoing HIV litigation
“could set an unacceptable precedent by implying NHS liability for treatment which reflects
the best available medical information at the time but turns out later to be wrong.”*®°

In March 1990 the Parliamentary Under-Secretary of State for Health, Roger Freeman, told
Parliament that: “/ stress again that the Department of Health believed that it was offering
the best available treatment, in good faith, at the time.”®!

Thus, this particular line to take was first used as part of the justification for not providing
compensation to people with haemophilia who had been infected with HIV.

558 The Government was, however, already planning that it would make a further ex gratia payment
to the Macfarlane Trust. This was announced in Parliament by the Secretary of State for
Health on 23 November 1989. Hansard written answer on Haemophiliacs 23 November 1989
HMTRO0000001_023

559 Letter from Prime Minister’s Private Secretary Paul Gray to Private Secretary to Minister of State
for Health Virginia Bottomley 22 November 1989 p2 DHSC0002536_031. The meeting involved a
Conservative Parliamentary delegation who went to see the Prime Minister about the position of
people with haemophilia infected with HIV. That they had received the best treatment at the time
plainly remained the Prime Minister’s view because in October 1990 she had a discussion about
the HIV litigation with the Secretary of State for Health, Kenneth Clarke, in which she said that the
Government “could not be considered negligent for having offered treatment which was considered
safe in the light of the best scientific advice at the time even if, subsequently, such treatment was
shown to have had harmful effects.” Letter from Andrew Turnbull to Stephen Alcock 18 October 1990
p1 CABO0000044_002

560 Briefing for meeting on 22 November between the Prime Minister and Robert Key 21 November 1989
p4 CABO0100002_011. (An earlier draft of the briefing is at: DHSC0003989_043). This particular
line to take may have developed from an earlier ministerial submission from Charles Dobson in June
1989, in which it was asserted that at every stage the Government had acted as swiftly as possible
to minimise the risk of infecting people with haemophilia with AIDS in light of the best expert opinion
available at the time. Memo from Charles Dobson to Alan Davey, copying in Dr Mclnnes the Private
Secretary to the CMO, 26 June 1989 p3 MHRA0017681. See the chapter on HIV Haemophilia
Litigation. Charles Dobson reported through the Under-Secretary to Strachan Heppell (Deputy
Secretary) who in turn reported to the Permanent Secretary. Virginia Bottomley, the Minister of State
for Health in November 1989, attended the meeting at Number 10 on 22 November but had no
recollection of it. Written Statement of Baroness Virginia Bottomley para 4.27 WITN5289001. However
a minute dated 7 November 1989 (authored by Strachan Heppell) recorded the Minister’s aim as being
to identify proposals which, amongst other matters, did not set any unacceptable precedent for the
future “eg by implying NHS liability for treatment which reflects the best available medical information
at the time”. Memo from Strachan Heppell to Mr McKeon 7 November 1989 p1 DHSC0004415_156.
On 10 November 1989 Strachan Heppell repeated these words in a minute of his meeting with the
Haemophilia Society chair and general secretary: “/t [the Government] could not concede liability for
action taken on the best available advice at the time. To do so could undermine the future ability of the
NHS to do its best for patients.” Memo from Strachan Heppell to Alan Davey 10 November 1989 p2
DHSC0004415_155

561 Hansard extract on Blood Transfusions (HIV Infection) 6 March 1990 p4 BNOR0000359
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By 1994 — the HIV litigation having been settled — the focus had begun to shift to the question
of whether people with haemophilia who were infected with Hepatitis C should receive some
form of financial settlement. The lines to take in a Department of Health briefing for the Prime
Minister — by now John Major — in November 1994 included that: “We have great sympathy
with those who may have been infected with hepatitis C through NHS treatment. These
patients will have received the best treatment available in the light of the medical knowledge
at the time.” The briefing said further that there were no plans to extend the HIV settlement
scheme to those infected with Hepatitis C.%%2 The line was repeated by a Department of
Health spokesman and reported in The Independent newspaper on 16 November 1994563

On 6 December 1994 a parliamentary question asked what plans the Secretary of State
(by now Virginia Bottomley) had to compensate those who had contracted Hepatitis C from
contaminated blood products. The response from Tom Sackville, Parliamentary Under-
Secretary of State for Health, simply stated that there were “no plans to make payments to
patients who may have been infected with hepatitis C as a result of National Health Service
treatment’,%%* but a briefing document prepared for the Minister contained the assertion
that “Most haemophilia patients infected before heat treatment introduced — received best
treatment available in light of medical knowledge at the time.”%%®

In January 1995 it was announced that a lookback exercise would be conducted across the
UK to identify and follow up people who might have been infected with Hepatitis C through
NHS treatment.*®® The lines to take prepared in advance of the announcement included
that: “We have great sympathy with those who may have been infected with Hepatitis C
through NHS treatment. We do not accept that there has been negligence, these patients
will have received the best treatment available in the light of medical knowledge at the time.
We have no plans to compensate those who may have been infected with Hepatitis C.”%®"
That same month a letter from the Parliamentary Under-Secretary of State for Health in
the House of Lords, Baroness Julia Cumberlege, to John Marshall MP asserted that “Most
haemophilia patients were infected with hepatitis C before blood products were treated to
destroy viruses. These patients received the best treatment available in the light of medical
knowledge at the time.”*%®

562 Briefing note for the Prime Minister on Hepatitis C 16 November 1994 DHSC0003527_009. As well as
being sent to Number 10 it was provided to all Department of Health ministers on 16 November 1994.
Memo from David Burrage to Mr Mogford and others 16 November 1994 DHSC0003527_008. See
also the Written Statement of Tom Sackville paras 8.21-8.22, paras 8.26-8.27 WITN5249001

563 The Independent Contaminated blood kills 12 16 November 1994 HSOC0021551. And also in the
Evening Standard on the same date. Evening Standard Thousands at risk in diseased blood alert
16 November 1994 DHSC0004738_087

564 Hansard written answer on Hepatitis C 6 December 1994 DHSC0041152_021

565 Briefing document “Bull points and elephant traps” DHSC0041152_027

566 Hansard written answer on Hepatitis C Lookback Exercise January 1995 NHBT0005796
567 Lines to take on Hepatitis C Lookback Exercise p1 DHSC0003555 130

568 Letter from Baroness Cumberlege to John Marshall 19 January 1995 p1 DHSC0004478_024. A similar
letter was sent by the Parliamentary Under-Secretary of State for Health in the House of Commons,
Tom Sackville, on 31 January 1995, to Winston Churchill MP and on 11 April 1995 to Ann Winterton
MP. Letter from Tom Sackville to Winston Churchill 31 January 1995 HSOC0004917, Letter from Tom
Sackville to Ann Winterton 11 April 1995 DHSC0006946_067
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In a briefing prepared for a parliamentary question in the House of Lords in January 1995, the
line to take in relation to haemophilia patients infected with Hepatitis C included that: “These
patients received the best treatment available in the light of medical knowledge at the time”. It
was further suggested that non-A non-B Hepatitis was considered to be an “acceptable side
effect’ of treatment with blood products, “both by physicians and the patients themselves.”*®®
There is no evidence of any enquiries being undertaken to justify the assertion that patients
regarded Hepatitis C as an “acceptable side effect’ of their treatment.5°

The standard line was duly repeated by Baroness Cumberlege in responding to the
parliamentary question on 30 January 1995. Lord Jack Ashley, asking if there were plans for
a compensation scheme, raised the position of those infected with Hepatitis C through blood
transfusions, as well as those with haemophilia. The Minister’s response was that: “People
are given the best treatment available at the time in good faith. As regards haemophiliacs,
without the blood they would certainly have died.”"" It is apparent from this answer that the
line was now being applied not only to those with haemophilia infected with Hepatitis C but
also to those infected through transfusion. The suggestion that the former would “certainly
have died” without the treatments that infected them was quite wrong.>"

A briefing for the Prime Minister on 31 January 1995 likewise covered both those who had
been infected with Hepatitis C following transfusion and haemophilia patients infected
through blood products. The briefing included the line that: “We do not accept that there has
been negligence. These patients will have received the best treatment available in the light
of medical knowledge at the time. We therefore have no plans to compensate those who
may have been infected with Hepatitis C.”°"3

In March 1995 the Haemophilia Society launched a campaign which, amongst other
matters, called for financial assistance for haemophilia patients infected with Hepatitis C
from contaminated blood products. A background note prepared within the Department
of Health in relation to the campaign explained that: “Although patients received the
best treatment available based on existing knowledge it has to be recognised that not all
medical interventions are risk free. Risks may be evident at the time of treatment or may be
discovered later. If payments were to be offered for each such incident we would soon slip

569 Briefing for parliamentary question 27 January 1995 p6 NHBT0005768 002

570 Of course, in order for a person to form such a view they would have to have been given information
about the potential seriousness of Hepatitis C (or non-A non-B Hepatitis). As detailed elsewhere in this
Report, the evidence establishes overwhelmingly that people were not given that information.

571 Hansard extract on Haemophiliacs: Contaminated Blood Transfusions 30 January
1995 p2 NHBT0009775

572 This suggestion that the introduction of concentrate therapy led to increased life expectancy amongst
those with bleeding disorders is a line that was trotted out over the years without thought or proper
consideration. The evidence in fact suggests that treatment with cryoprecipitate, which was inherently
less risky, had a significant impact on life expectancy.

573 Briefing for the Prime Minister: Hepatitis C Look-back Exercise and Compensation 31 January 1995 p1
DHSC0002552_011. The Prime Minister had been given a similar briefing a little earlier in January in
light of the broadcast of a Panorama documentary on 16 January 1995. Briefing for the Prime Minister:
Hepatitis C Look-back Exercise and BBC “Panorama” 17 January 1995 p1 DHSC0002552_022
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into a general no fault compensation scheme.””* Baroness Cumberlege repeated the line in
Parliament on 15 March 1995.57°

In April 1995 officials within the Department of Health prepared a paper for the Minister of
State for Health, Gerald Malone, who had asked for advice on how a payments scheme
might be constructed for those suffering life-threatening complications caused by Hepatitis C
contracted through blood transfusions and blood products. The covering minute asserted
that “Ministers have denied that the Department have been in any way negligent and
indeed the Haemophilia Society representatives have been at pains to make clear that their
campaign is not in any way based on such a charge. Those patients who were infected
were given the best treatment available at the time.”®

This line to take was not unique to England. On 17 May 1995 the Parliamentary Under-
Secretary at the Welsh Office, Gwilym Jones, wrote to the father of a son with haemophilia
that: “I am advised that most haemophilia patients were infected with hepatitis C before
blood products were treated to destroy viruses and patients received the best treatment
available at the time”. The Government had, he said, no plans to make payments to
individuals infected with Hepatitis C.57 On 24 May 1995 the Minister of State in the Scottish
Office, Lord Fraser QC, wrote to an MP in Westminster with the same assertion: “Most
haemophilia patients were infected with Hepatitis C before blood products were treated to
destroy viruses. These patients received the best treatment available in the light of medical
knowledge at the time.”® In June 1995 the Minister for Health and Social Services in
Northern Ireland, Malcolm Moss, wrote to Seamus Mallon MP that: “These patients received
the best treatment available in the light of medical knowledge at the time.”®"®

It is reasonable to infer that officials and ministers in Wales, Scotland and Northern Ireland
decided to adopt the UK Government’s line to take.%®

574 Background note on Haemophilia Society’s campaign p2 DHSC0003539 051

575 Hansard extract The McFarlane [sic] Trust 15 March 1995 p6 BART0000791. “In these
incidents haemophilia patients received the best treatment available in the light of the medical
knowledge at the time.”

576 Memo from Roger Scofield to Mr Abrahams 6 April 1995 p2 MHRA0024541. The minute was from
Roger Scofield, head of the Department of Health’s Corporate Affairs Operational Policy Unit, to
Mr Abrahams, the Assistant Private Secretary to Gerald Malone.

577 Letter from Gwilym Jones to Anon 17 May 1995 p3 HSOCO0019803. At the same time the Department
of Health line to take continued to be that “Haemophilia patients received the best treatment available
in the light of the medical knowledge at the time.” Parliamentary question on Hepatitis C and
Haemophilia Sufferers 22 May 1995 DHSC0006774_065

578 Letter from Lord Fraser to Rachel Squire 24 May 1995 p1 SBTS0000367_050

579 Letter from Malcolm Moss to Seamus Mallon June 1995 p1 DHNI0O000054_039. Malcolm Moss wrote
in similar terms to Reverend Dr lan Paisley MP and Peter Robinson on 18 July 1995. Letter from
Malcolm Moss to Reverend Dr lan Paisley 18 July 1995 DHNIO000054_006, Letter from Malcolm
Moss to Peter Robinson 18 July 1995 DHNI0O000054_013

580 See for example a minute from Peter Davenport in the Health Services Division in the Welsh Office,
to Welsh ministers in May 1995, referring to the Government’s position and repeating without dissent
or question the line that “Patients received the best treatment available at the time.” Memo from Peter
Davenport to R Williams and others 25 May 1995 p1 DHSC0002549 154. John Breen, of the Health
Promotion Policy Branch of the Northern Ireland Department of Health and Social Services, wrote in
June 1995 to Margaret Ann Mcllwrath who had been infected with Hepatitis C, as had her son, that
“All patients received the best treatment available in the light of medical knowledge at the time.” Letter
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Briefings for the Prime Minister on the question of financial payments to those infected with
Hepatitis C, through transfusion or blood products, continued to emphasise that “the patients
concerned received the best treatment available in the light of medical knowledge at the
time.” One particular briefing added that: “Since 1991, when a reliable test became available,
all blood donations have been tested for Hepatitis C to prevent such infection.”® It is clear,
therefore, that by the mid 1990s what had begun as a line to take relating to treatment
for bleeding disorders with infected blood products had been effortlessly and unthinkingly
extended to encompass people who had been infected with Hepatitis C through transfusion.

On 15 June 1995 John Marshall MP suggested that it was morally and logically unfair to
deny compensation to those who had been infected with Hepatitis C, “perhaps mortally,
through treatment on the national health service.” Tony Newton, answering questions on
behalf of the Prime Minister in his capacity as Leader of the House of Commons and Lord
President of the Council, responded that it was “of course, an unhappy fact that the patients
about whom he is concerned received the best treatment available in the light of medical
knowledge at the time.”>®2

This line continued to be used in Parliament: the Parliamentary Under-Secretary of State for
Health, Tom Sackville, responding to an adjournment debate in July 1995, stated:

“Let us look at the facts of hepatitis C. Most haemophilia patients infected with
hepatitis C were so infected before blood products were treated to destroy
viruses in 1985. That was well before the first hepatitis C tests were available in
1989. Those patients received the best treatment available in the light of medical
knowledge at the time. When those patients were infected, little was known about
hepatitis C, or non-A, non-B hepatitis as it was then known, and even today a lot
more information is needed.” %%

This reflected the speech drafted by civil servants for him, as well as the Q&A briefing
that he received.>®

The same line was taken in Scotland in July 1995: a memo seeking Scottish ministers’
agreement to the continued resistance to pressure to establish a compensation scheme,
asserted that the Government “has never accepted that there has been negligence in the

from John Breen to Ann Mcllwrath 30 June 1995 DHNI0O000054_008. He did so using a stencil letter
provided by the NHS Executive in April 1996 to the Welsh Office, Scottish Office and Department

of Health and Social Security Northern Ireland. Written Statement of John Breen para 28.1
WITN7515001, Letter from Leonard Levy to John Breen and others 26 April 1995 DHSC0006946_046.
Similar standard replies were provided to the Scottish Home and Health Department in April 1996 and
again in June 1996. Fax from Leonard Levy to Sandra Falconer 23 April 1996 BNOR0000471_037,
Fax from Ann Towner to Gary Wildridge 14 June 1996 BNOR0000471_035

581 Briefing for the Prime Minister on Hepatitis C 12 June 1995 DHSC0014961_022
582 Hansard extract on Business of the House 15 June 1995 p2 DHSC0006231_029

583 Hansard extract on Haemophiliacs (Hepatitis C) 11 July 1995 p2 HSOC0026481_010. The Secretary
of State for Health, Stephen Dorrell, used the same line to take in September 1995, writing to Roy
Hattersley MP. Letter from Stephen Dorrell to Roy Hattersley 19 September 1995 DHSC0003552_041

584 Debate on the motion for the summer adjournment — calls for compensation for haemophiliacs infected
with Hepatitis C p1 DHSC0032176_112, Briefing for Q&A p2 DHSC0004521_065
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treatment of haemophiliacs or other patients who became infected with Hepatitis C through
blood transfusions or blood products. These patients received the best treatment available
in the light of medical knowledge at the time.”%%

In September 1995 Dr Andrzej Rejman, in a minute to the Department of Health’s Information
Division copied to the Chief Medical Officer (‘CMQO”) and to Dr Jeremy Metters (Deputy
CMO), gave a similar line to take in response to an announcement of compensation in
Ireland: “It is unfortunate that some individuals became infected with hepatitis C following
blood transfusion or treatment with blood products. There was no negligence and treatment
was given in accordance with the best medical and scientific knowledge at the time.”>®

By November 1995 the briefing for the Prime Minister had become more assertive: “/ have
great sympathy with those who may have been inadvertently infected with Hepatitis C through
NHS treatment. I am confident that the patients concerned received the best treatment
available in the light of medical knowledge at the time.”>%"

In December 1995 the Parliamentary Under-Secretary of State for Health — by now John
Horam — held the same line in Parliament: “The patients we are now discussing received
the best treatment available in the light of medical knowledge at the time.” He emphasised
too the “great benefits” of Factor 8 concentrate.®® John Horam wrote along similar lines to
the Reverend Alan Tanner on 21 December 1995: “You are familiar with the Government’s
position on the question of compensation to haemophiliacs who were inadvertently infected.
| think it fair to say that it is acknowledged by all concerned that these patients received the
best treatment available in the light of medical knowledge at the time and indeed treatment
which provided substantial benefits and to which there was no real alternative.”®®° It was
of course wrong to say there was no real alternative to the use of Factor 8 concentrates:
cryoprecipitate was (for example) a very real alternative.

Scottish ministers used the same line to take: James Douglas-Hamilton, the Minister of State
in the Scottish Office, wrote to Dr Winifred Ewing MEP in January 1996 in near identical
terms to the letters produced by the Department of Health: “We have great sympathy with
those patients who may have become infected with Hepatitis C through blood transfusions

585 Memo from lan Snedden to Gerald Malone, the Minister of State 13 July 1995 p3 SCGV0001032_008
586 Memo from Dr Rejman to L French 21 September 1995 p2 DHSC0006307_062

587 Emphasis added. Briefing for the Prime Minister 21 November 1995 p1 DHSC0042937_057. See
also: Briefing for the Prime Minister 27 November 1995 p1 DHSC0042937_075, Briefing for the Prime
Minister 4 December 1995 p1 DHSC0006774_053. The latter again used the phrase “I am confident
that’. This is all the more surprising given that by this time the Department of Health anticipated
litigation in respect of Hepatitis C, and it was known within the Department of Health that the UK was
one of the last developed nations to introduce Hepatitis C screening of donated blood. See the chapter
on Hepatitis C Screening.

588 Hansard extract on Haemophiliacs 13 December 1995 p4 HSOC0002072

589 Letter from John Horam to Reverend Tanner 21 December 1995 HSOC0014333. In January 1996
a briefing on the line to take in response to an Evening Standard article of 23 January referred to
the pressure that ministers were under to make payments to people with haemophilia infected with
Hepatitis C and observed that “The Government has said that these patients received the best
treatment available in the light of knowledge at the time”. Briefing on line to take in response to
Evening Standard article 23 January 1996 DHSC0002467_003
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or blood products. Most haemophilia patients were infected with Hepatitis C before blood
products were lreated to destroy viruses. These patients received the best treatment
available in the light of medical knowledge at the time.”5*®°

In February 1996 the Haemophilia Society sent to ministers a report which they had
commissioned on the impact of Hepatitis C. A minute to the Department of Health’s
Information Division, copied to the Private Offices of the Secretary of State, Minister of State
and Parliamentary Under-Secretary of State, gave as part of the line to take in response to
the Society’s report the following: “The Government has great sympathy for those infected
with hepatitis C as a result of NHS treatment. But these patients received the best treatment
available in the light of medical knowledge at the time. No fault or negligence on the part of
the NHS has been proved, and we have no plans to make special payments.”

On 24 April 1996 the Secretary of State, now Stephen Dorrell, met with John Marshall MP
to discuss compensation for people with bleeding disorders infected with Hepatitis C. The
first item in the line to take for the Secretary of State was “Great sympathy for those infected
with hepatitis C as a result of NHS treatment, but these patients received the best treatment
available in the light of medical knowledge at the time.”>*?

A May 1996 briefing produced by officials for Hepatitis Awareness Week suggested, as
a reply to calls for compensation for those infected through blood or blood products, that
“these patients received the best treatment available in the light of medical knowledge at
the time.” John Horam wrote to Sir Thomas Arnold MP on 23 May 1996 that “medical
procedures rarely come without risk and these are not always fully known or capable of
being guarded against at the time. Most haemophilia patients were infected with hepatitis
C before blood products were treated to destroy viruses. These patients received the best
treatment available in the light of medical knowledge at the time.”*%

The Scottish Office fielded the same line in response to enquiries about the likelihood
of an ex gratia payment scheme being established for those infected with hepatitis as a
result of NHS treatment with blood or blood products: a letter of 24 July 1996 affirmed that
“The Government has great sympathy with those patients who have become infected with
Hepatitis through blood transfusions or blood products. These patients however received
the best treatment available in the light of medical knowledge at the time.”%%

590 Letter from James Douglas-Hamilton to Dr Winifred Ewing 12 January 1996 p1 SCGV0000166_019.
James Douglas-Hamilton wrote in identical terms to Gordon Brown on 29 February 1996. Letter from
James Douglas-Hamilton to Gordon Brown 29 February 1996 p1 HSOC0012458 008

591 Memo from Kevin Guinness to Mr Billinge 20 February 1996 p1 DHSC0004469_007, The Haemophilia
Society Haemophilia and Hepatitis C Research Report January 1996 HSOC0002726_001

592 Note of meeting between Stephen Dorrell and John Marshall 24 April 1996 p2 DHSC0041255 074

593 Memo from Ann Towner to Paul Pudlo and Mr Robb 24 May 1996 DHSC0004768_145. This line was
then agreed by ministers to be used on questions about Hepatitis C compensation. Memo from Paul
Pudlo to Mr Robb 31 May 1996 DHSC0006324_139

594 Letter from John Horam to Sir Thomas Arnold 23 May 1996 p1 DHSC0006324_153

595 Letter from the Department of Health Scottish Office to Brian Donald 24 July 1996 p1
BNORO0000130_036
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A Q&A briefing from September 1996 repeated the same line to take but also attempted to
answer the question: “How can the use of blood products from blood from paid donors in
USA be described as ‘the best treatment available’ when it was potentially infected?”. The
answer to this was said to be that even if treated with cryoprecipitate multiple times “then
the patients would all have become infected whether the blood came from paid donors in
the United States or was from UK voluntary donors.”® This was not correct.®’

In October 1996 the Secretary of State wrote to Roy Hattersley MP regarding compensation.
He set out the Government’s decision on the issue of financial compensation for people with
haemophilia infected with Hepatitis C, asserting that: “Firstly, we do not accept that there
has been negligence on the part of the NHS. Tragic though it is that the very treatment
designed to help those patients infected should have caused them harm, there can be no
question that they received the best treatment available at the time. That treatment was
essential for their survival.”®

John Horam wrote in identical terms to the Reverend Tanner on 1 October 1996 and to Joan
Walley MP on 22 November 1996.5° The following month he defended the Government’s
position in Parliament, asserting that Factor 8 treatment “was undoubtedly the best treatment
available for people with haemophilia in the light of medical knowledge at the time.”¢%°

The “Tragic though it is” formula was used in the briefing to the Prime Minister on 27 January
1997, continuing with the now familiar “there is no question that they received the best
treatment available at the time.”®"'

The May 1997 General Election resulted in the formation of a new government, under Tony
Blair, and a new Secretary of State for Health, Frank Dobson. This did not result in any
change in the line to take. In September 1997 a briefing for the Secretary of State in advance
of a meeting with the Haemophilia Society informed him that the previous administration
had rejected claims for a special payments scheme covering Hepatitis C on grounds which
included “that the patients concerned received the best treatment available at the time,
treatment which was essential for their survival’.%?

596 Q&A Briefing 10 September 1996 p1 DHSC0041255_107

597 It can be shown to be wrong in retrospect, for people with haemophilia in those countries which had
used little or no commercial concentrates and had instead used cryoprecipitate suffered minimally
by comparison. Moreover, the “line to take” omitted any consideration of those people whose
haemophilia was classed as mild or moderate, and did not recognise that even among those whose
haemophilia was to be classed as severe there were some who required few infusions of clotting
factor replacement therapy.

598 Letter from Stephen Dorrell to Roy Hattersley 1 October 1996 pp1-2 DHSC0041255 063, Written
Statement of Stephen Dorrell para 2.92 WITN5290001

599 Letter from John Horam to Reverend Tanner 1 October 1996 HSOC0023572, Letter from John Horam
to Joan Walley 22 November 1996 DHSC0004482_023. A similar letter was sent by John Horam
to Toby Jessel MP on 19 December 1996. Letter from John Horam to Toby Jessel 19 December
1996 p2 HSOC0004815

600 Hansard extract on Haemophiliacs (Compensation) 11 December 1996 p3 DHSC0041255_130

601 Briefing for the Prime Minister: Haemophiliacs with Hepatitis C 27 January 1997 p1
DHSC0006572_165

602 Memo from Christine Corrigan to Ms Murie 8 September 1997 p2 DHSC0003883 048
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In June 1998, in response to a question from Lord Alf Morris regarding help for those
infected with Hepatitis C, Baroness Meta Ramsay, speaking on behalf of the Government in
the House of Lords, said that: “Those blood products were undoubtedly the best treatments
available for people with haemophilia at the time that those who are infected with hepatitis C
contracted the infection. Without those treatments, many people with haemophilia would not
be alive today, and, if they survived, it would only be with significant and crippling damage
to their health.”®%

In December 1998 the Department of Health, writing to an individual with regard to the
Government’s decision not to set up a special payment scheme for people infected with
Hepatitis C, stated that: “Regrettably, some people were infected with hepatitis C through
NHS treatment, but this was not through negligence. Patients received the best treatment
available based on the knowledge which existed at the time.”*

The indefatigable Lord Morris raised the issue again in May 1999: Baroness Helene Hayman,
the Parliamentary Under-Secretary of State for Health in the House of Lords, described
the treatment given as “the best at the time”, such that it was not “appropriate to offer
special compensation.”® This no doubt reflected the speaking notes provided to her for
the purposes of responding to Lord Morris’ parliamentary question, which stated that “In the
1970s/80s the blood products became widely available and were the best treatments.”%%

The same line continued to be taken in Wales. A submission dated 4 August 1999 strongly
advised that “Wales maintains the Government position on no-fault compensation”. the
background to this advice repeated that: “Most patients, including haemophiliacs who
developed hepatitis ‘C’ as a result of NHS treatment, were infected before blood products
were heat treated. As this was the best practice available at the time, claims of negligence
have not been accepted.”%"

Even after the decision was taken in August 2003 to establish an ex gratia scheme for
Hepatitis C (the Skipton Fund), the best treatment available line was maintained: Lord
Norman Warner, the Parliamentary Under-Secretary of State for Health in the House of
Lords in December 2003, referring to “inadvertent infection”, emphasised that: “These

603 Hansard extract on Haemophiliacs and Hepatitis C 5 June 1998 p6 NHBT0134365
604 Letter from Department of Health to Anon 10 December 1998 DHSC0041179_230

605 Hansard extract on Hepatitis C Infection 24 May 1999 p1 HSOC0023993. Helene Hayman was
Parliamentary Under-Secretary of State for Health in the House of Lords from July 1998 to July 1999.
Written Statement of Baroness Helene Hayman para 2.5 WITN5523001

606 Briefing note for parliamentary question on special needs of people with haemophilia infected with
Hepatitis C 24 May 1999 p8 WITN5523012, Written Statement of Baroness Helene Hayman para 6.2
(16)-(20) WITN5523001

607 Memo from Sue Paterson to T Kirby and Jane Hutt 4 August 1999 HSSG0000140_076. The
suggested line to take provided at the end of 1999, in response to calls for compensation, was
that: “We believe that haemophiliacs in Wales who developed hepatitis C as a result of NHS
treatment did so before blood products were heat treated from 1985; this heat treatment counters
the hepatitis C and HIV virus. While we have every sympathy with those infected there are no plans
to make special payments to these individuals on the grounds that they received the best available
treatment at the time.” Memo from Sue Paterson to J Gregory and Jane Hutt 20 December 1999 p4
HSSG0000140_074
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patients were at the time given what was considered by professionals to be the best
treatment available.”® Indeed it was the Government’s position still that “everything was
done as it should have been.”®%

In May 2006, at a time of renewed calls for a public inquiry, Lord Warner, who was now a
Minister of State within the Department of Health, asserted that:

“The blood infected with hepatitis C was used in circumstances where there was
no means of identifying hepatitis C in the blood. The clinical opinion at the time
was that hepatitis C was a mild infection, and it took 25 years to find out its
seriousness. There was no means of treating the blood in those circumstances.
This was blood given to people when it was a matter of life or death whether they
received that blood, and we were acting on the best scientific and clinical advice
at the time.”%'°

The Government’s response to the Archer Inquiry is considered elsewhere in this Report.®"
However, it is significant to note that the “best treatment available” line was relied on by
officials when advising ministers how to respond to Lord Peter Archer’s report. Thus, on
10 March 2009, a briefing for a meeting between the Secretary of State (Alan Johnson),
the Minister of State for Public Health (Dawn Primarolo) and Lord Archer, emphasised that
it was “important to remember’ that “the treatment given to haemophiliacs was the best
available at the time and action was taken in good faith”;*'? in May 2009 the Department of
Health’s director of health protection, Elizabeth Woodeson, suggested for inclusion into a
Parliamentary Labour Party brief on the Government response to the Archer Inquiry the point
that “We believe that people were offered the best treatment available at the time”;#'® and on
2 June 2009 a submission to the Minister of State for Public Health sought to distinguish the
position in Ireland on the basis that “The Government here has never accepted any liability.
We believe that people were offered the best treatment available at the time”.5*

Line to take regarding the introduction of Hepatitis C screening

A further line to take which began to feature prominently in the 2000s was the assertion that
screening for Hepatitis C could not have been introduced earlier than it was (in September

608 Hansard parliamentary debates House of Lords Official Report 11 December 2003 p55 HSOC0003140

609 Hansard extract on Haemophiliacs with Hepatitis C: Financial Assistance Scheme 16 September 2003
p1 DHSCO0006217_008. The briefing pack for the parliamentary answer was emphatic that people
were not being compensated for a wrong done to them: “In carrying out NHS treatment, we have a
duty to take every reasonable care to make it safe, using the processes available at the time. That is
what we did.” Briefing note for parliamentary question 2 September 2003 p10 DHSC0006217_027

610 Hansard extract on Contaminated Blood Products: Hepatitis C 24 May 2006 p4 CBCA0000035. Lord
Warner was Parliamentary Under-Secretary of State for Health between June 2003 and May 2005,
from May 2005 to May 2006 he was Minister of State for National Health Services Delivery, and from
May 2006 to January 2007 he was Minister of State for NHS Reform.

611 See the chapter Government Response to the Archer Inquiry.

612 Briefing from Dr Rowena Jecock to Penelope Irving and Morven Smith 10 March 2009
p2 MHRA0024725

613 Email from Elizabeth Woodeson to Laura Hughes 22 May 2009 p2 DHSC5166878
614 Briefing from Dr Rowena Jecock to Dawn Primarolo 2 June 2009 p2 DHSC0041219 077
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1991). This line began to be used in the 1990s: thus, for example, a November 1995 briefing
for the Prime Minister, John Major, asserted that “As soon as reliable test became available
(1991) all blood donations tested to prevent Hepatitis C infection.”®'®

However, the particular significance of this line to take was its continued use following the
judgment of Mr Justice Burton in A and Others v National Blood Authority. This was litigation
under the Consumer Protection Act 1987 and thus did not concern negligence directly,
but it is important to note that the case did not solely address the question of whether
the infected blood was defective. It addressed also the question of whether the public
at large would legitimately expect that different steps would have been taken by way of
safety precautions (namely, the use of surrogate tests and the introduction of Hepatitis C
screening earlier than September 1991), and the judge therefore considered whether it was
reasonable to expect that these tests should have been adopted, taking into account all
relevant circumstances.®® His conclusions were that surrogate testing should have been
introduced (which it never was), that this would have happened at the latest by March 1988,
and that Hepatitis C screening should have been routinely introduced earlier than it was.
This latter point was even partly accepted by the National Blood Authority, since it conceded
that it should have happened by 1 April 1991 (although the judge himself went on to find that
it should have been earlier than that). It is also relevant to note that the judge’s background
findings included that there was no “public understanding or acceptance of the infection of
transfused blood by Hepatitis C. Doctors and surgeons knew, but did not tell their patients
unless asked, and were very rarely asked. It was certainly, in my judgment, not known and
accepted by society that there was such a risk”.*'" He said that “no warnings were given to
the public or to patients or recipients about the risk from the receipt of transfused blood or
in particular about the risk in question ... | am satisfied that neither the Defendants nor the
Government nor the Press, insofar as either of the latter were relevant, gave any or any
sufficient warning to the public of the risks”.%'®

Although the Department of Health was not a party to the litigation, it had been well aware
of its progress and knew full well what the judge had decided. It is to be presumed it knew
of the concession which the National Blood Authority had made, as to there having been
delay in introducing testing. A detailed brief to the Prime Minister, Tony Blair, about the case
was provided on 27 March 2001.5"® On 3 April 2001 Charles Lister sent a submission to Lord
Philip Hunt, the Parliamentary Under-Secretary of State for Health in the House of Lords,
whose responsibilities included blood and blood products, with a recommendation that an

615 Briefing for the Prime Minister: “no-fault” compensation for patients with Hepatitis C as result of NHS
treatment p1 DHSC0042937_075. There was a similar briefing for the Prime Minister in January 1995.
Briefing for the Prime Minister — Hepatitis C Look-back Exercise and Compensation 31 January 1995
p1 DHSC0002552_011

616 A and Others v National Blood Authority Judgment 26 March 2001 paras 106-107 PRSE0003333
617 A and Others v National Blood Authority Judgment 26 March 2001 para 55 PRSE0003333
618 A and Others v National Blood Authority Judgment 26 March 2001 para 100 vi PRSE0003333

619 Fax from Jill Taylor to Christine Dora 26 March 2001 SBTS0000356_037. A detailed submission
was also sent on 26 March 2001 to Lord Hunt. Briefing from Charles Lister to Lord Hunt 26 March
2001 DHSC0016517
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appeal should not be sought. That submission indicated that there were aspects of the
judgment which counsel believed were open to challenge (including the finding regarding
surrogate testing), but with only a 30% chance of success, which Charles Lister rightly
characterised as “poor’. It was “not proposed to challenge the Judge'’s finding that the Blood
Service should have introduced the hepatitis C screening test as soon as it was available
from 1 March 1990. This is not something we would wish to dispute nor would we stand any
chance of success.” The submission was widely copied within the Department of Health,
including to Private Offices of the Secretary of State and the CMO, to the Deputy CMO and
to special advisers.®?° Ministers decided, unsurprisingly in light of the advice but with some
reluctance, not to appeal.®?’

On 14 November 2001 John Hutton, the Minister of State for Health, told the House of
Commons that “Injecting drug misusers and those who received blood transfusions or blood
products before screening and viral inactivation processes were introduced have been the
main at-risk groups” and that “as soon as technology became available to render blood
products safe, it was introduced.”®? John Hutton’s speech did not therefore go as far as later
statements by asserting that the technology to render blood safe was introduced as soon as
it was available. His reference to rendering blood products safe was no doubt a reference
to viral inactivation and derived from the draft speech prepared by officials, which asserted
that: “The technology to make blood products free from hepatitis C in sufficient quantities to
treat all haemophiliacs in the UK was simply not possible prior to 1985. Once it was the NHS
introduced it.”®%® Although unrelated to the issues covered by Mr Justice Burton, this was
nonetheless incorrect: leaving aside the question of whether heat treatment was possible
prior to 1985, the implication of the draft was that all people with haemophilia received blood
products free from Hepatitis C from 1985 onwards. There was no acknowledgement of two
facts — that many people with bleeding disorders continued to be treated until the late 1980s
with commercial concentrates (which were not free from Hepatitis C), or of the fact that
domestic product available in Scotland prior to 1988 continued to transmit Hepatitis C.6%*

This line to take concerning viral inactivation of blood products from 1985 then morphed
into a line about the introduction of Hepatitis C screening in 1991. On 16 September 2003
Baroness Elizabeth (Kay) Andrews, emphasising that the financial assistance scheme for
Hepatitis C was ex gratia and not compensatory, asserted that “there was no liability when
this unfortunate event occurred. There was no test until 1991 for hepatitis C”.5%° This was,

620 Submission from Charles Lister to Lord Hunt 3 April 2001 p1, p2, p4, p5 DHSC0004054 012. Officials
in Scotland were more keen on an appeal and Dr Aileen Keel regarded the Department of Health’s
decision not to appeal as “lamentable”. Email from Christine Dora to Mairi Gibson and others 3 April
2001 p1 SCGV0000241_055, Email from Dr Keel to Christine Dora 6 April 2001 SCGV0000241_038

621 “After discussion with Lord Hunt, SofS is inclined ‘reluctantly’ to agree with the advice not to appeal.”
Email from Charles Lister to Jill Taylor 5 April 2001 p1 DHSC0004741_024

622 Hansard extract on Hepatitis C 14 November 2001 p16, p19 SCGV0000247_035

623 Draft speech for Adjournment Debate: Hepatitis C 14 November 2001 p5 DHSC0043576_058, Email
from Vicki King to Jane Colman 13 November 2001 DHSC0043576_053

624 See the chapters on Viral Inactivation, Self-Sufficiency and Haemophilia Centres: Policies and Practice.

625 Hansard extract on Haemophiliacs with Hepatitis C: Financial Assistance Scheme 16 September 2003
p2 DHSCO0006217_008. Baroness Elizabeth (Kay) Andrews, responding on behalf of the Government
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as a matter of fact, incorrect. Tests were available prior to 1991 — from 1989 onward, in fact.
Her assertion was based on a briefing that asserted that “The NHS introduced measures to
reduce the risk of transmitting Hep C in blood or blood products as soon as the technology
existed to do so0.”%?6 Shortly afterwards campaigner Carol Grayson wrote to Baroness
Andrews pointing out this error: “You must surely be aware of the whole-blood hepatitis
C cases that were won where the judge stated that testing/screening of blood donors for
hepatitis C should have been introduced prior to 1991, and that this country should have
acted as other European countries did and adopted testing earlier, erring on the side of
caution even if there were some false positive test results.”®?’

Despite the correct position having been pointed out by Carol Grayson,®?8 the line continued
to be deployed. A briefing for an oral parliamentary question in January 2004 suggested
the following answer to any call for a public inquiry: “Donor screening for hepatitis C was
introduced in the UK in 1991 and the development of this test marked a major advance in
microbiological technology, which could not have been implemented before this time.”®?
Richard Gutowski, in his statement to the Inquiry, recognised that this and similar statements
“could have better reflected the findings of the Court in A & others [2001] EWHC QB 446.7%%°

A brief by Scottish Executive officials for the meeting of Andy Kerr, the Minister for Health
and Community Care with the Scottish Haemophilia Groups Forum on 1 February 2005
stated, in relation to the introduction of Hepatitis C screening in 1991, that this development
was introduced “as early as [it] reasonably could be in the light of the current scientific
knowledge and technical capabilities at that time.”®*'

An update for the Secretary of State for Health, John Reid, dated 29 March 2005 emphasised
that “Donor screening for hepatitis C was introduced in the UK in 1991 and the development
of this test marked a major advance in microbiological technology, which could not have
been implemented before this time.”®%

in her capacity as a Government Whip.

626 Briefing note for parliamentary question on Hepatitis C financial assistance scheme September
2003 p12 DHSC0006217_027. The draft reply was drafted by Richard Gutowski and approved by
Dr Vicki King. This is even more misleading, for the technology existed to use surrogate testing which
would probably have reduced infections by Hepatitis C considerably. See the chapters on Hepatitis C
Surrogate Screening and also Viral Inactivation.

627 Letter from Carol Grayson to Baroness Andrews 21 September 2003 p1 WITN1055096

628 Though it should have been obvious that it had been authoritatively established by the judgment
of Mr Justice Burton in any event, and the line should never have been used by the Department of
Health after it decided that it had a poor chance of appealing the judge’s conclusions and decided not
to try to do so.

629 Briefing note for parliamentary question 15 January 2004 p8 WITN5292050. This was drafted by
Richard Gutowski and approved by Gerard Hetherington.

630 Written Statement of Richard Gutowski p138 WITN5292016. This was something of an
understatement. The line taken was incorrect.

631 Briefing from Sandra Falconer to the Minister for Health and Community Care 28 January 2005 p3
SCGV0000044_024

632 Minute from Gerard Hetherington to Helena Feinstein 29 March 2005 p2 DHSC5123255
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The Secretary of State for Health writing to Andy Kerr on 4 April 2005, repeated this line (in
the context of stating the Government’s position that a public inquiry was not justified).®** In
his oral evidence to the Inquiry Lord Reid noted that the wording of this letter was based on
the briefing received by officials and agreed that the line was “simply inaccurate.”®*

Two months later Caroline Flint, the Parliamentary Under-Secretary of State for Public
Health, writing to Nick Harvey MP, repeated the same line.5%

On 19 December 2005 the Department of Health’s Customer Service Directorate told Carol
Grayson that donor screening, introduced in 1991, “could not have been implemented
before this time.”®%

In January 2006 Lord Warner, speaking in the House of Lords, claimed that “the infection of
people with hepatitis C was inadvertent. Nothing could have been done at the time with the
technology available to assess the blood for that level of infection.”®*"

In a letter to the Haemophilia Society on 8 February 2006, Caroline Flint repeated that
“Donor screening for hepatitis C was introduced in the UK in 1991 and the development of
this test marked a major advance in microbiological technology, which could not have been
implemented before this time.”®*® This was advanced as part of the rationale for rejecting
a public inquiry. Later that same month, a minute to the Parliamentary Under-Secretary
of State for Public Health set out the media handling plan for the publication of the report
on Self-Sufficiency in Blood Products in England and Wales; the attached press release
quoted the Minister as saying that “The review based on the available evidence, concludes
that clinicians acted in the best interest of their patients in the light of the evidence available
at the time. Donor screening for hepatitis C was introduced in the UK in 1991 and the
development of this test marked a major advance in technology, which could not have been
implemented before this time.”®*° In her oral evidence to the Inquiry Caroline Flint, who was
not aware of Mr Justice Burton’s judgment, agreed that the press release should not have
been drafted in these terms. She observed that “The briefings that I've obviously looked
over in preparation for both my written statement and today and the answers | gave in

633 Letter from John Reid to Andy Kerr 4 April 2005 DHSC6264733

634 Written Statement of Lord John Reid para 16.3 WITN0793001. During his oral evidence, Lord
Reid was asked by counsel whether or not it was accurate to say that screening could have been
introduced earlier than 1991. He said: “Not only may be said, it can be said. | didn’t know this at the
time. | can’t recall being briefed at any time about the Burton decisions on this. My memory may be
at fault but | just can’t remember. So | would not have queried this at the time, but if you’re asking me
now, with what | know courtesy of the many thousand documents you were kind enough to send me,
yes, this is an inaccurate statement.” Lord John Reid Transcript 21 July 2022 p90 INQY 1000232

635 Letter from Caroline Flint to Nick Harvey 7 June 2005 DHSC0004213_083

636 Email from Department of Health Customer Service Directorate to Carol Grayson 19 December 2005
WITN1055128. This same email also erroneously asserted that there was “no evidence that imported
blood products carried a greater risk of transmitting hepatitis than those made in the UK.”

637 Hansard parliamentary debates House of Lords Official Report 12 January 2006 p7 ARCH0000428
638 Letter from Caroline Flint to Margaret Unwin 8 February 2006 p1 HSOC0009247

639 Memo from Sophie Coppel to Caroline Flint 23 February 2006 p4 DHSC0200112. See, to the same
effect, a document prepared as part of a briefing for a parliamentary question in the House of Lords in
March 2006. Briefing note for parliamentary question 21 March 2006 p5 DHSC0200118
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Parliament and elsewhere were very much sort of a 100 per cent suggesting that there was
no testing that could have been done before 1991.764°

In April 2006 an internal departmental document noted that Wales on Sunday was “doing a
story on renewed calls for a public inquiry”: the Department of Health’s position in response
was to be Caroline Flint saying — exactly as set out above — that “Donor screening for
hepatitis C was introduced in the UK in 1991 and this test marked a major advance in
microbiological technology, which could not have been implemented before this time.” This
statement was to be given to Wales on Sunday .t

The very same line to take appeared in a letter from the Secretary of State for Health,
Patricia Hewitt, to Michael Connarty MP on 27 April 2006 in response to the request for a
public inquiry.542

In September 2006 a Department of Health communications official wrote “/ found the
following line on a public inquiry on our CHIP systen [sic] and think it looks OK to use”. The
line to take was: “We are aware that some people would like the Government to set up a public
inquiry into this issue. We have great sympathy for those infected with Hepatitis C and HIV
and have considered the call for a public inquiry very carefully. However, the Government of
the day acted in good faith, relying on the technology available at that time and therefore we
do not feel a public inquiry would provide any real benefit to those affected.”®*

On 19 October 2006, writing to the Manor House Group, Caroline Flint again explained
the rejection of a public inquiry by reference to the introduction of donor screening in 1991
“which could not have been implemented before this time.”®** The same account was given
to the Haemophilia Society on 24 October.®4

On 25 October 2006 the Department’s Customer Service Centre wrote to campaigner Sue
Threakall using the same line to take.®*¢ A draft follow up letter to Sue Threakall in December
2006 contained a longer explanation:

“On the matter of holding a public enquiry about contaminated blood products, it
may be helpful if | explain that Caroline Flint and her predecessors have considered
a substantial published body of evidence on the developing understanding of
non-A non-B hepatitis, later known as hepatitis C, and the emerging knowledge of
the viral risks associated with pooled blood products ... In light of the substantial
numbers of documents and reports available, the Government does not consider
that a public inquiry would add significantly to the understanding of how the

640 Caroline Flint Transcript 16 September 2022 pp57-60 INQY 1000241
641 Department of Health Highlights 21 April 2006 p11 DHSC5068274
642 Letter from Patricia Hewitt to Michael Connarty 27 April 2006 p3 HSOC0009218

643 Email from Katie Robinson to Zubeda Seedat 15 September 2006 pp2-3 DHSC6696511. Zubeda
Seedat’s response was copied to William Connon.

644 Letter from Caroline Flint to Manor House Group 19 October 2006 p4 WITN1567016
645 Letter from Caroline Flint to Margaret Unwin 24 October 2006 HSOC0003591

646 Email from Department of Health Customer Service Centre to Sue Threakall 25 October 2006
DHSC0041155_118
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blood supply became infected with hepatitis C, or the steps needed to deal with
problems of this kind now or in the future.”

The points then listed included that “viral inactivation processes, heat treatment and
screening tests were developed and introduced as soon as practicable.”®*’

On 19 February 2007 William Connon wrote to Dawn Primarolo, the Minister of State for
Public Health and to Lord Hunt in response to media reports of an announcement of a public
inquiry. The lines to take included “the Government of the day acted in good faith, relying on
the technology available at the time” and “Donor screening for Hepatitis C was introduced in
the UK in 1991 and this marked a major advance in microbiological technology, which could
not have been implemented before this time.”%8

The same line to take was relied on by Dawn Primarolo, Minister of State for Public Health,
in July 2007 in telling the Manor House Group why the Government did not consider a
public inquiry to be justified.®*°

Following the publication of the Archer report, a briefing provided to the Secretary of State
for Health, Alan Johnson, and for Dawn Primarolo, in advance of a meeting with Lord Archer
on 11 March 2009, asserted that “as soon as technologies (heat treatment and testing) were
available to improve safety, they were introduced.”®° A briefing from the Secretary of State’s
Office for the Parliamentary Labour Party in May 2009 asserted that “Action was taken as
soon as possible to introduce testing and safety measures for blood and blood products as
these became available.”®' On 2 June 2009 a submission to Dawn Primarolo regarding the
Government’s response to the Archer report stated, as part of an explanation as to why the
position in Ireland was different, that “as soon as blood screening tests were available they
were implemented.”%%?

647 Email from Department of Health Customer Service Centre to Sue Threakall December 2006
DHSC6483387. This was approved by Caroline Flint on 19 December 2006. Note from Jacky Buchan
to Caroline Flint 15 December 2006 DHSC0041155_113. “The knowledge that | acquired was
incremental and when an issue or new briefing came to me, | would have been asking questions to
understand what, if anything, had changed. This means that the documents, while very helpful, do
not communicate the whole picture and also do not help me remember the whole picture.” Written
Statement of Caroline Flint para 3.2 WITN5427001

648 While the Government extended its greatest sympathy to those infected with Hepatitis C and HIV, the
lines to take were such that “the Government of the day acted in good faith, relying on the technology
available at the time and therefore we do not feel that a public inquiry would provide any real benefit to
those affected.” Memo from William Connon to Dawn Primarolo and Lord Hunt 19 February 2007 p1
DHSC0041155_023

649 Letter from Dawn Primarolo to Manor House Group p2 DHSC6548424

650 Briefing from Dr Rowena Jecock to Penelope Irving and Morven Smith 10 March 2009 p2
DHSC0041157_052. The briefing was prepared by Dr Rowena Jecock and cleared by Dr Ailsa Wight.

651 Government response to the Archer Inquiry from the office of Alan Johnson 27 May 2009 p4
ARCHO0001160. Alan Johnson, in his statement to the Inquiry, acknowledged that the High Court’s
2001 finding that the UK should have introduced screening or surrogate testing earlier should have
been reflected in the briefing. Written Statement of Alan Johnson para 3.46 WITN7197001

652 Briefing from Dr Rowena Jecock to Dawn Primarolo 2 June 2009 p2 DHSC0041219_077. The briefing
was prepared by Dr Rowena Jecock and cleared by Dr Ailsa Wight.
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The repetition of this line to take at this stage is particularly incomprehensible because the
Archer report had itself set out the facts regarding testing very clearly:

“The United Kingdom delayed testing until a specific test (as opposed to a
surrogate test) became available. Even then, although such a test was in use in
Japan in 1989, and in the USA, Australia and most European countries in 1990,
the United Kingdom delayed introduction until the product had been approved by
the Food and Drug Administration (FDA) in the USA, and it was not introduced
into the United Kingdom until September 1991.”

The Archer report then continued by referring to Mr Justice Burton’s judgment and
conclusions.®*® No one reading the Archer report could have genuinely believed that “as
soon as blood screening tests were available they were implemented.”

“Inadvertent”

Numerous documents from the Department of Health in the time periods discussed above
also referred to the infection of people with HIV or Hepatitis C from blood or blood products
being “inadvertent”. A handful of examples serve to illustrate the position (emphasis added):

‘you have set out the case for immediate action to identify, counsel and treat
those who may have been inadvertently infected with HCV by the NHS through
blood transfusions.” %%

“Dear Doctor ... | am sending this letter to inform you of the guidance and
procedures for the look back exercise announced by Tom Sackville, Parliamentary
Secretary of Health, on 11 January 1995, to trace, counsel and, if necessary,
treat those people who may have been inadvertently infected with hepatitis C
through blood transfusions.” %®

653 The Archer Inquiry: Independent Public Inquiry Report on NHS Supplied Contaminated Blood and
Blood Products 23 February 2009 pp56-57 ARCH0000001

654 Letter from Tom Sackville to Lord Fraser QC 4 January 1995 p1 DHSC0032208_136. This letter
also demonstrates a desire to protect the line which had been adopted about having acted as
quickly as possible on the basis of the best advice available, for it continues: “I have accepted the
recommendations of the Advisory Committee on Microbiological Safety of Blood and Tissues for
Transplantation [MSBT] and given the go-ahead for a look back programme to be undertaken in
England as soon as possible. More particularly | have instructed Dr Jeremy Metters, DCMO [Deputy
Chief Medical Officer], the chairman of the MSBT to set up without delay an ad hoc Working Party to
draw up guidance on the counselling and treatment options. The working party will consider all actions
which need to be taken to satisfy Ministers’ duty of care towards the patients concerned and this may
include good practice guidance on treatment, research etc. | want to see the look back exercise
started as soon as possible ... | understand your wish to move quickly in Scotland to put in hand
the look back exercise. | hope however you will recognise the overwhelming advantage of us moving
forward on a UK wide basis. Any piecemeal approach, quite apart from giving all the wrong signals
and causing confusion to the public, will seriously compromise the Government’s defence that we
have acted as quickly as possible on the basis of the best advice available and uniformly.” Emphasis
added. The line is regarded as a form of defence, rather than an impartial setting out of the truth as
it is believed to be; the emphasis is on presentation rather than openness and transparency; and it
is a poor reason to seek to delay a measure meant to benefit public health that it should have to wait
in the interests of presenting government in a better light (or, here, a less bad one). Letter from Tom
Sackville to Lord Fraser QC 4 January 1995 p1 DHSC0032208 136

655 Dear Doctor letter from Dr Kenneth Calman 3 April 1995 p1 NHBT0002764 001
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“the Government have great sympathy with those who may have been
inadvertently infected with hepatitis C through national health service treatment,
but as no fault or negligence on the part of the NHS has been proved, we have
no plans to make special payments.” 5%

“The needs of people whose condition results from inadvertent harm is met from
benefits available to the population in general. On that basis, we have decided
not to make an exception to the general rule in the case of haemophiliacs infected
with hepatitis C.” %57

“some people have inadvertently become infected with Hep C and some of
them have become ill.” 8

“As | have made clear repeatedly and repeat again today, the infection of people
with hepatitis C was inadvertent.” ®>°

“you express disappointment that the payment scheme has not been extended
to dependants of those who have died following inadvertent infection with
hepatitis C.” ¢

“Unfortunately, in the 1970s and early 1980’s, before effective viral inactivation
procedures had been developed, many patients with haemophilia were
inadvertently infected with hepatitis C from contaminated blood products.” %

“Whilst successive Governments acted in good faith, the serious infections
inadvertantly [sic] contracted by these patients as a result of their treatment had
tragic consequences, and we are deeply sorry that this happened.” %2

Even the 2002 Hepatitis C Strategy for England stated that “Prior to the introduction of viral
inactivation of blood products in 1984, and before 1991 when the screening of blood donors
was introduced, some recipients of blood and blood products were inadvertently infected.”%®3

To suggest, in this context, that something was inadvertent is to suggest that it was
accidental and unintentional. It hints at something that could not have been known about —
a mishap, a chance by-product. Yet the risks of transmission of hepatitis were well known.
Such transmission was not the purpose of the treatment, but that it might result was well
recognised by clinicians and within government. It had been known for years in medical and
public health circles. To characterise it as inadvertent is thus to downplay the significance of
what happened.

656 Hansard written answer on Hepatitis C 12 March 1996 p1 DHSC0002533_113
657 Hansard written answer on Hepatitis C 28 July 1998 DHSC0006894_097

658 From a briefing dated 8 September 2003 in respect of a parliamentary question. Briefing note for
parliamentary question 2 September 2003 p10 DHSC0006217_027. The draft reply was drafted by
Richard Gutowski and approved by Dr Vicki King.

659 Lord Warner speaking in the House of Lords. Hansard parliamentary debates House of Lords Official
Report 12 January 2006 p7 ARCH0000428

660 Letter from Melanie Johnson to Roddy Morrison 25 March 2004 p1 HSOC0013726

661 Letter from Lord Warner to Lord Patrick Jenkin 10 March 2005 p1 ARCH0002570

662 Lord’s Oral Questioning Briefing Pack, referring to Lord Archer’s Inquiry p2 DHSC5562703
663 Department of Health Hepatitis C Strategy for England August 2002 p9 WITN6942004
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Sir John Major, giving evidence to the Inquiry, drew gasps from many of those who had been
infected and affected and had survived to hear his testimony when he described what had
happened as “incredibly bad luck”. The expression has similarities to it “being inadvertent”.
However, he went on to explain that though he had used words which he acknowledged
could have been better chosen, he had thought the incidence of infection was “completely
random”.%%* It was plain from his testimony — and his reaction to the realisation that he was
seen to have used an inappropriate phrase — that he personally disavowed the idea that it
was appropriate to describe the infection as inadvertent.

Commentary

The infection of thousands of NHS patients with HIV, Hepatitis C and Hepatitis B has (rightly)
been described as the worst treatment disaster in the history of the NHS.%¢5 Announcing in
July 2017 that there would, finally, be a public inquiry, the then Prime Minister, Theresa May,
called “The contaminated blood scandal of the 1970s and 80s” an “appalling tragedy which
should simply never have happened. Thousands of patients expected the world-class care
our NHS is famous for, but they were failed.”®*® How was it then that for years it was repeatedly
and robustly asserted that those infected had received “the best treatment available™?

The factual basis (if any) which gave rise to the initial formulation and adoption of this line
to take is unclear. There is, for example, no advice from the Chief Medical Officer to that
effect.®®” It appears to have first been used by Charles Dobson in a submission to ministers
in June 1989 in relation to the HIV litigation.®%® Charles Dobson worked to Strachan Heppell,
Deputy Secretary, who then expressed himself in a similar fashion, as did the Prime Minister,
Margaret Thatcher. None is recorded as querying it. Lord Horam, in his oral evidence to
the Inquiry, acknowledged that he was repeatedly told by civil servants in the documents
prepared for him that people had received the best available treatment at the time.¢° His
expectation was that there would have been a proper evidential basis for that assertion —
that officials would have investigated the matter so as to be able to assert that everyone was
treated with the best treatment available at the time. He did not question the basis for this
confidently asserted line to take but trusted their judgement.®° Sir John Major also confirmed
that, if he had been told that there were question marks about the best treatment available,

664 Sir John Major Transcript 27 June 2022 p43, p163 INQY1000219

665 Hansard extract on Haemophiliacs and Hepatitis C 5 June 1998 p1 HSOC0003171, Letter from Karin
Pappenheim to Ray Michie 9 November 1998 p4 HSOC0026374, Hansard extract on Blood Products:
Effects of Contamination 30 March 2000 p1 HSOCO0011775

666 Infected Blood Inquiry Briefing Pack p2 DHSC0050189

667 The line emerged during the course of litigation, and so one source might in theory have been the
expert evidence obtained by the Department of Health for the purposes of that litigation. However, not
only is there no evidence to indicate that this was in fact what gave rise to the line, but even a short
moment of self-reflection should have been sufficient for the Department of Health to appreciate that
expert witness reports from the very reference centre directors whose actions and advice were under
question would not be the most promising source of impartial analysis.

668 Memo from Charles Dobson to Alan Davey 26 June 1989 pp1-3 MHRA0017681. For a fuller account
see the chapter on the HIV Haemophilia Litigation, where the use of the phrase is also considered.

669 Lord John Horam Transcript 29 June 2022 p21 INQY1000217
670 Lord John Horam Transcript 29 June 2022 pp113-116 INQY 1000217
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or whether patients had been given proper information about risks, or whether there was
a delay in the introduction of screening, he would have asked to have that information, the
details of what was not done and the effects of that, so that he was in a position to make a
judgement based on facts.®”

The reality is that this use of this blanket line to take — sometimes applied to the position
of people with bleeding disorders, sometimes to all those infected with Hepatitis C from
blood or blood products — was inappropriate. It was wrong. It was a statement of perfection
— asserting that there was nothing better that could have been done. The use of such a
statement should always be approached with considerable caution. There was no recognition
of anything that might balance the absolutist claim that the treatment was simply the best.
It took no account of whether there were steps that could have been taken to reduce the
risks of viral transmission (eg not using prison blood; improving donor selection; improving
donor screening practices; earlier testing of blood). It took no account of the alternatives to
treatment with factor concentrates, which did exist. It took no account of whether patients
may have been over-treated (whether with blood or blood products). It took no account of
whether commercial concentrates, carrying a known greater risk of hepatitis, should have
been licensed. It took no account of how government looked the other way as pool sizes
increased and increased when manufacturing NHS concentrates, to the extent that the
theoretical benefit of small pool sizes was lost, and the risk of infection increased. It took
no account of what if any information about risks had been provided to patients about the
treatment. It thus took no account of whether those treated had given informed consent. It
took no account of how clinicians, faced with uncertainty as to whether non-A non-B Hepatitis
was benign or a serious disease with significant long-term consequences, assumed the
former unless there was more proof of the latter, thus failing to give safety priority. It took no
account of whether there were particular cohorts of patients (eg children, people with mild
haemophilia, obstetric patients) who could or should have been treated differently. It took no
account of delays in introducing heat treatment into NHS production which (as it transpired)
would have been effective against hepatitis, and would in almost all cases have prevented
HIV. It appears to have been based in part on the erroneous belief that treatment with factor
concentrates was necessary for the survival of people with bleeding disorders as a cohort.®”2

In short, adopting the line amounted to blindness. Adopting it without realising it needed to
have a proper evidential base, and they did not know what it was, was unacceptable.

The line, which was wrong from the very outset, then became entrenched for around twenty
years: a dogma became a mantra. It was enshrined. It was never questioned. No one stopped

671 Sir John Major Transcript 27 June 2022 pp146-148 INQY1000219. He added that he did not ask those
questions because he was not advised that there might have been question marks about the treatment
received by patients. He, like other ministers, was told that patients had received the best treatment
available in light of medical knowledge at the time. See for example Briefing for the Prime Minister:
“No fault” compensation for patients with Hepatitis C as result of NHS treatment DHSC0042937_ 075

672 This was Lord Clarke’s view. He suggested in his evidence to the Inquiry that the best treatment
available line would have been a reflection of the fact that “more people would be damaged, and the
quality of life of haemophiliacs very badly damaged, if we stopped giving them the Factor VIII.” Lord
Kenneth Clarke Transcript 28 July 2021 pp172-174 INQY1000142
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to ask “What'’s the evidence for the apparently extraordinary claim that treatment which has
killed over a thousand people with bleeding disorders was the best available treatment in
the light of medical knowledge at the time?” It quite clearly fed into decisions not to provide
financial support to those infected with Hepatitis C.6"® It influenced the repeated refusal to
hold a public inquiry. As the Haemophilia Society observed in its written submission to the
Archer Inquiry, “Without an independent review of its validity, no minister can be sure that
the best treatment was given ... at best, the Ministers’ responses have been complacent”.5*

Stephen Dorrell acknowledged, in relation to this line to take, that it was “clearly open
to ministers and officials to enquire whether there was any evidence of negligent or
unprofessional care associated with the HCV cases” and that “this specific question does
not appear to have been asked.”® In relation to Hepatitis C, Ministers took on faith what
civil servants said; civil servants took on faith what the files said. No one stood back and
reflected. No one asked questions — could this really be right? How could the best treatment
available lead to the infection of so many?

The line that the screening of blood for Hepatitis C was introduced as soon as possible
was untrue. It must have been known to be untrue by the Department of Health, given the
judgment in A and Others v National Blood Authority. In any event, it had been recognised
within the Department of Health even before that case was heard that the UK might well
be criticised for being so late by comparison with other countries. There has been no
explanation as to how the line came to be formulated in the first place or why it was parroted
without question for years. Poor corporate memory is not an adequate answer, though it
explains why use of the line persisted for so long.

It is clear that the claim that the screening of blood f