REPORT ON IMPLEMENTATION OF AL-SWEADY INQUIRY RECOMMENDATIONS

This report provides detail on the implementation by the Ministry of Defence of the recommendations made in the report of the Al-Sweady Inquiry, chaired by Sir Thayne Forbes and published on 17 December 2014.

The Ministry of Defence has implemented in full four recommendations (Recommendations 3, 5, 7, and 9).  These call for, respectively, the dating and retention of training material; the introduction of procedures to ensure the adequate recording of the capture of individuals and their physical condition on capture; the introduction of safeguards during the strip-searching of detainees; and provision for the recording of medical decisions on the suitability of detainees for detention and questioning.  The Department has partly implemented, or intends to implement, the other five (Recommendations 1, 2, 4, 6, and 8).  

The third edition of Joint Doctrine Publication 1-10, Captured Persons (CPERS) was published on 23 January and implements changes that anticipated three of these recommendations (Recommendations 5, 6, and 7) in whole or in part.  An update to this doctrine, which will make further changes in response to the recommendations, will be published within the first half of this year.

The position on those recommendations that have not yet been fully implemented is as follows:

· Recommendation 1.  This invited the Secretary of State to consider whether the MoD’s records management policy provides sufficient assurance that the Department can locate and disclose to the courts all relevant materials.  Operational records are brought back to the UK at regular intervals throughout an operation, catalogued and archived.  While the Public Records Act does not permit the Department to retain records for more than 20 years without application to the Lord Chancellor, this mechanism will be employed wherever the review of this material at the 15-year point indicates that this is necessary.  Consequently, the Secretary of State is satisfied that the current records management policy adequately addresses the concerns in relation to the practices in 2004 that led the Chairman to make this recommendation.
· Recommendation 2.  This envisages routine audio and video recordings of tactical questioning as well as interrogation sessions, and the retention of such recordings. As a matter of policy since 2010, interrogation sessions have been conducted in dedicated facilities with both primary and back-up audio- and video-recording equipment.  If equipment malfunctions and the exigencies of battle require it, interrogations can – exceptionally, and with the consent of a designated officer – be conducted without functioning audiovisual equipment.

There are, however, certain practical issues to be overcome in extending this practice to tactical questioning.  Unlike interrogation, tactical questioning is conducted as a battlefield activity either in the immediate aftermath of an engagement or during sustained engagements.  It is often time-critical, and can elicit intelligence that prevents further casualties amongst Service personnel and civilians.  Defence officials are investigating whether robust technical solutions can be delivered in an assured manner.  Should it prove impossible to identify a viable solution, Ministers will notify the House.
As and when a viable solution is implemented, the tactical questioning policy will be updated to take account both of the intention that tactical questioning should be recorded and of the limitations of the technical solution.  In common with the interrogation policy, the tactical questioning policy will include provisions for tactical questioning to be conducted – in exceptional circumstances and with the approval of a designated officer – without functioning audiovisual equipment.

· Recommendation 4.  This calls for promulgation of an achievable and human rights-compliant shooting incident policy. The requirements under the Armed Forces Act 2006 to report serious incidents to the Service Police are clear.  Shooting incident policies are theatre-specific and are written to reflect the security situation and the role in which the Armed Forces are employed.  On enduring operations they evolve over time.  Any change to our existing policy must take those realities into account, must avoid unreasonable constraints to operational effectiveness, and must be practically achievable.  In accordance with the recommendation, the MoD is investigating the feasibility of an overarching Shooting Incident Policy that would be compliant with Article 2 of the European Convention on Human Rights, regardless of what the demands of Article 2 might be as a matter of law in a given situation.
· Recommendation 6.  This envisages provision of information to all detainees on their rights and responsibilities on arrival in detention. The 3rd edition of Joint Doctrine Publication 1-10 requires that “Every [captured person], upon admission, shall be provided with written information and a verbal briefing (in a language they understand) about the regulations governing the treatment of [captured persons] …,” i.e. that they will be treated fairly and humanely in accordance with international humanitarian law.  The next edition will provide greater detail as to the specific information that should be provided.

· Recommendation 8 calls for a review of the provision of interpreters required to ensure that prisoners are treated properly.  The Department has set work in hand to establish contracts for interpreter provision on future operations which should provide a better level of support for the tasks set out in this recommendation.
