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Case No: 1808465/2007

1808887/2008
1810815/2008
RESERVED JUDGMENT
1. The Claimant was unfairly dismissed.
2. There should be no reduction from any award by reason of any contributory

fault or by reason of any assertion that if fair and proper procedures had
been followed the Claimant may have been fairly dismissed.

3. That dismissal was not an automatically unfair dismissal pursuant to s 98A
Employment Rights Act 1996.

4. The Claimant was subjected to a detriment by reason of having made a
qualifying protected disclosure.

5. The Complaint of Sex Discrimination is well founded in relation to the First
Respondent (The Mid Yorkshire Hospitals NHS Trust), the Sixth Respondent
(Dr David Dawson), the eighth Respondent (Dr Collin White) and the twelfth
Respondent (Mrs Dianne Nicholls)

6. The Complaint of Race Discrimination is well founded in relation to the First
Respondent (The Mid Yorkshire NHS Trust), the sixth Respondent (Dr David
Dawson), the eighth Respondent (Dr Collin White) and the twelfth
Respondent (Mrs Dianne Nicholis)

7. The Complaints brought against the Second, Third, Fourth, Fifth, Seventh,
Ninth, Tenth, Eleventh, Thirteenth, Fourteenth and Fifteenth Respondents
are dismissed.

REASONS

1. This is a claim brought by Dr Eva Michalak against fifteen named
Respondents.  Dr Michalak has been represented throughout these
proceedings by Dr Julian DeHavilland, her husband, Respondents 1 - 13
have been represented by Mr Frank Sutcliffe, solicitor. The Fourteenth and
Fifteenth Respondents have been represented by Mr Richard Mumford of
Counsel.

2. These proceedings were initially listed to be heard over a period of fourteen
days, between 1 September and 28 September 2009. The original time
estimate proved wholly inadequate and so the Hearing was adjourned part-
heard to 19 November 2009. The matter was referred for Judicial Mediation
in between those two Hearing dates. The matter then continued to be heard
on those dates that had been identified as being mutually convenient, the
evidence finally being concluded on 12 February 2010. We spent a total of
36 days hearing evidence. Directions were then made for written
submissions to be exchanged and lodged and the Tribunal met in chambers
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on 8 April 2010 to commence our deliberations. The Tribunal spent the 15" —
19" April deliberating and arriving at our findings of fact. Those were then
produced in draft form to be used as a basis for our final deliberations which
were conducted on the 26" and 27" May 2010

3. It was agreed between the parties in advance of the start of this Hearing,
that the issues relating to the Fourteenth and Fifteenth Respondents were
sufficiently discrete that the Tribunal could hear the Claimant’s evidence in
relation to those issues and then hear from those witnesses to be called on
behalf of the Fourteenth and Fifteenth Respondents, before we began to
deal with the proceedings against the remaining Respondents. In that way
Mr Mumford was not required to attend throughout the hearing.

4. It was also agreed by all the representatives that the Tribunal should read
witness statements in advance of that witness giving evidence and that their
statements could then be taken as read. That agreed approach has saved
considerable amounts of time, it took the Tribunal the best part of two
working days to read the Claimant's witness statement, it would have taken
her far longer to have read it out aloud, and by and large the other witness
statements were read in the Tribunal's own time, rather than during the
normal sitting hours.

5. We would like to say something about the representatives. Mr Mumford and
Mr Sutcliffe, of course, dealt with this matter with their customary courtesy
and efficiency. We are particularly indebted to Mr Sutcliffe upon whom the
majority of the burden no doubt fell to manage the voluminous documents
which were involved in this case, we had some sixteen files of documents in
all, many of which being lever arch files with documents photocopied on both
sides. We are also very appreciative of the fact that when the case was
originally adjourned part-heard, Dr DeHavilland and Mr Sutcliffe reached an
agreement as to the number of days that were required to complete the
evidence, the days when each of the witnesses would be called and the
length of time that Dr DeHavilland would need to cross-examine each of
those witnesses. Fortunately each of the witnesses was able to attend on
the agreed dates and Dr DeHavilland ensured that his cross-examination
was completed within the time that had been allocated to him. In that way
we were able to progress this case to conclusion, conscious of the fact that
on occasions Dr DeHavilland may well have wanted to ask many more
questions than time sometimes permitted.

6. We would particular wish to pay tribute to the contribution that Dr
DeHavilland has made to these proceedings. As he has repeatedly told the
Tribunal, he has no legal expertise or training. He is, we understand, a
Research Scientist by profession. It seems to us that he has used his
talents to the maximum effect in getting to grips not only with the facts of this
case but achieving an understanding of the employment law that applies
and to the procedures that the Tribunal use in determining disputes of this
sort. He has clearly gone to very considerable efforts to prepare his wife's
witness statement in a way that, although lengthy, could be easily read and
absorbed by the Tribunal, he has prepared a number of diagrammatic or

schematic documents designed to assist the Tribunal in readily
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understanding aspects of the Claimant’s case and he has prepared a lengthy
but equally cogent written submission for the Tribunal to consider. His
cross-examination of the witnesses would put many professional advocates
to shame. He clearly put considerable effort into preparing his cross-
examination which was always structured and rarely repetitive.
Unsurprisingly, in a case as complex as this, there were many occasions
when the Tribunal sought to intervene to provide guidance or assistance
where, for example, it was thought that the wrong questions may be being
asked of the wrong witness. Invariably that guidance was met with a
courteous response and was accepted by Dr DeHavilland. We would like to
give Dr Michalak our assurance that, in our view, it is highly unlikely that she
could have been better served by a professional representative.

The Parties

7.

10.

11.

12.

13.

14.

15.

Dr Eva Michalak was born on 1 September 1958. She was born and
brought up in Poland, which is where she trained and qualified as a medical
Doctor. Her qualifications were such that upon coming to live in the United
Kingdom, she attained Consultant status and having worked in other
hospitals within the UK, on 29 April 2002 she was employed by the
Respondents as a Consultant Physician, with a specific interest in
nephrology.

The Mid Yorkshire Hospitals NHS Trust manages three main hospitals at
Pontefract, Wakefield and Dewsbury.

Mrs Susie Brain-England is a Non-Executive Director of the Respondent
Trust and was a Chair of the disciplinary panel, which led to the Claimant's
dismissal.

Mrs Julia Squire is the current Chief Executive of the Respondent Trust and
a member of the disciplinary panel.

Mr Toby Lewis is the former Chief Operating Officer of the Trust and also a
member of the disciplinary panel.

Dr Nick Naftalin was an “independent” medical member of the disciplinary
panel, he is not employed by the Trust.

Dr David Dawson was the Trust's former Medical Director and Interim Chief
Executive. He was the original case manager co-ordinating the investigation
into the Claimant’s alleged conduct.

Dr Mahesh Nagar is the Trust's Associate Medical Director and a Consultant
Anaesthetist. He was a member of the CEA appeal panel which consider
the Claimant’s appeal in June 2007 and was the successor to Dr Dawson as
case manager.

Dr Colin White is a Consultant Physician at the Trust and Dr Michalak’s
former head of department.
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24,

Case No: 1808465/2007
1808887/2008
1810815/2008
Dr Sue Barnes was the Clinical Director in General Medicine at the Trust.

Dr Rob Lane is a Consultant in Palliative Care and Medical Director at the
Trust.

Dr Richard Jenkins is a Consultant Endocrinologist/Diabetologist at the Trust
and was clinical lead for acute medicine since June 2005,

Mrs Dianne Nicholls is the Trust's Director of Human Resources.

Dr Deborah Mcinerny was the “independent” investigator commissioned by
the Trust to carry an investigation into the allegations against the Claimant,

Dr Patrick Neligan was the Associate Dean of the Yorkshire Deanery.

Professor William Burr was the Post-Graduate Dean of the Yorkshire
Deanery.

It may be helpful to explain the role of the Yorkshire Deanery. They are a

Junior Doctors within this area.

We attach as a first appendix to this decision, a cast-list of all of those other
people who feature within the history of this case for ease of reference.

The Issues

25.

26.

relevance and that evidence which may have no bearing upon the issues
which a Tribunal are to pe asked to resolve.,

concepts to unrepresented Claimants and trying to distill from the mass of
information put before them what the legal issues may be. Inevitably that
process leads to a schedule of issues which is the Judge's own
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interpretation of what the issues are likely to be which may or may not
accord with the Claimant’s understanding.

Such was the difficulty in this case. The complaints that this Tribunal were
being asked to consider involved many events that occurred between the
Claimant’s appointment in April 2002 and her ultimate dismissal on 14 July
2008. This Employment Judge would once again express his appreciation
for the efforts made by Dr DeHavilland when he sought to come to grips with
the complicated legal issues involved and when he prepared various
schedules setting out the acts of discrimination upon which he sought to rely.
During the process of case management these allegations were
incorporated into the agreed schedule of issues which is attached to this
decision as appendix 2. It has to be acknowledged by this Employment
Judge that his understanding of this case, when that schedule was
formulated by him, was far less extensive than his understanding now is.
Having, however, reviewed that schedule, whilst being far from perfect, it
does, we think, adequately reflect the key component parts of the case being
advanced on behalf of the Claimant. The one additional issue which is not
reflected within the schedule but, as is clear from the submissions before us,
is within the contemplation of the parties as being an issue for us to resolve,
is whether the reason, or principal reason, for the Claimants dismissal was
that she had made a qualifying protected disclosure or whether she had
been subjected to a detriment by reason of having made a protected
disclosure.

The core of the Claimant’s case can, however, be distilled, we think, into the
following parts:-

(a) By reason of the fact that the Claimant became pregnant and took
maternity leave shortly after her appointment, by reason of the fact
that upon her return from maternity leave she raised issues about
payment that had been made to her professional colleagues during
her absence, and the Respondents’ failure to make those payments
to her and thereafter compiained of sex discrimination, she became
unpopular with senior clinicians and managers within this Trust. It is
her contention that as a consequence a concerted campaign was
mounted to bring her employment with the Trust to an end (this was
referred to by Dr DeHavilland as a “get Eva campaign”). It is her
contention that her ethnic origin had a part to play in the
Respondents’ actions. That concerted campaign led to a “bogus”
disciplinary procedure being adopted, an unjustified, lengthy,
suspension leading to her dismissal, for no good or justifiable
reason.

(b) The Claimant contends that she was, by the time of her dismissal, a
disabled person, suffering from a psychiatric illness caused by the
Respondents’ actions, that the Respondents failed to make
appropriate adjustments in the course of the disciplinary procedure
to take account of the difficulties that that iliness caused her and that
they then dismissed her at a hearing which she could not attend
because she was ill and a patient in St James’ Hospital suffering
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from suspected heart disorders.
(c) That, as a consequence, her dismissal was the conclusion of an

extensive process of sex and race discrimination, was related to the
fact that she had made a protected disclosure, amounted to disability
discrimination, and was an unfair dismissal, both in terms of Section
98 and Section 98A of the Employment Rights Act 1996.

Shortly before the substantive Hearing was due to begin, an issue arose
relating to the medical evidence obtained in support of the Claimant'’s
contention that she was a disabled person. The Respondents were seeking
to instruct their own medical expert and were not willing to concede disability
on the basis of the report that had been obtained. To have given such leave
would, inevitably, have led to the substantive Hearing having to be
postponed, which everybody viewed as being undesirable. This Judge took
the view that the medical evidence that had been obtained so far went not
only to the issue of disability but potentially to the issue of remedy. It is the
Claimants intention to pursue a claim for compensation for personal injuries
allegedly sustained by reason of these alleged acts of discrimination. This
Judge took the view that in the circumstances of the Claimant's case, as he
understood it to be, the allegation of disability discrimination may not add a
great deal, if anything, to the substance of her claim, depending upon the
Tribunal's findings, and it was accordingly agreed that the issue of whether
the Claimant was a disabled person would not be resolved at the substantive
Hearing, but would be left to be resolved at a subsequent Hearing, if the
parties believed that to be necessary in the light of the total findings of this
Tribunal in relation to the other issues before it.

The Claimant effectively alleges a conspiracy operating over a period of
some four years. We have heard much detailed evidence involving many
events that occurred during that period. By the very nature of the Claimant's
case, she relies upon the Tribunal drawing inferences from many of those
events to support the basic contention of a conspiracy. This is, effectively, a
jigsaw consisting of many pieces of evidence, and in order to succeed in this
case the Claimant's contends that it is only when all those pieces of
evidence are put together that the picture becomes clear.

We are conscious that in our findings of fact there will be many issues of
detail that have been canvassed at length before us, which we may have
omitted to make reference to . It is, however, our belief that if we piece
together sufficient parts of the jigsaw, we will be able to determine what the
picture consists of to the appropriate level of proof required of us.

Findings of Fact

The Evidence

32.

Before we deal with the history of this case, we would like to make some
observations about the quality and the nature of the evidence that some of
the key witnesses before us have given. We begin by commenting upon the
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evidence of Dr Michalak. We recognise immediately that we have to
approach her evidence with care. The Tribunal were presented with a
beautifully prepared witness statement divided into seven different sections,
colour-coded to co-ordinate with a detailed, but very helpful, pictorial
representation of this claim. Dr DeHavilland makes no secret of the fact that
this statement is of his creation. When giving her evidence before the
Tribunal Dr Michalak confirmed that the contents of that statement were true.
We have absolutely no reason to believe that Dr Michalak did not give us
that assurance in good faith. We have no reason to believe that she was not
aware of the contents of the document.

33. The fact of the matter is that it was not a document of her making. That of
course is not all that unusual, in that many witness statements presented to
Employment Tribunals are the creation of the solicitors involved, albeit that
the documents are created on the basis of instructions given. In this case
there is a risk that this document was created on the basis of the recollection
of Dr DeHavilland, rather than the recollection of Dr Michalak.

34. In the normal event, any problems arising in that regard would become
evident during the course of cross-examination. Unfortunately, in this case,
Mr Sutcliffe had the greatest of difficulty in cross-examining Dr Michalak. We
make no findings as to her actual state of mental health, because this is an
issue that might be the subject of debate in the future. All we would say is
that it was abundantly apparent that throughout the course of her evidence
Dr Michalak was close to tears, and on occasions we had to break to enable
her to compose herself.

35. Mr Sutcliffe endeavoured to cross-examine her by asking simple
straightforward questions that would normally attract simple and
straightforward answers. Unfortunately Dr Michalak was not able to respond
in such a way. We have no doubt that she and her husband have lived and
breathed the circumstances surrounding this case over a number of years.
She saw this Hearing as her main and perhaps last opportunity to give a full
and detailed account of ali the events that ied, as she perceived it, to the end
of her career. She was obviously desperate to ensure that nothing at all was
left out.

36. Almost every question asked of her resulted in Dr Michalak explaining that
the issue about which she was being asked was very important and that in
order to answer the question it was necessary for her to go back through the
history of events in order that the Tribunal could fully understand the context
within which her answer was being given. Efforts made by the Tribunal and,
in fairness, by Dr DeHavilland, to persuade Dr Michalak to give shorter more
concise replies proved fruitless. Whenever she was pressed to do so she
became increasingly distressed leading to breaks having to be taken.

37. Despite using his very best endeavours as the first day or two of cross-
examination went by Mr Sutcliffe was making next to no progress in covering
the issues in this case. It was apparent to him, and to the Tribunal, that we
could spend many days dealing with Dr Michalak’s evidence in that way,

which could lead to this Hearing being prolonged almost indefinitely.
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With a view to helping the Tribunal Mr Sutcliffe reconsidered his approach
and endeavoured to deal with cross-examination on the basis that he would
put the Respondents’ case to the Claimant, indicating that he anticipated that
she would not agree with it, but asking her simply to confirm whether or not
she did accept the Respondents’ position. In that way he believed he was
fulfilling his responsibility as an advocate to put his case to the witness.

Unfortunately that approach was still unsuccessful. If anything the
Claimant’s ability to respond became even worse. Instead of being faced
with one specific issue to respond to, she was being faced with much
broader propositions which visibly overwhelmed her and lead to her trying to
summons up a detailed response to everything that was being put to her.
Having tried his hardest, Mr Sutcliffe quite rightly abandoned his cross-
examination of the Claimant.

In assessing the evidence of this case, therefore, we have to approach the

Claimant’s evidence with care, by reason of the fact that the Respondents
were deprived of that opportunity to effectively challenge it in cross-
examination.

We then wish to comment upon the evidence of some of the principal
witnesses for the Respondents. We start with the obvious example of Dr
Dawson. He was the Medical Director of the Respondent Trust, the most
senior Doctor within the organisation. As we will recount in the course of our
findings, he told deliberate lies to colleagues and to supervising professional
bodies relating to the scoring process that led to the Clinical Excellence
Awards being granted and the Claimant being excluded from that award. He
instructed Mandy Williamson, the Trust's Medical Staffing Manager, a senior
Personnel position, to write to the Claimant in terms which she knew to be
untrue both in relation to that scoring process and in relation to the fact that
she had provided the panel dealing with the Clinical Excellence Awards with
her appraisal records.

The explanation given by Dr Dawson for that disreputable conduct was that
he was seeking to protect the reputation of Mr Parkes, the Chief Executive of
the Trust, and Mr Waite, their Financial Director. That explanation was
shown to be bogus when he repeated the lie in a response given to a
questionnaire served upon him by the Claimant at a time when Mr Parkes
was no longer the Chief Executive and was no longer in need of that
protection. Dr Dawson therefore has to be regarded by us as a self
acknowledged liar and his evidence has to be treated with caution
accordingly.

We then turn to Mrs Nicholls, the Trust's Human Resources Director. She of
course played a key role in co-ordinating the disciplinary action that was
taken against the Claimant. As our findings of fact will recount the Claimant
was suspended in total for some 2 % years. Supported by the BMA, she
pursued a claim in the High Court seeking an injunction to require the
Respondents to permit her to return to work, albeit perhaps on a restricted

basis. Mrs Nicholls prepared a witness statement in opposition to that
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application; her witness statement being dated 18 October 2007.

That witness statement contains a number of deliberate falsehoods. The
original allegations made against the Claimant, as this Judgment will
recount, related to her bullying Junior Doctors. Very early on into the
Respondents’ investigation Dr McInerny established that there was little or
no evidence to support that proposition. She interviewed the Junior Doctors
involved. The closest that she got to any suggestion of bullying was that Dr
Polack suggested that the Claimant had called Dr Raju, to her face, “stupid”.
When Dr Mclnerny interviewed Dr Raju, however, she said that that had not
happened.

Those facts were fully known to Mrs Nicholls by February 2006.
Notwithstanding that, in October 2007 Mrs Nicholls signed a witness
statement, against a statement of truth, in which she stated (at Paragraph
86)
‘the majority of witnesses have supported the original
allegations”

and, at Paragraph 90:-

“Dr Mcinemy’s report found that many, but not all, of the Junior
Doctors she interviewed felt bullied and harassed by her behaviour’.

Mrs Nicholls explains that falsehood by saying that the witness statement
had to be prepared in a hurry. We do not accept that explanation. It takes
no longer to tell the truth than it does to tell a lie. We therefore conclude that
Mrs Nicholls’ evidence as a whole must be approached with caution because
she was prepared to tell an obvious untruth to the High Court with a view to
persuading that Court to maintain the Claimant’s suspension.

We then turned to the evidence of Mr Parkes. He was the Chief Executive of
this Trust. An issue arose during the course of the Clinical Excellence
Award process whereby, as it is now acknowledged by the First Respondent,
for the year 2004-2005, when Mr Parkes purported to have marked all the
applicants, he had, in fact, done nothing of the sort. It is accepted that he
simply asked that his scores should be shown as the average of all the other
scores given and that was the fact that Dr Dawson was so anxious to cover

up.

His witness statement to this Tribunal, however, expressly states that when
he scored applications the year before, he did mark all the applicants. He
specifically states that he remembers spending a whole weekend doing that.
When cross-examined he repeated that assertion and stated that he had no
doubt that that is what he had done.

His attention was, however, then drawn to the documentary evidence. It
was shown that his scores were identical to the scores given by a Mrs
Snaith, who was a lay-person external to the Trust. Not only did he give
each of the applicants an identical score to those given by Mrs Snaith, but
each of those scores was broken down into four parts, and once again Mr
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Parkes’ scores replicated exactly those of Mrs Snaith.

He accepted that the process of scoring for a Clinical Excellence Award was

a highly subjective process, and he accepted that statistically it was
impossible that two scorers should give each applicant identical scores. He
accepted that the only logical conclusion that could be reached was either
that he had copied her scores or she had copied his. His attention was then
drawn to Mrs Snaith’s score-sheet which contained a number of handwritten
comments against some of the applicants’ names, which made it abundantly
obvious that she had scored each of those applications herself. He was
invited, therefore, to accept the inevitable conclusion that he had copied her
scores.

In the face of that overwhelming evidence, Mr Parkes still maintained that
he had scored those applications himself. That simply could not be true and
Mr Parkes was, therefore, teling us a deliberate lie. His evidence,
accordingly, must be approached with caution.

We then turn to the evidence of Dr White. He was Dr Michalak’s line
manager. He is a Consultant Physician. If we were to accept the Claimant’s
primary case it is probable that we would have to conclude that Dr White
was an integral part in a process that involved making unfounded allegations
against Dr Michalak with a view to bullying her out of this Trust. That is a
grave allegation to make against a senior professional man and one which
would normally have to be approached with scepticism.

However we know that in 2001 Dr White was involved in an issue relating to
another Consultant Physician, Dr Michael Tobin. After a complaint made to
the General Medical Council, in June 2005 they delivered a finding that Dr
White had acted outside his area of speciality and clinical experience in
carrying out an audit/investigation, that he ignored warnings from colleagues,
prior to that audit being completed, that it was not appropriate for him to be
carrying out that investigation and that he knew, or should have known, that
it would be difficult for him to appear impartial in conducting the audit,
because of issues of professional disagreement between himself and Dr
Tobin in the past.

As a consequence they concluded that Dr White allowed an
audit/investigation to be published, which was fatally flawed and that, as a
consequence, he had made unfounded criticisms of Dr Tobin and had failed
to treat him fairly. That was found to be a breach of the General Medical
Council's guidance and he was found to be guilty of serious professional
misconduct. The Council reprimanded Dr White for that conduct.

We note that notwithstanding that finding, in 2005, the Trust took no
disciplinary action against Dr White, although he did stand down voluntarily
from a management position. Dr DeHavilland draws our attention to the
discrepancy between the way in which Dr White was treated and the way
that his wife was treated. The point, however, that we wish to make at this
stage of our Judgment is that if Dr White is a man capable of an act of
bullying of Dr Tobin, in that way, we could only conclude that he was capable
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of behaving in the same way to Dr Michalak.

55. We then turn to the evidence of Mandy Williamson. She held the position of
Trust Medical Staffing Manager, a senior HR position. She is a Fellow of the
Chartered Institute of Personnel and Development and subject to a
Professional Code of Conduct. This requires her to exercise integrity,
honesty, diligence and appropriate behaviour in their activities and not to act
in collusion with others to engage in unlawful conduct. Notwithstanding those
principles, on her own admission she colluded with Dr Dawson to
deliberately mislead the Claimant and other supervisory bodies. To her
credit, on the other hand, she was perfectly frank in accepting that she had
behaved in that way when challenged by Dr DeHavilland in cross
examination.

56. Another recurring feature in the evidence that we heard in this case relates
to the issue of diversity. We are told that approximately 50% of the
consultant body within this Trust comes from non-White/British or irish ethnic
origins. It is accepted that, therefore, the composition of any of the
management, disciplinary or supervisory panels or committees that exist
within this Trust should, in general terms, reflect that diversity,
acknowledging that a “quota system” would not be desirable. It is a striking
fact that, as we considered the evidence in this case, such bodies that had
dealings with the Claimant were composed entirely or predominantly of
White/British people.

57. The final point that we wish to raise at this stage is perhaps one of the most
astonishing features of this case. As an Employment Tribunal we are, of
course, very used to dealing with complaints of unfair dismissal. Whatever
findings we make in such cases we rarely have difficulty in finding out why
the person who made the decision to dismiss arrived at that decision.
Employers are, in our experience, always able to explain why they decided
to dismiss the employee involved because, when all is said and done, that it
what they have come to the Tribunal to do.

58. This Tribunal heard evidence from three of the four members of the
disciplinary panel who decided to dismiss the Claimant, Mrs Squire, Dr
Naftalin and Mrs Brain-England. They had all agreed the terms of the letter
of dismissal that was sent to Dr Michalak. When, however, each of them
was asked, in cross-examination, to explain what events they had found to
have taken place to justify the findings recorded in that letter of dismissal,
they all had the greatest of difficulty or were unable to do so. When pushed,
sometimes they would guess. When they were then taken to the relevant
facts they had to accept that there was no basis for such a finding. It was, to
us, astonishing that three professional and eminent people had arrived at a
decision to dismiss a senior member of the clinical staff without having any
apparent understanding as to why they were doing that.

59. Of course there had been a significant passage of time between those
events and these witnesses being called to give evidence. That however
does not explain this lack of understanding. They had all the documents

available to them with which they could have refreshed their memories.
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Witness statements were taken from them much closer to this Hearing and
they must have known that this was a matter that they were going to be
asked about.

Accordingly when we now proceed to look at the history of events leading to
this Tribunal Hearing we have to keep in our mind that three of the most
senior members of management, the Chief Executive, the Medical Director
and the Head of Human Resources, are prepared to say things which are
clearly untrue, that Dr White is a man with a record for making unfounded
criticisms against a professional colleague and that, at the end of the day,
those who decided to dismiss the Claimant could give no cogent evidence as
to why they had arrived at that decision. We have to wonder why the
managers and senior clinicians who played a part in the ending of the
Claimants career were so unrepresentative of the Cultural Diversity within
this Trust.

Background

61.

62.

63.

64.

The Claimant, as we have already recorded, was born in Poland. She was
trained in the faculty of medicine in Lodz, where she received a Diploma with
Distinction and the accolade of being “the best student”. In 1990 she
completed a Post-Graduate study, whereby she was awarded a Diploma of
Specialist in General (Internal) Medicine, and received a PHD for a thesis on
“Studies on Properties of Platelets in Chronic Renal Failure”. Between 1991
and 2000 she enjoyed various positions at various hospitals in Great Britain.
Those positions demonstrated her specific interest in nephrology, some of
those positions involved fixed-term contracts.

In the year 2000 she was granted an entry on the Specialist Register in
General (Internal) Medicine, which entitled her then to apply for Consultant
posts. By reason of the fact that her training had been mixed both within and
without the UK, for technical reasons, she could not apply for the position of
Consultant Nephrologist, even though the Joint Committee on Higher
Medical Training accepted that she was well trained and would be able to
hold down such a Consultant position.

The Respondents had opened a Medical Admissions Units within their
hospitals, including the Pontefract General Infirmary (‘PGI"). It may be
helpful, at this stage of our decision, to explain the purpose of a Medical
Admissions Unit (*MAU"). Patients are admitted into a hospital from two
sources. Many are admitted through the Accident and Emergency
Department, some are admitted by direct referral from a General
Practitioner. Before the advent of MAU’s such patients would often find
themselves waiting for lengthy periods of times whilst they were assessed
and either treated appropriately or admitted onto an appropriate ward. This
led to all the stories that this Tribunal recalls of people waiting for many
hours on trolleys in Accident and Emergency Departments or in corridors
waiting to be allocated to an appropriate ward, made difficult because of a
bed shortage.

In order to improve patient care and, we understand, to assist the
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Respondent Trust in meeting Government targets as to the length of time
that patients remained within an Accident and Emergency Department, the
MAU was created. Initially, in Pontefract, this was a seventeen bed ward, to
which patients would be admitted either when referred by the GP or wouid
be transferred to from the Accident and Emergency Department once they
had been assessed. The purpose of the admission onto the MAU was, firstly
to carry out a more detailed assessment of the patient, and then to decide
whether they could be treated and discharged to the care of their General
Practitioner or should be admitted onto a specialist ward. Under the
guidelines that applied, patients should not remain within the MAU for more
than 24 hours.

Prior to the Claimant's appointment, the MAU was staffed principally by
Junior Doctors, but the Consultant Physicians would make a twice daily ward
round in order to make the final decisions to enable the patients either to be
treated and discharged, or to be transferred to an appropriate ward. It is
common ground that doing a ward round on the MAU is hard work. As we
understand the position where a Consultant does a ward round on, for
example, a general medical ward, he may have seen a number of the
patients on that ward already. He will be well aware of their condition and a
treatment plan will already have been determined and will be in course of
operation. There will of course always be some new patients who require a
more detailed assessment.

On the MAU, however, practically every patient seen on a ward round would
be a new patient. Their condition may be obviously acute or apparently less
serious. Quick decisions have to be made. The success of the MAU
depended upon the Consultant doing the ward round making a rapid and
accurate assessment and moving the patient out of that ward as quickly as
possible, preferably, if appropriate, by discharging home.

The Respondents decided that there would be a more efficient use of the
MAU if Consultants were appointed who had specific responsibility for that
ward. The Claimant applied for that position and was appointed on 29 April
2002. Appointed with her, was her colleague, Dr Abbasi. The Claimant was
interviewed and appointed by Dr White. Her special interest in nephrology
was noted. Pontefract did not have a Renal Unit and referred their renal
patients to St James’ Hospital. Dr White was happy to encourage the
Claimant’s special interest with the hope that, in due course, a Renal Unit
could be developed within the Respondent Trust.

Consultants work according to what is known as a “job plan”. They are
required to perform, and they are paid for, a certain number of “professional
activities” (‘PA’s”) per week. Complex negotiations sometimes have to take
place before the job plan can be agreed. In the Claimant's case her initial
job plan involved doing three ward rounds per week on the MAU, these
dovetailed in with the ward rounds carried out by Dr Abbasi, she would do a
number of outpatient clinics, she would have an on-call requirement, she
was permitted time to attend at St James' Hospital to do clinics in their Renal
Department and she was permitted time to perform administrative functions
and personal study.
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Junior Doctors working within a hospital can be divided into two types.
There are Training Grade Doctors who, essentially, have been found a place
in the hospital through an organisation like the Yorkshire Deanery, they are
employed by the hospital but the purpose of that employment is to enhance
their training, so that they can move up through the various grades of junior
Doctor through becoming a Registrar and then ultimately, hopefully,
achieving the status of Consultant.

There are then Staff Grade Doctors. These Doctors are not, essentially,
predetermined to promotion, although of course promotion opportunities are
available to them. It is not assumed that a Staff Grade Doctor will aspire to
become a Consultant, although again that is possible.

As far as the MAU was concerned within the terms of their agreed Job Plan
Dr Michalak and Dr Abbasi were responsible for operating the Unit during
the day, assisted by two SHO’s who worked within the Unit, on rotation, on a
full time basis. At night the Unit was managed by a Registrar, with the
assistance of other Junior Doctors who were again assigned to the Unit on
rotation but often for a much shorter period. One of the nine Consultant
Physicians,(including Dr Michalak and Dr Abbasi) would be on call during the
night to render assistance to the Registrar, if necessary.

There was a hand over period when either Dr Abbasi or Dr Michalak arrived
in the morning. The Registrar would normally have left the ward by that
time. They would receive a report from the Junior Doctors who had been on
duty all night as to the status of each of the patients, and it was expected
that the Junior Doctors would then accompany the Consultant whilst they
carried out a ward round. During the ward round instructions would be given
to the Junior Doctors working during the day to arrange for the necessary
tests to be carried out, treatment to be given or a bed to be found in an
appropriate ward.

Thus Dr Michalak’s actuai contact with Junior Doctors fell into two parts.
She had plenty of contact with those who worked during the day on rotation,
but minimal contact with those who worked overnight, save for that brief
handover period. One of the sources of contention that arose within the
MAU involved this handover process. From Dr Michalak’s perspective, it
was important for the Junior Doctors to accompany her whilst she saw those
patients that had been admitted overnight so that, firstly the Junior Doctors
could provide her with a detailed history, and secondly so that Dr Michalak
could fulfil the obligation that every Consultant has towards Junior Doctors,
which is to provide a training experience to them.

Criticism of Training Style

74.

The Junior Doctors, of course, had been at work all night. They were
anxious to get home to their beds. There were occasions when they were
due to start leave the following day and when, improperly, they would have
left the ward before Dr Michalak arrived to start her working day. As a
consequence of these problems, on 24 July 2002, both Dr Michalak and Dr
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Abbasi wrote to Dr Harvey, the Director of Medical Education at the PGlI,
pointing out that many of the Junior Doctors were missing the morning ward
round and bringing some specific examples to his attention.

That letter received a constructive response from Dr Harvey, which raised
some of the practical difficulties that had arisen as a result of the
reorganisation of the MAU, the conflicts that the Junior Doctors felt in
meeting their obligations to Dr Abbasi and Dr Michalak, whilst at the same
time attending to other professional responsibilities that they had and it
raised some concerns as to the teaching experience that the Junior Doctors
reported. The letter says:-

“There was a strong sense from the whole PRHO Group (that is Pre-
Registration House Officers) that they were sometimes humiliated in
the ward round setting where contributions that they had made were
openly criticised in front of patients, relatives and nursing colleagues.
It is well recognised that learning is unliikely to occur in that context.
Having responsibility for the quality of Junior Doctors’ learning
experience | would ask for a review of the teaching style on the MAU
ward rounds and | would be happy to discuss this aspect with you
further.”

Dr Harvey then went on to make some useful suggestions as to the way in
which some of the practical difficulties could be resolved. That letter was
copied to Dr White, as Clinical Director.

On 4 September 2002 Dr White received another letter from Dr Munroe, the
Junior Medical Doctors’ Representative, complaining about other difficulties
that the junior medical staff on the MAU were experiencing. This is related
to the fact that junior staff arriving at 5:00pm discovered that patients who
had been admitted had not yet been reviewed by a Consultant, and that the
daytime ward rounds were felt to be unnecessarily long. There was a
concern that MAU Consultants were using Clinical Incident Forms as a
means of raising complaints against Junior Doctors.

The Trust have a process whereby if any member of staff observes
circumstances which, in their view, may give rise to a clinical risk to patients,
they are entitled to complete a Clinical Incident Form which then has to be
reviewed and investigated. The Trust's procedures are such that this is not
meant to be a blame process but a means whereby the Trust can identify
areas of risk to patients and take appropriate steps to ameliorate those risks.

Dr Munroe complained about the fact that Junior Doctors were being
expected to provide cover in the Accident and Emergency Department, that,
as had been agreed, the MAU Consultants were not taking responsibility for
patients who had been transferred to the High Dependency Unit and there
were concerns expressed about the nature of duties that had been allocated
to Staff Grade Doctors.

It has to be said that none of these areas of concern expressed by Dr
Harvey or Dr Munroe makes specific reference to Dr Michalak and their
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comments may equally refer to Dr Abbasi. It is also clearly the case that
some of these concerns simply arise from structural difficulties within the
Trust as a whole.

81. On 11 and 12 September 2002 the PGl was visited by an external
assessment team from the Royal College of Physicians. In their subsequent
report they raised particular concerns in relation to the MAU at Pontefract.
The report states:-

“There are major concerns about the experience of the SHOs on the
Medical Admissions Unit at Pontefract.”

“The routine and culture established on MAU at Pontefract however
militates against good experiential learning.”

“All who had worked on MAU at Pontefract recently had reservations
about their time.”

When speaking about the two full-time Junior Doctors within the MAU, the
inspection report says as follows:-

“The team has serious concerns about these two posts, with duties
on the MAU at Pontefract. There is an expectation that all the staff,
which also includes Nurses, should accompany the MAU Consultant
on duty on both the moming and afternoon weekday ward rounds.
Programmed to start at 8:00am, the morning rounds may not begin
until 9:00am and continue for two to three hours for a maximum of
seventeen patients, not all of whom will be new or unduly complex.
The overnight SHO leaves as contracted at 10:00am. However as
the later round is at 3:30pm, it effectively compresses the working
day to this limited window, patients build up un-clerked and
discharges are delayed. The SHOs find this and the teaching style
adopted extremely stressful. In addition, there is a culture of
completing Incident Forms for even the most minor of infringements,
such as failing to tick a box on a TTO Form and adverse comments
to patients about SHOs which has become very threatening. There
are major hazards for the experiential leaming of the SHOs and
presumably, because of the impact on the patient pathway through
the hospital, serious implications for the admission, care and
discharge processes for patients in medicine.”

It is clear that some of these concerns seem to relate to the changes which
came about when Dr Abbasi and Dr Michalak were appointed. Prior to their
appointment the morning ward round was done by the on-call Consultant
who was available to begin his ward round at 8:00am. The Junior Doctors
were due to leave work at 10:00am and accordingly they had time to
accompany the on-call Consultant whilst completing his ward round within
their normal working hours. Dr Abbasi and Dr Michalak were not, however,
due to start work until 9:00am. That accordingly had a knock-on effect on
the Junior Doctors and their working hours.
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82. In due course the contents of this report were used by the Respondent as
evidence of the Claimant's inappropriate conduct towards Junior Doctors.
Whilst not being specifically made within the report, it was suggested that
she was responsible for completing these Clinical Incident Forms
inappropriately. These documents are of course stored by the Respondent,
but at no time have any such documents been produced by them to show
that Dr Michalak was responsible for behaving in this way.

83. Dr Michalak is also said to be responsible for providing Junior Doctors with a
threatening and inappropriate learning experience. The handwritten notes of
that inspection have however been provided in the process of discovery.
These notes include what appear to be the interview of the two Junior
Doctors who were allocated to the MAU during the day. These notes record
the following comments:-

“Michalak starts late goes on three hours.”

“Too detailed style of teaching not conducive fo learning. Too
exposed in front of others.”

“Filling in Incident Forms on minor events. Do not feel comfortable.”
“Starts 8:30 finish 12:30.”

84. Those notes also make reference to other accepted concerns that the Junior
Doctors had, namely that PGI did not have access to an Intensive Care Unit
and that there was a shortage of Nurses.

85. We heard much evidence in relation to the length of Dr Michalak’s ward
round. It was suggested that her ward rounds took three to four hours each,
which were thought to be far too long. There wouid be on average
seventeen patients to be seen on each ward round. We were taken to the
Royal College of Physicians’ guidelines which suggested that a Consultant
should take about fifteen minutes with each patient on a ward round. Those
guidelines were described by Dr White as being “aspirational”. It was
however conceded that if a Consultant were to take fifteen minutes with each
of seventeen patients, they would be taking up to four hours to complete a
ward round.

86. Some of these concerns were discussed at a Consultants’ meeting that took
place on 12 September 2002 at Dr White's home. The Consuitants,
collectively, agreed that when two additional Staff Grade Doctors were
appointed to the MAU (which in the event did not occur) their job plan should
incorporate a late start and finish to enable them to review patients into the
evening. It was agreed that if the MAU Consultant was not able to do a ward
round on a Monday morning (which at this point in time was the
responsibility of the on-call Physician) then that ward round should be done
by one of the MAU Staff Grade Doctors, thus relieving the on-call Physician
from that responsibility. It was also agreed that patients admitted into the
HDU were no longer the responsibility of the MAU Consultant, but would be

the responsibility of the on-call Consultant.
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87. The Respondents took the complaints relating to the Claimant's alleged
training style seriously and shortly after this inspection a meeting took place
between Dr Michalak, Dr White and Mr Neil Woodhall, the manager of the
Pontefract General Infirmary. It is clear that Dr Michalak constructively
discussed these issues and agreed to attend regular meetings with the
Junior Doctors, on a monthly basis, in order that any concerns that they may
have could be raised and dealt with. This process would be overseen by the
Medical Director, Dr Harvey, and it was acknowledged that some of the
problems related to the introduction of the two MAU posts and the necessary
bedding in period.

88. It is acknowledged that the Claimant fully participated in these monthly
meetings, and by 22 November 2002, Dr Harvey wrote to a Dr Anderson,
part of the inspection team, saying:-

“Taking soundings from the SHOs indicates that they are much
happier with the ward round style on the MAU and the major issues
that came up in the first meeting were around sustaining continuity of
patient contact in order to facilitate learning from experience.”

Complaints begin

On 17 September 2002 a complaint was received by the Respondents from
the wife of a patient admitted onto the MAU alleging that Dr Michalak had
behaved in a highhanded and an offensive manner towards her. The
Claimant gave a detailed response to this complaint, as did other people
who were on the ward and observed the incident in question. It should be
noted that her colleagues supported Dr Michalak’s version of events, as a
consequence of which no action was taken against Dr Michalak.

89. Rather curiously, on 22 November 2002, Mr Woodhall, the Hospital
Manager, wrote to Val Baron, the General Manager in Medicine at the
Pontefract General Infirmary, drawing her attention to, what was perceived to
be, a high number of Dr Michalak’s outpatient clinics having being cancelled.
Mr Woodhall could not explain to us how these concerns had been brought
to his attention, nor indeed what the outcome of Mrs Baron’s subsequent
investigations were. On closer scrutiny, in cross-examination, it would
appear that some of the allegedly cancelled clinics were not in fact clinics
that the Claimant was due to conduct and that others were cancelled for
perfectly legitimate reasons, for example that the Claimant was taking
annual leave or study leave.

90. On 10 December 2002 Dr Hussain, a Consultant Physician with a special
interest in the elderly, wrote a letter of complaint to Dr White. Although not
specifically naming her, this complaint appears to relate to Dr Michalak and
related to the treatment given to a seriously ill patient admitted on the MAU.
Subsequently Dr White investigated that matter, expressed the view that Dr
Michalak’'s treatment of the patient was entirely appropriate, that Dr
Hussain’s treatment was unnecessarily and pointlessly heroic and suggested

that Dr Hussain was exhibiting “prejudice” to Dr Michalak.
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91. On 28 January 2003 a meeting took place between Dr Michalak, Dr White
and Val Baron. It was agreed that Dr Michalak would begin work at 8:30am
to enable the ward round to start sooner. There was discussion about Dr
Michalak’'s special interest in nephrology, her attendance at St James’
Hospital each Wednesday was referred to and she was told that at that point
in time the Pontefract General Infirmary could not provide a clinic room for
her to enable her to carry out a Renal Clinic at Pontefract. In a letter
confirming that meeting of 18 February, Val Baron made reference to the
fact that:-

“You found it difficult to acknowledge that there are occasions when
colleagues find your behaviour towards them less than conducive to
creating an effective working environment. However you did accept
that this is their perception and agreed to make every effort to
address this. This behaviour is particularly difficult for junior medical
staff and nursing staff to deal with and we agreed that, as the
Consultant, it is up to you to ensure a harmonious working
environment is created.”

92. We note that at this stage there had been few, if any, specific matters of
complaint that have been held to be justified in relation to Dr Michalak. In
those circumstances it is rather surprising that the letter goes on to say:-

“If there is no evidence of any change at that time, then unfortunately
we may be in a position where we have no alternative but to take
this to a formal stage.”

It is not clear to us on what basis possible disciplinary action was being
threatened at that stage.

93. On 2 March 2003 a Junior Doctor, Dr Myers, wrote a letter of complaint to Dr
White. In his letter he seemed to be complaining that senior clinical staff
would ask him to treat patients in a way that he disagreed with, that senior
advice was not always available. As a consequence he felt exposed and
was seeking to restrict his time in the MAU to three months, rather than six.
He then complains about being blamed for a clinical incident which had
nothing at all to do with him. The Respondents suggest that this complaint
may, in some way, relate to Dr Michalak, but it is unclear why that should be
the case and at any event we are unaware that any action was taken in
relation to this complaint.

94. In the meantime, the Claimant had discovered that she was pregnant. She
was due to commence her maternity leave in May 2003. It appears that her
pregnancy was not straightforward and towards the end of her pregnancy
she would sometimes carry out her ward rounds in a wheelchair. Rather
surprisingly although Dr White was aware that this had happened he did not
perceive it to be a problem.
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The First “Secret” Meeting

95.

96.

97.

98.

On 19 March 2003 a meeting took place between Colin White, Val Baron
and Emma Lavery. Ms Lavery was the Corporate HR Manager. Ms Lavery
took and kept notes of that meeting. All these people are White/ British
people. Dr DeHavilland speaks of this meeting as being a “secret” meeting,
in that the Claimant was not at the time made aware that the meeting had
taken place and only discovered that it had, much later on when discovery of
documents was being provided to her.

The notes begin, clearly, by explaining the purpose of the meeting in the
following terms:-

“CW and VB raised concerns re EM performance/conduct.

Her approach, attitude, demeanour, clinical competence, relationship
with Consultant colleagues poor.
Complaints from Consultants and juniors.

Un-co-operative.

Unhelpful.

Difficult.

Not flexible.

Not fulfilling job plan/duties.

Agreed contract leaves one fixed session per week without
consulting with CW or VB.”

Dr White told us that he and Val Baron had initiated that meeting. They
knew that at that time the Claimant was 7 % months’ pregnant, but denied
that that had any relevance to the reason for this meeting.

We do not understand what matters relating to her performance/conduct had
been raised or had given cause for concern. We have not been told what
issues of clinical competence were being questioned. We do not know
which Consultant colleagues, except for Dr Hussain, it was alleged the
Claimant had a poor relationship with. Dr White of course concluded that Dr
Hussain's complaint about Dr Michalak was groundless. Complaints relating
to Junior Doctors had been made, these had been addressed by Dr
Michalak and significant improvements had been noted by the Respondents.
We do not understand on what basis it was being said she was un-Co-
operative, unhelpful and difficult and, in cross-examination, neither Dr White
nor Ms Baron were able to provide examples. It is not known how it is
alleged that the Claimant was not fulfilling her job plan, and it clearly was the
case that Dr White knew that the Claimant was carrying out one fixed
session per week at Leeds, this was done with his full support and
knowledge.
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The note goes on to read:-

‘Appointed May 2002 from properly constituted AAC. No restrictions
on duties/development plan identified at interview. References
checked. Appointed wholly into post. Advised we need to therefore
live with this decision and be seen to support and develop EM before
take down any formal route.”

There is absolutely no doubt to this Tribunal what those words make
reference to. Ms Lavery admitted that in advance of this meeting, at the
request of Dr White and Ms Baron, she had retrieved the records relating to
the Claimant’s initial appointment. We have no doubt whatsoever that Dr
White and Ms Baron were hoping that some irregularity could be found in Dr
Michalak'’s initial appointment in order that the appointment could be brought
to an end. When Ms Lavery reported that the decision to appoint Dr
Michalak had been a regular and unimpeachable one, she advised Dr White
and Val Baron that they would “need to live with this decision”. Each of the
Respondents who attended this meeting denied that that was the intention
but could not give any meaningful alternative meaning to these words. We
see no difficulty in giving the words their natural meaning.

The alternative strategy was then agreed upon, namely that management
should be:-

“Seen to support and develop EM before she is taken down any
formal route.”

The words “seen fo” can only have one meaning despite the Respondents
protestations to the contrary. That is that Dr White and Ms Baron had no
real intention of supporting or developing Dr Michalak, but they had to
behave in such a way as to give that appearance. The plan clearly was to
find a “formal route” whereby the Claimant's employment could be brought to
an end.

The note goes on to read:-

“Failings became apparent shortly after appointment. Colin and Val
been meeting with EM regularly and documented their concems to
her. Feel no improvement is being made. EM does not accept any
failings in herself. My impression was that EM was not coping in her
role and reacting aggressively to cover this up. Behaviour damaging
though as senior position and VB and CW felt some action had to be
taken.”

We do not know, nor has anybody provided an adequate explanation as to
the events that had occurred that were so serious to justify the holding of
this meeting and those views being expressed about her.

The note goes on to read:-
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“| suggested VB inform EM they felt she was not coping with role and
strongly encourage her to meet with mentor CW fo identify.

Also to undertake appraisal where performance issues could picked
up in a positive developmental way to allow EM opportunity to
discuss how she feels is performing and what she expects in support
from role. Need to exhaust these measures initially.”

These were clearly the means whereby the Respondents could be “seen to”
provide support to the Claimant. The note then reads:-

“Polish origin. Prior to appointment worked as Consultant in London
hospital.”

106. This was the first of a number of occasions when the Claimant's ethnic
origin, or the fact that there may be “cultural issues”, were matters discussed
by members of senior management and senior clinicians within this Trust.
Dr DeHavilland, understandably, places considerable emphasis upon these
comments as providing a basis for the proposition that the Respondents’
conduct towards the Claimant was influenced by her ethnic origin.
Repeatedly the Respondents’ witnesses have denied that to be the case.

107. The universal explanation provided to the Tribunal by a number of these
managers is that they wondered whether the fact that the Claimant had
trained in Poland would have had an impact on the way that she related to
her colleagues, Junior Doctors and to patients. It was suggested that the
culture within the medical profession in Poland may have been akin to that
that had once upon a time existed within the National Health Service,
whereby Medical Consultants were regarded as being all important and
invulnerable to challenge by junior members of staff and patients alike. It
was wondered whether these attitudes prevailed within Polish hospitals and,
if so, whether that explained the Claimant’s behaviour.

108.  Dr Nagar, indeed, gave an example of his thinking in that regard. He told the
Tribunal that he was born and brought up in India, moving to the UK to
practice medicine. He described how, when two Indian people are having a
conversation with each other, it is very common for one to point their finger
at the other in order to provide emphasis to a point that they are seeking to
make. When Dr Nagar came to the UK and began to practice medicine, he
behaved in that way to colleagues and to patients. A colleague then had a
quiet word with him to explain that in our culture pointing a finger in that way
could be seen as an act of aggression. He took that advice on board and
adjusted his behaviour accordingly.

109. The problem with using that as an example as to the alleged concerns that
the Respondents had about Dr Michalak, is that it is accepted that nobody,
at any time, had that “quiet word” with Dr Michalak. Nobody, at any stage,
sought to investigate whether the culture within Polish hospitals was of that
type. Nobody spoke to Dr Michalak about that.

110. Ms Lavery's notes conclude with the following words:-
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“To pick up on EM’s retumn from matemity leave. May then proceed
to formal route. Is it personal or professional misconduct? What is
seriousness of clinical incompetence? Risk?”

This note can only have one meaning, namely that Dr White and Ms Baron
were agreeing that after the Claimant returned from maternity leave they
would begin a process that may amount to a formal route leading to the
termination of her employment.

Maternity Leave and “Happy Pay”

111. The Claimant then went on maternity leave on 12th May 2003. This of
course was just over a year after her appointment started. We do not lose
sight of the fact that she was appointed in order to relieve the General
Physicians of the need to Carry out regular ward rounds on the MAU. Dr
DeHavilland suggests that the predominantly male body of Physicians would
have been less than happy about the prospect of having to resume these
ward rounds in order to provide cover during Dr Michalak's absence. |t
would appear that Dr Michalak may have been the first Consultant within this
Department to enjoy the benefits of maternity leave.

112, There appeared to be no need for them to do so. On 6 June 2003, at a “Key
Players’ Meeting” it was reported that the Trust had advertised for a Locum
Consultant and, by 5 September 2003, the same “Key Players” noted that a
Dr Sooltan had taken up post on Ward 11 with sessions on the MAU for a
period of six months as a Locum. It was noted that Dr Michalak was
expected back to work in mid-October/November.

113.  Various of the Respondents’ witnesses have suggested that although Dr
Sooltan was appointed to provide cover during Dr Michaiak’s absence, that
he did not, to any material respect, do so. Indeed one witness suggested
that he was found to be insufficiently competent to be able to work on the
MAU. Those propositions are simply without foundation. We received
detailed evidence from Mr Sean Garside. He was the manager for the
General Medicine Directorate and, at the relevant time, he was based at
Pontefract. He was involved in the management of the MAU during Dr
Michalak’s maternity leave. In cross-examination he accepted that Dr
Sooltan covered all of Dr Michalak’s ward rounds on the MAU, and indeed
continued to do those ward rounds after her return when Dr Abbasi then took
extended leave.

114. Notwithstanding the fact that Dr Sooltan was providing that cover, the
Consultant Physicians believed that they were entitled to additional
payments because of some notional additional work that they may have to
do. They persuaded Val Baron to authorise these additional payments and
on 27 August 2003 she wrote to the Payroll Department in the following
terms:-

‘During the maternity leave of Dr Eva Michalak, we have been

unable to secure Locum cover. In view of this, the Consultant
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Physicians participating in the Acute Medical Rota have agreed to
undertake additional ward rounds on the Medical Assessment Unit.”

115.  Ms Baron was wholly unable to explain how she could have written a letter in
those terms when Dr Sooltan had commenced working on the MAU on 11
August.

116.  Ms Baron then goes on to request that an additional payment of one session
per week be paid to eight named Doctors, namely Dr White, Dr Wong, Dr
Bangad, Dr Brooksby, Dr Johnson, Dr Hussain, Dr Sahay and Dr Lewis.
This notwithstanding the fact that Dr Brooksby and Dr Lewis were
Cardiologists who never did ward rounds on the MAU. She also authorised
payment for two additional sessions per week to Dr Copeland. Thus, Ms
Baron secured for those nine Doctors payments for ten sessions per week to
cover the Claimant's ward rounds, when she was only, prior to taking
maternity leave, doing four ward rounds, as well as taking her turn as the on-
call Physician at a weekend. Even without the appointment of Dr Sooltan
these additional payments would appear to have been excessive but with his
appointment they are obviously almost entirely without justification. Dr
White, who gave evidence, certainly was not able to identify any additional
work that he had to do as a result of the Claimant's absence on maternity
leave. To make matters even worse, Ms Baron authorised two additional
sessions per week to be paid to Dr Abbasi for the period 1 May to 31 July
2003 and an additional session per week from 1 August 2003 to be reviewed
on 31 October.

117. There was a further inspection of the MAU by the Yorkshire Deanery in
October 2003 whilst the Claimant was on maternity leave. That report
suggested that the training of Registrars had improved and, at some point, it
was suggested by the Respondents that this demonstrates the problems had
been caused by the Claimant in that things improved during her absence. In
reality the reason for the improvement was that the timing of ward rounds
had changed during her absence, so that Registrars could take part.

118.  Dr Michalak returned from maternity leave on 17 November 2003. Dr Abbasi
then left to take annual leave and Dr Michalak entered into correspondence
with Mr Garside as to the job plan that would apply for herself and Dr
Sooltan during his absence. In her letter of 19 November 2003 she
specifically reminds Mr Garside of her need to attend meetings at St James'’
Hospital on a Wednesday afternoon and to attend the Renal Clinic at St
James' Hospital on a Friday morning. It was also agreed that to assist the
Claimant in childcare arrangements, she would work compressed hours,
which meant that she would not be required to attend work on a Wednesday
morning, but would work additional hours to make up for those lost hours
during the remainder of the week.

119.  Dr Michalak attended a Key Players’ Meeting on 5 December 2003. At that
meeting she discovered that these additional sessional payments (which Dr
DeHavilland called “Happy Pay” although the genesis of that term is far from
clear) had been made to her colleagues during her absence. She asked if

she was entitled to those additional payments and was laughed at. It
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seemed clear to the Claimant that these additional payments were being
made for little or no work, and that accordingly they amounted, effectively, to
a pay rise. She contacted Ms Baron and asked that those additional
payments should be made to her and and she was told that she was not
entitled to them.

120. She felt that she was being treated less favourably by reason of the fact that
she had been absent on maternity leave. She raised this complaint with Dr
White, and on 26 January 2004, wrote to him confirming the nature of her
complaint. In that letter she describes her complaint as being “for unfair
treatment upon my return to work from maternity leave”. She sets out the
history of events as she understood them to be, and makes the following
complaint:-

“I believe that this approach directly discriminates against me in
comparison to my MAU colleague, Dr Abbasi, who during many
months received additional remuneration in connection with changed
working practices.

In summary | wish to stress that | believe from the day of my refurn
from maternity leave | am entitled to have my contract amended in a
similar way as my colleagues.”

121.  Dr DeHavilland points out that, unknown to Dr Michalak, on 19 March 2003
Dr White attended a meeting, at the conclusion of which it was agreed that
when the Claimant returned from maternity leave, a procedure would begin
to take her down a formal route leading to her dismissal. During her
absence Dr White benefited from additional payments, which allegedly were
worth something in the order of £5,000 per annum. Within two months of her
return, the Claimant raises with him a formal complaint about the
inappropriateness of these payments and demands that the payments are
made to her as well.

122. It must also be born in mind that this Trust was in special measures having
been criticised for poor financial management. Here was a comparatively
newly appointed Consultant raising the issue of these payments which both
Dr White, who had benefited from them and Val Baron, who had authorised
them, knew to be unjustified. We have absolutely no doubt that these
complaints must have caused them both anger and apprehension and no
doubt also was to lead the Claimant subsequently to be described as a
turbulent individual.

123.  Having returned to work and having lost the services of the Locum, Dr White
took on the complex task of trying to agree a job plan for both Dr Michalak
and Dr Abbasi. The task was made all the more difficult by reason of the
requirement to ensure that there was complete cover for the MAU, the need
to meet Dr Michalak’s aspirations in relation to doing renal work at Leeds
and the need to dovetail her job plan with that of Dr Abbasi in order to
provide the necessary level of cover in the MAU. On 9 March 2004 Dr White
wrote to Dr Michalak effectively imposing his view upon her as to the

appropriate way forward, telling her that if she did not like it was up to her to
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appeal. That led to a lengthy and detailed response from Dr Michalak which
ultimately resulted in an agreement being reached between her and Dr
Abbasi. It was subsequently to be suggested that the Claimant was un-co-
operative with her colleagues and made difficulties in relation to her job plan.
This evidence however would appear to contradict that proposition.

124. By this stage therefore the Claimant was attending St James’ Hospital on a
Wednesday afternoon in order to attend a Multi-Disciplinary Team Meeting
and was attending a clinic at St James’ Hospital on a Tuesday afternoon.
On 15 April Dr Newstead, the Consultant Renal Physician at St James’,
wrote to Dr Michalak proposing that over the course of the following three to
four months Dr Michalak’s attendance at the Tuesday clinic in Leeds should
phase out and would be replaced by setting up a Specialist Nephrology
Clinic in Pontefract. One difficulty that should be noted in relation to
nephrology, as a specialism, is that treatment options normally involve a
team of people of different specialities, such as Dieticians, Transpiant
Surgeons and Nephrologists. It was, therefore, always known that it would
be difficult for Dr Michalak, in isolation, to be running a Nephrology Clinic in
Pontefract. On 13 May 2004 Dr Newstead wrote to Dr White setting out that
proposal to him and making it clear to Dr White why it was that Dr Michalak’s
clinics in Leeds would begin to run down.

Further Complaints

125.  On 26 April three Ward Sisters on the MAU wrote collectively to Dr White
complaining about the fact that sometimes ward rounds did not start until late
morning, that sometimes ward rounds went on for too long and that, as a
consequence, they had difficulty in fulfiling their obligation to transfer
patients out of the ward as quickly as possible. They indicated that they
were going to monitor the current position and accumulate information.

126.  On 3 May 2004 somebody completed a Clinical Incident Form by reason of
the fact that Dr Michalak was late arriving for the morning ward round. She
had telephoned to say that she was going to be an hour late, arriving at
10:00, in fact she did not arrive until 11:15. We understand that the
explanation for that was that she had childcare problems. We do not quite
understand why a Doctor arriving late for a ward round justifies completing a
Clinical Incident Form.

127.  On 25 May 2004 a curious letter of complaint was written by the College
Lane Surgery, a GP practice, to Dr White. The history behind that complaint
lay in a letter of referral from the College Lane Surgery to the Department of
General Medicine, at the Pontefract General Infirmary, dated 22 March 2004.
This letter of referral was passed on to Dr Michalak. Dr Hanney was
requesting a Consultant to see a 56 year old patient. He was described as
suffering from fibromyalgia and depression. Fibromyalgia is a condition
where a patient complains about pain, without any apparent physical cause,
and the Doctor believes the complaint to have a psychiatric or psychological
causation. Dr Hanney described the patient's symptoms as feeling terrible,
saying that his “system just shuts down” and that he has a sensation of

“something sending poison around his system”. He was a patient who was
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already being treated by a Consultant Psychiatrist and Dr Hanney
concludes his letter by saying:-

“I am not sure what you can do for Mr H but | would be grateful for
your assistance.”

Dr Michalak responded to Dr Hanney by letter of 7 April 2004. Not
unreasonably she suggested that the patient was suffering from a
psychological illness that should properly be referred to a Psychiatrist. She
suggested that the symptoms described indicated a more severe psychotic
disease, rather than just depression.

Dr Hanney responded on 23 April. He expressed agreement that the patient
in question was suffering from a psychological illness, that he was being
treated by a Consultant Psychiatrist, who was well aware of these
symptoms. He provided Dr Michalak with the results of various tests that
had been carried out upon the patient, all of which were, essentially, normal.
Dr Hanney explained that:-

“As this gentleman has requested a referral | have little option but to
refer him.”

Dr Michalak telephoned Dr Hanney on 26 April. She explained that if it was
accepted that the patient's symptoms were as a consequence of his
psychiatric state it made little sense to refer him to Physicians. It was Dr
Michalak’s understanding that Dr Hanney accepted that proposition, that the
necessary information had been passed on to his psychiatrist and that, in
addition, Dr Hanney was going to seek a referral from the Gastroenterology
Department (which had nothing to do with Dr Michalak’s speciality).

On the face of it therefore, it would appear to us that this was a GP under
pressure from his patient to make a referral which both Dr Michalak and the
GP accepted was not an appropriate referral. The GP’s concern was to try
to placate a difficult patient; Dr Michalak’s concern was to not waste valuable
NHS resources by seeing a patient to whom she had nothing at all to offer.
In those circumstances, we find it difficult to understand the terms of a letter
of complaint, signed by all five of the Partners of the College Lane Surgery,
which includes the following:-

“We would like to express our disappointment with the Medical
Department at PG/ for the reluctance of one of its Consultants, Dr
Michalak, to see and assess a patient who was formerly referred to
the Department by Dr | Hanney on 22 March 2004.

We feel Dr Michalak pre-judged the situation, despite having never
seen or assessed the patient and may have deemed the referral
“inappropriate” because the patient had a psychiatric problem. The
patient was under the care of Dr E Millar, Consultant Psychiatrist at
Fieldhead Hospital at the time, and this was clearly stated in the
referral letter.”
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132. When cross-examined as to this issue Dr White suggested that, as a matter
of courtesy, if a GP sends a referral that patient should be seen by a
Consultant. He did however accept that Dr Michalak was unlikely to be able
to offer this patient any meaningful assistance. We do not, in those
circumstances, understand why Dr White thought it appropriate, on 3 June
2004, to respond to Dr Hanney by saying:-

“Please accept my assurance that | will be taking this up with Dr
Michalak in the strongest terms.”

133.  We do note that Dr White was clearly on first name terms with Dr Hanney,
amending the letter of 3 June to show that to be the case, and when cross-
examined he accepted that he knows Dr Hanney and that he believes him to
be a good General Practitioner. Although Dr White, when put to him, denied
that he had spoken to this GP to encourage the making of this complaint, we
believe that there was some such collusion by reason of the fact that we
cannot understand why all of the partners of this practise would otherwise
put their names to a complaint in relation to such a trivial matter.

134. Ms Baron wrote to Dr Michalak inviting her to attend a meeting on 2 July
2004, together with Dr White and Emma Lavery. The purpose of that
meeting was said to be to informally discuss concerns raised with her
regarding issues involving her clinical judgment and behaviour. She referred
to an earlier meeting before Dr Michalak went on maternity leave when
similar issues had been discussed. That meeting took place and two
specific issues were raised with her. The first related to the complaint from
the GP. Dr White suggested that Dr Michalak should have passed the
referral on to another colleague if she felt unable to see the patient. Thus,
we assume, wasting somebody else’s time. The note reads “Eva wanted to
contact the GP as well but | advised her not do so”. That adds to our
suspicions. It is possible that the reason why Dr White did not want Dr
Michalak to speak to Dr Hanney was that Dr Hanney may have said
something to suggest that the source of the complaint was indeed Dr White.

135. The second issue related to a Clinical Incident Form referring to a telephone
conversation that Dr Michalak had had one evening with a Registrar. The
issue related to a decision not to resuscitate the patient. Dr Michalak had no
recollection of the incident, Dr White agreed to arrange for her to have the
case notes so that she could refresh her memory and then have a further
discussion with him. It was later ascertained that this patient in fact had
nothing at all to do with Dr Michalak.

136. On 17 August 2004 a meeting took place between Neil Woodhall, the
Hospital Manager, Emma Lavery and Dr Michalak, who was, at that point,
represented by Ms Ursula Ross of the BMA. The discussion appeared to be
fairly general in nature. The Claimant indicated that she felt discriminated
against in relation to the refusal to make the sessional payments to her. She
felt that she was being treated less equally than her colleagues. Dr Michalak
made reference to the number of complaints that had started to appear. She
complained that it appeared that Nurses were actually canvassing

complaints from patients. It was agreed that additional information would be
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given to her.

137. Itis clear that Dr Michalak’s relationship with Dr Abbasi was declining. On
28 September 2004 Dr Abbasi wrote to Mr Woodhall. On the face of it Mr
Woodhall, as Hospital Manager, was not the right person to deal with a
complaint made by one Doctor against another. He complained that Dr
Michalak was frequently not available whilst on call. He pointed out that he
was due to go on study leave on 30 September and 1 October and did not
know whether Dr Michalak would be available to cover for him. He
complained of her un-co-operative attitude, the fact she was late for ward
rounds and that she displayed challenging and aggressive behaviour
towards patients, Junior Doctors and Nurses. As Dr DeHavilland points out,
it is difficult to know how Dr Abbasi could have any personal knowledge of
such matters by reason of the fact that, from the very nature of the work that
they did, when Dr Michalak was in the MAU, Dr Abbasi would not be.
Notwithstanding that, these complaints were very serious in nature and were
copied to Dr White and Ms Baron. We would have thought that such serious
complaints would have immediately been copied to Dr Michalak, there would
be discussions with her and perhaps meetings with Dr Abbasi to try and
resolve difficulties between them. Nothing of that sort occurred.

138.  As Dr Abbasi had indicated, he was going to be away on study leave, at a
conference. He was responsible for doing the Friday afternoon ward round
and, if he was going to be away, he was responsible for obtaining the
necessary cover. He failed to do that and, as a consequence, Dr White was
called in to do the ward round later on that evening. Dr White immediately
blamed Dr Michalak believing that he was covering for her. He fired off an
email of complaint to Mr Woodhall and Ms Baron, the email is prefaced by
the comment “Just fo document another incident relating to Eva’s job plan’.
Dr Michalak met with Dr White on 5th October. Dr White raised the incident
of 30 September with her, and, having received her explanation, he
accepted that she was not to blame. Dr White did not, it would appear, write
to Mr Woodhall correcting his earlier complaint about her.

139. On 12 October 2004 a Dr Khan, a Staff Grade Doctor, wrote a further letter
of complaint to Ms Baron, copying that to Dr White and Mr Woodhall. He
was on call for the MAU on 11 October. He saw Dr Michalak doing a ward
round at 4:30pm and then went off to have a meal. At about 6:30pm he was
bleeped and was asked to attend the MAU in order to finish seeing the
patients that Dr Michalak had not managed to see. He contacted Dr
Michalak who instructed him to do just that. It was Dr Khan's belief that
before leaving the ward, Dr Michalak should have seen all the patients who
had been “clerked” but had not yet been reviewed by a Consultant.

140.  Once again we find it surprising that a Doctor would go to the trouble to write
such a letter to senior managers. As Dr DeHavilland put in cross-
examination, there is a constant input of new patients onto the MAU. The
obligation is that they are to be reviewed by a Consultant within 24 hours of
admission onto the ward. Dr Michalak was entitled to leave work at 6:00.
There will almost always be patients on the ward when she leaves to go
home who have been clerked but have not yet been reviewed by a
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Consultant. If the situation were any different the Consultant would never be
able to get home, because before leaving somebody else would arrive who
would need to be seen. Patients who were not seen on the afternoon ward
round, would be seen the following morning, within the required guidelines.

The Second “Secret” Meeting

141.  On 14 October 2004 Mr Woodhall sent a letter of invitation to what has been
described as the second “secret” meeting. This letter was sent to Rob Lane,
the Medical Director, Dianne Nicholls, the Director of Human Resources,
Paul Brooksby, a Consultant Cardiologist, Dr White, Emma Lavery and Ms
Baron. All these people are White/British people. The letter reads as
follows:-

“In the recent past | have shared with you the concerns being
brought to my attention by several colleagues about and around the
behaviour of Dr Michalak, one of our two Acute Physicians at PGI.
Plotting a way through the problems being presented is not going to
be straightforward, and could take us down a road that has been
travelled with other senior colleagues.

Being aware of this, senior approval of the process to follow is all
important. On this understanding, | would like to invite you to
contribute to an explanatory conversation both to understand the
issues and assist in scoping out an agreed way forward.”

142. The Respondents have repeatedly described this meeting as being a normal
management meeting to discuss difficulties with a professional colleague.
The terms of Mr Woodhall's letter make it clear that there was more to it than
that. Mr Woodhall indicated that Ms Lavery was involved in the decision to
hold this meeting. He had been aware of the volume of complaints that had
come in about Dr Michalak and he contended that the meeting was called
simply to decide what could be done to resolve those problems. Mr
Woodhall confirmed that the “road being travelled with other senior
colleagues” related to another senior clinician who had taken Tribunal
proceedings against the Trust. He acknowledged that because of the risks
that that was going to happen with Dr Michalak “senior approval of the
process to follow was all important’.

143.  That meeting took place. All the invitees, with the exception of Dianne
Nicholls and Val Baron, attended, but Lynne Sherratt (also White/British), the
Deputy Director of Human Resources, attended in place of Dianne Nicholls.
Mr Woodhall opened the meeting. He pointed to the fact that because of
restructuring within the Trust, he may not continue to be involved with this
issue and so the Human Resources Department would lead to ensure
continuity. That makes it perfectly plain that it was at least within his mind
that this meeting was going to be the second of a number of similar meetings
to discuss Dr Michalak. When giving evidence Mr Woodhall explained that
Dr Brooksby had been invited as a senior clinician in order to give an
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independent perspective as to these problems. That evidence was clearly
untrue; the notes of the meeting disclose that:-

“Paul Brooksby invited on behalf of Physicians to give their
concerns.”

We can only conclude from that that in some way Dr Brooksby had been
canvassing the Physicians to obtain their concerns or that Physicians had
been asked to feed any concerns through Dr Brooksby.

144.  Dr Michalak was described as being an “individual causing turbulence”. |t
was said that the Trust had:-

‘Lost one Physician and others threatening to leave if issue not
sorted.”

It was subsequently to be repeatedly alleged that Physicians had left as a
result of Dr Michalak’s conduct. Dr Hussain was identified as one such, but
then it was accepted that she had simply moved hospital, within the same
Trust, to work with elderly patients, being her speciality. At one point it was
suggested that Dr Wong had also left the Trust until Dr De Havilland pointed
out that he still worked for them.

145.  Dr Lane is noted as asking the question:-

“If challenged at Employment Tribunal could we evidence that was
individual’s reason for leaving?”

The answer given to him was “no”.

146. The meeting was therefore clearly anticipating the possibility of an
Employment Tribunal Hearing. The only event that was likely to precipitate
such a Hearing was the Claimant’s dismissal. That, clearly, was therefore
within the contemplation of that meeting. The Respondents’ witnesses who
attended that meeting have repeatedly asserted that the purpose of the
meeting was to look at problems that had occurred and to find ways to
support Dr Michalak. Those explanations clearly fly in the face of the
evidence of their own notes of this meeting.

147.  Ms Lavery is noted as saying:-

‘Have been exchange of emails demonstrating breakdown of
relationships re cover arrangements — damaging. Inappropriate
communication,  ignored. Focused on formal clinical
incidents/complaints.”

This clearly suggests that the Human Resources Department were already
involved in a process of collation of the various complaints that had been
made relating to Dr Michalak.

148.  Dr Lane is then noted as saying:-
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“Cannot ignore anything. Someone will keep emails as evidence.
Need chronological evidence of picture.”

To which Lynne Sherratt responded “put everything in, even if throw out.”

149.  Those last words have been repeated many times by Dr DeHavilland during
the course of this Hearing. He suggests that the Tribunal give those words
their natural meaning. He suggests that this is the Deputy Director of
Human Resources advising the meeting that they should collate every
possible complaint against Dr Michalak, even if those complaints are
subsequently shown to be without foundation. The Respondents’ witnesses
have repeatedly denied that those words should be given that meaning, but
have given no convincing explanation as to any alternative meaning that
could be ascribed to them. We have no doubt that, bearing in mind our
findings as to future events, that is precisely what was meant by those
words.

150.  Somebody is then noted as having given the history of events relating to the
alleged difficulties between the Claimant and Junior Doctors. It was noted
however that Dr Harvey had confirmed that those issues had been resolved,
and no further criticisms had been made of Dr Michalak since her return from
maternity leave. The note then goes on to read:-

“Cannot be seen as witch-hunt. One approach to check current
perceptions could be through Dr Harvey — to ask all juniors, opinion
of teaching style of all Directorate or through appraisals due shortly.”

151.  Once again the meaning of those words has been the subject of debate
before the Tribunal. There is only one obvious meaning. Those attending
this meeting were wanting to find out whether Junior Doctors would still
make complaints about Dr Michalak. The process could not be seen to be a
“witch-hunt’ and so they could not be asked outright if they had a problem
with Dr Michalak. It was therefore suggested that Dr Harvey would make
arrangements to canvass the opinion of the Junior Doctors of the teaching
style of all the Consultants within the Directorate, in the hope that some
further criticism of Dr Michalak would be made.

152.  Dr White suggested that:-

“Complaints from medical staff have decreased since return. Tends
to be more nursing staff. Issues about lateness, lack of availability,
length of ward rounds, non-contactability, does not examine
patients.”

Dr Lane is then noted as saying:-
‘Needs to be factual. Can evidence lateness against job plan.
Examining patients, length of ward rounds — can be subjective,

professional opinion.”
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Dr Lane was, clearly, pointing Dr White to the difficulties inherent in the kind
of generalised complaints that had been made and continued to be made
about the Claimant. Precise factual events need to be referred to, not
general allegations and, issues such as whether a patient should be
examined physically or not, is a matter of professional judgment.

153.  Dr White, astonishingly, then is noted as saying:-

“Clear job plan. States 8:30am start. Was doing sessions at St
James' — Leeds — stopped it. Not stated reason why.”

Dr White knew precisely why the sessions at St James’ were being stopped.
Dr Newstead had written to him on 13 May 2004 and had told him.

154.  Dr White is then noted as saying:-

“Does not feel E Michalak discusses things with juniors. Does not
seek their opinion to reach consensus opinion.”

Surprisingly, Dr Brooksby is then noted as saying “she therefore decides X.
Juniors do Y'. When Dr Lane was asked about that comment (Dr Brooksby
was not called to give evidence) he explained that he had understood that
there had been occasions when Dr Michalak, during the course of a ward
round, had given instructions as to tests or x-rays that were required to be
done but, subsequently, the Junior Doctors had failed or refused to act upon
her instructions. He recognised that, if true, it was a very serious matter for
Doctors at the very start of their career to deliberately flout the instructions of
a Consultant. Nothing, however, appears to have been done about this.

155.  Dr Lane is then noted as saying:-

“Experience of other similar cases that have gone to ET. Obsessive
individuals gathered evidence themselves, need to be watertight. Is
this a cultural issue?”

Dr White responded:-

“Does not feel E Michalak respects or values nursing opinion. Could
be reason for incidents. Also does not value juniors’ opinions.
Could be cultural issues.”

156. We have already made reference to the nature of these comments earlier on
in this decision. Dr DeHavilland suggests that this is clear evidence that Dr
Michalak was being stereotyped by reason of her ethnic origins. We once
again make the point that if these were genuine questions being asked by Dr
Lane or Dr White, why did they not then raise these questions with Dr
Michalak. Once again Dr Michalak was to learn nothing of this meeting for a
considerable period of time.

157. Mr Woodhall then rounded up the meeting by thanking all those in

attendance for their contributions and saying:-
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‘Will  be difficult, rocky path. Need to catalogue
information/evidence/behavioural aspects. Clinical information
where doubt. Does evidence exist? How strong?”

158.  Clearly the “rocky path” that Mr Woodhall was referring to could only relate to
the difficult process of moving the Claimant through formal procedures. Dr
Lane having already indicated that somebody had to collate and store the
evidence, Mr Woodhall was expanding as to the nature of that evidence that
was required. Where there was any doubt about the Claimant’s clinical
competence, whether ultimately justified or not, that evidence was to be
retained.

159.  The note goes on to read:-

‘Re-meet to discuss what strategic approach. Does she have case
for harassment claim? Or, is there clinical competency route to
take? Or, is there behavioural route?”

This is clearly a debate as to whether the appropriate means of achieving
the termination of Dr Michalak’s employment was through the clinical
competency route or the behavioural route.

160. The note concludes:-

‘L Sherratt advised that N Woodhall and E Lavery do not proceed
with next meeting with E Michalak until after all have regrouped to
look at catalogue.”

It is clear therefore that, as requested by Mr Woodhall, senior approval of a
process had been achieved. The process was clearly to coliate and collect
information upon Dr Michalak, keep such information no matter how weak it
might appear and not to discuss those matters with Dr Michalak until the
meeting has reconvened and the totality of the information looked at by this
group of managers. We are informed by Dr DeHavilland that he repeatedly
sought discovery of the file maintained by Emma Lavery pursuant to this
meeting. That file was not, as such, disclosed to him and there was a denial
that any such file existed. Emma Lavery however accepted that she did
keep such a file, and Dr Mclnerny, who was to be called in to investigate Dr
Michalak, accepted that she was shown that file. For what it is worth, Dr
Mcinerny also agreed that it was highly inappropriate for an NHS Trust to
maintain secret files of that sort upon clinical staff.

Further Complaints

161.  On 18 November Dr White met with another junior Doctor, Dr Patel who
raised familiar complaints in relation to the MAU. These complaints related
to Dr Michalak starting ward rounds late and taking too long about them, her
attitude towards patients her failing to examine patients, her teaching
approach, leaving work whilst there was still a backlog of patients to see and

never been seen her do an afternoon ward round.
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162. Dr Patel, we understand, was only on rotation doing work at the MAU at
night.  Rather surprisingly, bearing in mind the nature of Dr Patels
complaints and the matters discussed only two days previously, Dr White did
not ask Dr Patel to provide details of when Dr Michalak had started her ward
round late, which patients she had failed to examine and when it was alleged
that she had failed to do an afternoon ward round. Armed with this
information, Dr White could have checked out for himself whether these
allegations had any substance. When doing a ward round the Consultant
will complete medical notes. If she missed out on an afternoon ward round,
a check of the notes of the patient on the ward that afternoon would make it
clear that that was the case.

163. On 9 December 2004 Dr White prepared a file note relating to a discussion
that he had had with a Dr Lena Mahawish, a Registrar. She was
complaining that Dr Michalak had chastised her, because she had not
reviewed the patients on the MAU that night (which was clearly her
responsibility) because she had been busy looking after critically ill patients.
She complained about Junior Doctors leaving too much work to Registrars to
do.

164.  We do not understand why Dr White thought it important to retain this note,
which is entitied “File Note — Dr Eva Michalak” when, it would appear, that all
Dr Michalak was doing was her job. We would conclude that this was part of
the “put everything in even if throw out’ policy.

165. A further note refers to a conversation between Dr White and Dr Copeland,
a Consultant Physician, when Dr Michalak had refused to countersign a
radiology request for a head CT scan. This relates to what had become
another source of contention on behalf of both Dr Michalak and Dr Abbasi.
Without consultation, it would appear, the hospital had extended the MAU to
incorporate another ten beds. That of course increased the number of
patients who had to be reviewed by way of ward round. Assuming the
guideline of 15 minutes per patient, that would be another 2 % hours work.
Both Dr Abbasi and Dr Michalak, for a period of time, took the view that as
they had not agreed to provide cover for these additional beds, and as they
were not part of their agreed job plan, other Consultants would be
responsible for those patients.

166. On 13 January 2005 the Royal College of Physicians and the Deanery
carried out a follow-up visit to Pontefract. The report prepared by Drs
Neligan, Tucker and Arnold, explained the purpose of the visit as being:-

“To assess the adequacy of the current training arrangements for
medical trainees (SpR'’s) in the above hospitals in the light of the
SAC visit to Yorkshire (October 2003), so that it could be determined
whether the previous recommendations had been implemented and
whether any new problems had emerged during the intervening
period.”

167. It should therefore be noted that this visit was specifically to talk to the
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Registrars. By the very nature of the way that the MAU was organised in
Pontefract, Dr Michalak and Dr Abbasi had little direct contact with the
Registrars. The Registrars provided cover for the unit overnight, they would
be in the course of leaving the ward by the time the Consultant arrived for
work, and would take no part in the weekday ward round. They would
however attend the ward round at a weekend, which was of course
conducted by the on-call Consultant and would only involve Dr Michalak on
the occasions when she was rostered to be on-call over the weekend,
alongside the other Physicians. The Registrar would of course also consult
with Dr Michalak if she was on-call at night and her advice was needed.

168.  The report sets out two principal concerns in relation to Pontefract. The first
relates to the lack of on-site acute surgery, an Intensive Care Unit and a
Blood Gas Machine. There was also concern expressed about the proposal
that anaesthetic cover may be removed. The report describes the trainees
as feeling very vulnerable as a consequence. The second concern is
expressed in the following terms:-

“The Registrars also raised concern about the standards of patient
care and of teaching/training on the MAU. There appeared to be
issues around the ability of one of the Consultants in particular to
teach juniors, and indeed around clinical competence. The SpR's
felt that attending post-take rounds conducted by the MAU
Physicians was of little educational value to them. Examples of poor
patient care were also cited — inappropriate management of chest
pain, excessive oxygen therapy for patients with Type Il Respiratory
Failure, and inadequate treatment of Status Epilepticus.”

We note that the reference to the MAU Physicians was in the plural. The
report concludes:-

“The last concermn to mention is a difficult one, relating as it does to
comments about the competence of an individual Consultant on the
MAU at Pontefract Hospitall We took care to be discreet, and
avoided any direct reference to this matter during our feedback
discussions. Following the general discussions we mentioned this
matter in private to the Chief Executive of the Trust — he felt able to
conduct further enquiries, and was reasonably confident that he
could promote changes to the way in which the MAUs worked, and
were supervised, such that this problem could be handled in a
sensitive fashion and remedied.”

In his evidence Dr Neligan confirmed that the Consultant referred to was Dr
Michalak. During the course of his cross-examination however, Dr Neligan
confirmed that, in his view, the principal difficulties were firstly that Registrars
needed to attend ward rounds as part of their training, but the system
operated on the Pontefract MAU prevented them from doing that. He also
confirmed that the Registrars were feeling very vulnerable because of
service reconfiguration, namely that on occasions they required acute
services which were not always immediately or easily available. Although

there was clearly a discussion after this inspection with Mr Parkes, the Chief
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Executive, as far as we are aware, no discussions then took place with Dr
Michalak, neither did Mr Parkes do anything else to “promote changes to the
way in which the MAUs worked”.

169. It will be recalled that on 17 August 2004 a meeting had taken place
between Dr Michalak, accompanied by Ursula Ross, Mr Woodhall and
Emma Lavery. That meeting concluded on the basis that additional
information was going to be given to Dr Michalak, and that her complaints
relating to the additional payments were going to be reconsidered. A follow
up meeting took place on 7 February 2005. Emma Lavery confirmed that
the Claimant was entitled to some additional payments, as from the time that
she returned from maternity leave, and arrangements were made for these
to be paid to her.

170. The meeting then looked at some of the patient complaints that had been
received in relation to Dr Michalak. Dr Michalak pointed out that only one of
those complaints had been raised with her at the time, and that when other
clinical staff had been interviewed in relation to that complaint, the complaint
had been found to be without justification. In relation to six other Clinical
Incident Reports, Dr Michalak complained that these had never been raised
with her at the time. In the light of that complaint, Mr Woodhall is noted as
saying:-

“I think if information hasn't been shared where there is any criticism
— then this does not stand because a fair process has not been
followed. | need to ensure Dr Michalak has had full engagement to
be able to respond. If there are any issues with regards fo
performance they will need to be pursued with evidence and clearly
shared.”

Dr Michalak is noted as having responded “/ agree. | will always reply
promptly”.

171. Dr Michalak went on to raise a concern that she felt that nursing staff on the
MAU were undermining her and were effectively encouraging patients to
complain about her. She referred to an incident when she had completed a
Clinical Incident Report, that had been taken from her by the nursing staff
with an assurance that it would be investigated, but she had heard no more.
She discussed difficulties that she was experiencing in providing cover for Dr
Abbasi, whom she felt was probably taking more leave than he was entitled
to.

172.  On 14 February 2005 Dr Playforth, a Consultant in Accident and Emergency
Medicine, wrote a letter to Dr White complaining about Dr Michalak’s failure
to properly treat a patient who it was thought was suffering from Deep-Vein
Thrombosis. This complaint was followed up by the patient's General
Practitioner. It was investigated by Dr White. He noted that the patient in
question was an intravenous drug user and that the Trust had a specific
protocol for dealing with such patients suffering from Venous Thrombosis.
That protocol suggested that the normal treatment by way of anticoagulants

may not be appropriate and that management would normally be achieved
232 Reserved judgment 38 15.12



173.

174.

Case No: 1808465/2007
1808887/2008
1810815/2008

by prescription of a drug known a Clexane. This is exactly what Dr Michalak
had suggested. Dr White wrote a letter of explanation to the GP explaining
the contents of that protocol, but agreed that, ideally, Dr Michalak should
have seen the patient before determining upon the treatment plan. He
copied his correspondence to Dr Michalak and suggested that they should
have a discussion about that matter. We are not sure whether any such
discussion took place.

On 7 March 2005, a month after the meeting, Mr Woodhall wrote to Dr
Michalak confirming the outcome of the meeting of 7 February 2005. In that
letter he states:-

“In the future any incidents or complaints will be shared at the time
they are received for you to be able to comment and for us to identify
whether there is any issue with regards to performance or not. |
accept where this information hasn’t been shared in the past, it does
not stand because a fair process has not been followed.”

This letter has become known as the ‘line in the sand” letter, on the basis
that the Respondents agreed that anything predating that letter would not be
the subject of any future action.

On 15 March 2005 Dr Michalak and Dr Abbasi sent a joint letter to Dr White
relating to this ongoing issue involving the ten beds that had been added to
the MAU. In the past they had been refusing to see patients in those
additional beds (known as the “Step-Down Unit’), a situation that they both
accepted was not desirable. The proposal, therefore, that they put forward
was that they would ensure that the patients in both parts of the MAU would
be seen during the morning ward round, but that the afternoon ward round
should be taken over by a Registrar who could refer to the on-call Consultant
if necessary.

Complaint by the Desk Clerks

175.

176.

Dr Hussain had previously been employed as an Acute Physician at
Pontefract. She was the Doctor who had lodged complaints about Dr
Michalak in relation to her care of two specific patients.  Dr Hussain had
moved to work on a Care for the Elderly ward in Wakefield. She had a
specific interest in that area of medicine. Referrals continued to be sent by
GPs to Pontefract addressed to Dr Hussain. Many of these referrals were
sent to Dr Hussain because they related to problems with elderly patients.
Dr White had decided that these referrals should be divided between Dr
Michalak and Dr Abbasi, but it appears that this decision had not been
shared with them.

Dr Michalak attended her clinic on 14 March 2005 to find that one of the
patients she was due to see was a patient who had been referred to Dr
Hussain. She was concerned about this. From her perspective, if a patient
is sent by her GP to see a particular Consultant, that is the Consultant who
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should see the patient, and the fact that that Consultant now operated out of
a different hospital should not necessarily make any difference. The patient
himself may have expectations that he was going to see that particular
Consultant, who may have been specifically recommended to him by his GP.
Dr Michalak did not therefore believe it was necessarily appropriate for her to
see this patient.

177. She decided to go to speak to the Desk Clerks, who were responsible for
arranging outpatient appointments, to investigate the matter further. She
had the foresight to take a Nurse with her. There was then a conversation
between Dr Michalak and the Clerks which became the subject of a formal
complaint. On 15 March 2005 Susan Caine, a supervisor, lodged a formal
complaint on behalf of her two staff members. She reported that:-

“‘Dr Michalak came into the room loudly and demanding to know why
she had been given the referral and Karen had to apologise to a
patient she was dealing with on the phone, as she couldn’t hear her
for Dr Michalak. Dr Michalak was asking questions of Ellen, who
couldn’t answer fully, explained this but Karen had to break off from
her call to quickly explain to Dr Michalak, so as to be able to
continue her call and be able to hear the patient. Dr Michalak
appeared unwilling to accept Karen'’s reasons for giving her the letter
and Karen advises me that she felt demeaned by Dr Michalak’s
aftitude and aggression. Both she and Ellen were “shouted down”
by Dr Michalak.”

178.  This report was accompanied by handwritten statements from the two Clerks
in question. This complaint was obviously passed onto Emma Lavery, who
of course had been given the responsibility of collating complaints made
against Dr Michalak in the second “secret” meeting, and she discussed this
complaint with Dr White. They had agreed that formal disciplinary steps
should be initiated. At some point, thereafter, Dr Michalak was made aware
of these complaints. Fortunately she was able to rely upon the evidence of
the Nurse who had accompanied her, who at her request provided a written
statement in the following terms:-

“Dr Michalak asked me to direct and accompany her to the post-
room to discuss why a letter with a specific specialist complaint had
been placed in her file. In my opinion | do not feel that Dr Michalak
entered the room abruptly, as Dr Michalak followed me into the
room. | spoke to the ladies first and asked if Dr Michalak could
speak with them, regarding the referral letters. At no time were we
informed or no indication was given, that either Karen or Ellen were
in conversation with patients via the telephone. | do not feel that Dr
Michalak's behaviour during the conversation was unreasonable.”

179. Faced with that evidence, by letter of 26 August 2005 Mr Forster, the
General Manager, dismissed this complaint as based upon a
‘misunderstanding” but wrote to Mrs Caine to tell her that the “appropriate
actions” had been taken. Dr DeHavilland suggests that there was no such

misunderstanding, but that this was a deliberately contrived complaint
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against Dr Michalak.

The Complaint by Nurse Monkhouse

180.

181.

On 18 April 2005 a Clinical Incident Form was completed by Nurse
Monkhouse on the MAU. That form, in part, reads as follows:-

“On the occasion in question the MAU was very busy, with patients
queuing in A&E, and there was a backlog on the MAU. The Clinical
Site Manager on duty was present on the MAU at the time, and was
becoming increasingly concerned about the patient flow through the
system.

Dr Michalak was rostered to perform the afternoon ward round on
this day. Dr Michalak left the MAU at approximately 17:45 and there
were approximately eight patients to be reviewed for decisions
awaiting admission or discharge.

The Site Manager was informed and the manager on-call, which on
this occasion was Sean Garside. | discussed the situation with him
and was advised to complete an Incident Form, highlighting this
problem, as this may have an impact on achieving the waiting
targets.”

On 27 April a copy of this report was forwarded to Dr Michalak for her
comment. Once again Dr Michalak finds this to have been an astonishing
complaint to have made. Her working day finished at 6:00pm. She had
administrative tasks to complete in her office. If eight patients had been left
un-reviewed. nineteen patients had been reviewed by her, who would,
therefore, have been able to be either discharged or moved onto the
appropriate ward, thus removing the log-jam from the Accident and
Emergency Department.

From her perspective, if she had stayed on to review those remaining eight
patients, who may only recently been admitted into the MAU, she would
have been working significantly beyond her contractual hours and, at any
event, whilst she was doing that work, additional patients would then have
been transferred from the Accident and Emergency Department into the
MAU and she could have been there all night. She points again to the fact
there will always be patients who have not been reviewed by the time the
Consultant goes home. That does not matter because they will be cared for
by the Registrar overnight, who will be an experienced Doctor who has
access to the on-call Consultant if necessary, and the patient will then be
reviewed either by Dr Michalak or Dr Abbasi when doing a ward round the
following morning.

Dr DeHavilland points to this complaint as being a bogus complaint
generated by a manager, Mr Garside, as part of the “throw anything in”
strategy.
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Dr Almari

182.  Out of hours radiology services were provided by the Pinderfields Hospital in
Wakefield. There had been an issue running between the Radiologists and
the Acute Physicians relating to how out of hours referrals should be made.
There was a school of thought amongst the Radiologists that exposing
patients to unnecessary x-rays was potentially harmful to their health and
that accordingly referrals, for example, for CT scanning, should only be
made by a Consultant Physician to a Consultant Radiologist. This had been
the subject of some discussion which, hopefully, had been put beyond
debate when, on 5 April 2005, Dr Spencer, Consultant Radiologist and
Clinical Director of Radiology at Pinderfields, wrote to Mr Playforth, the
Clinical Director of A&E Services in the following terms:-

“In reply to your correspondence of 16 March 2005 confirming that
referrals for emergency radiology will be accepted by the on-call
Consultant from Consultant colleagues and the Trauma Team
Leader who may be a Middle-Grade or Associate Specialist. | hope
this clarifies the situation.”

183. It follows therefore that the agreement was that such a referral could be
made either by a Consultant or by a Registrar or equivalent Middle-Grade
Doctor.

184.  On 30 May 2005 an incident arose when during the evening the Registrar in
the MAU needed to refer a patient for a head scan. Radiology refused to
accept that referral because it had not come from a Consultant. Dr Michalak
was contacted who confirmed her understanding that this referral should
have been accepted and expressed reservations about contacting the on calll
Radiologist, Dr Almari herself.

185.  That incident however produced an astonishing response from Dr Almari.
On 3 June 2005 he wrote to Dr White to complain about Dr Michalak’s
behaviour. He claimed that Dr Michalak had refused to contact him. His
letter goes on to read:-

“On several previous occasions she insisted not to call me as a
Locum Consultant Radiologist. My experience with Dr Michalak is
that she does not care for the patients on the on-call and she leaves
the matter to the junior staff to decide. | am not sure whether Dr
Michalak does not like to abide by the hospital policy or does not like
fo speak to me as a Locum. Probably she does not know that | have
resigned as a substantive Consultant and chose to work as a Locum
for my personal reasons but in any case | deal with the Locum
Consultants, Locum Staff-Grades and everybody who is directly or
indirectly employed by the Trust. | am afraid Dr Michalak's
behaviour puts patients in jeopardy.”

186.  The terms of that letter do appear to be an outrageous attack upon Dr
Michalak’s professional standing.
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187.  When this letter was shown to Dr Michalak, she demanded an apology. This
demand was passed onto Dr Barnes (who had become Clinical Director for
Medicine in place of Dr White who had stepped down from that position as a
result of the GMC ruling against him) and Dr Barnes thought it appropriate to
try and arrange a meeting between Dr Michalak and Dr Almari to sort this
matter out. In the usual way, Dr Barnes arranged for her Secretary to
contact Mrs Ruth Sibary, Dr Michalak’s Secretary, to identify a mutually
convenient slot in their electronic diaries when such a meeting could be
arranged. Such a slot was identified and noted in Dr Michalak's electronic
diary. Mrs Sibary's intention was then, at her next opportunity, to tell Dr
Michalak about the proposed meeting in order that it could then be confirmed
with Dr Barnes through her Secretary.

188. Unfortunately Dr Michalak saw this entry in her diary and mistakenly
believed that Mrs Sibary had agreed to this meeting without reference to her.
She did not want to meet with Dr Almari. She tells us that she felt
intimidated by him. It is clear that Dr Michalak was in a state of distress in
relation to this incident. Mrs Sibary, of course, had no knowledge of that.
There was a telephone discussion between Dr Michalak and Mrs Sibary
when Dr Michalak was seeking to remonstrate with Mrs Sibary for arranging
this meeting without her authority and Mrs Sibary was, unsuccessfully,
endeavouring to explain to Dr Michalak precisely what had happened and
that no such meeting had yet, in fact, been agreed. Mrs Sibary was
subsequently to complain that Dr Michalak failed to listen to her
explanations. It is a matter of note, at this stage, that that was one of the
incidents which was ultimately to lead to the Claimant's dismissal.

Failure to Appoint

189.  Dr Michalak then makes two complaints about her attempts to improve her
role being biocked. In June 2005 she applied for the newly created post of
Lead Physician for Acute Medicine. She believed that she had all the
necessary experience for this position. It was effectively a co-ordination role
between the three MAUs. It appears that there were three applicants for this
job; the Claimant, Dr Abbasi and Dr Jenkins. It appears that Dr Jenkins
persuaded Dr Abbasi to withdraw his application. He spoke to Dr Michalak,
there is a dispute between them, which we do not need to resolve, as to
whether he asked her whether he would have her support in the event that
he was successful (as he contends) or whether he asked her to withdraw her
application (as she suggests). At any event Dr Jenkins was appointed to
that position, despite the fact that, Dr Michalak believes, she was more
highly qualified.

190.  The next incident related to an application by Dr Michalak to become a
member of the Local Negotiating Committee, this was a group of Doctors
who represented Doctors in discussions with Trust management. A place on
that committee was normally secured by election from colleagues. Dr
Barnes sent a circular around the Consultants, seeing if there was any
interest. Dr Michalak responded “/ would like to Jjoin LNC, how should |
proceed?” Dr Barnes responded:-
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“By expressing an interest in response to my emails so that there
can be an election amongst your colleagues.”

Dr Michalak believed she had already expressed an interest and, in the
absence of any other Doctor so doing, she should have been appointed by
default. Dr Barnes did not interpret events in that way, in due course held an
election when Dr Michalak was one of the candidates, Dr Barnes in fact
voted for Dr Michalak who was, however, unsuccessful.

The Deanery Visit

191, On 2 June 2005 there was another GPT visit involving Dr Neligan and Dr
Tucker (on behalf of the Royal College of Physicians) and the outcome of
that investigation led to a telephone conversation between Professor Burr,
the Post-Graduate Dean at the Deanery, and Mr Parkes, the Chief Executive
of the Trust. That telephone conversation was confirmed in a letter from
Professor Burr dated 7 June 2005, when he said as follows:-

‘I am writing as a follow-up to my telephone call in which we
discussed problems related to the complaint of possible bullying of
SHOs by one of the Consultant Physicians working on the MAU at
Pontefract. Complaints were made about the behaviour of Dr
Michalak, and | understand from the recent visit on behalf of the
JCHMT, that SpR's were concemed also about her clinical
competence.

We agreed that | should ask Patrick Neligan, who is my Associate
Dean for West Yorkshire, to conduct in-depth interviews with the
trainees who have come into contact with Dr Michalak, including
SHOs, Trust Doctors and SpR'’s. | would be asking Patrick to do this
in collaboration with the HR Department at the Trust.”

192.  Dr Tucker wrote on 15 June 2005 to Dr Cadigan, of the Royal College of
Physicians. He provided a copy of the report. In that letter he says:-

“Our main concern at the visit was the MAU, and it is largely around
the behaviour of Dr Michalak, one of the Physicians in Acute
Medicine based on the MAU. The SHOs were understandably
reluctant to complain about a named individual but it was clear from
the outset that they were unhappy with the MAU experience. With
encouragement to be frank, and reassurance that no statements
would be attributed to named individuals, they gradually opened up.
My colleagues and | feel that we should make you aware, in
confidence, of the details of the discussions.

Dr Michalak is apparently particularly critical of the SHOs clerking
and management of patients. The SHOs often feel humiliated by her
approach, yet she actually makes very little clinical contribution to
the post-take ward round, rarely taking any history from or examining
patients. SHOs are criticised in front of patients and Dr Michalak's

response to perceived mistakes by junior medical and nursing staff is
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to fill in an Incident Form, rather than to discuss the matter.

The problem of bullying by Dr Michalak came out at the external visit
to Pinderfields and Pontefract in 2002 and was put, in confidence, to
senior management at that time. "

Dr DeHavilland extracted concessions from a number of the Respondents’
witnesses that any patient on the MAU will already have been examined,
either by a Doctor in the Accident and Emergency Department or by their
GP, and a detailed history will already have been obtained. It is always,
therefore, a matter of professional judgment as to whether any further
examination is necessary and indeed, it was accepted, that it could be
perceived as demeaning of the Junior Doctors if the Consultant conducts an
examination of a patient in circumstances which would suggest that she
does not trust the findings of the Junior Doctor or if the Consultant were to
take her own history, suggesting that the Junior Doctors were themseives
incapable of doing so. He also points out that Dr Tucker perpetuates this
apparent myth about Dr Michalak completing Clinical Incident Forms rather
than discussing matters with Junior Doctors when, on the basis of all the
evidence before us, she only completed one such form, in relation to a
Junior Doctor who had left work long before the end of his shift, leaving the
ward without sufficient medical cover.

Accordingly Mr Parkes had specifically asked Professor Burr to ask Dr
Neligan to revisit the hospital and to carry out specific interviews with the
Junior Doctors in order to investigate these allegations of bullying. The only
reason why Mr Parkes would have done that, as he accepted, was to use
the outcome of that investigation as a basis of potential disciplinary action
against the Claimant. It is on that basis that Dr DeHavilland suggests that
Professor Burr and Dr Neligan knowingly aided the Trust to commit an act of
unlawful discrimination (see Section 42(1) Sex Discrimination Act and
Section 33(1) Race Relations Act).

The Yorkshire Deanery have a specific policy for dealing with the “Bullying
and Harassment of Trainees”. This was compiled by Professor Burr in
January 2003. We record the following extracts from that policy, which
shows how Dr Neligan should have proceeded with his task:-

“When a complaint of bullying or harassment about a trainer is made
by a trainee, and is brought to the attention of the Deanery, this will
be taken very seriously. The trainee will be invited to the Deanery to
explain the situation in confidence.”

“At this first meeting it will not be policy to attempt to document the
events complained about in full detail |f it seems that there is a
prima facie case to be answered, the trainee will be asked to
prepare a written statement of the events with names and dates.
He/she will also be asked to give written permission for the data to
be held and shared with others. "

“If the initial discussion of the complaint suggests there is a prima
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facie case of bullying or harassment, then the Dean will set out for
the complainant the options for further action... There are two
potential routes, informal and formal.

Informal action: where possible, the Dean or his/her nominated
deputy will attempt to help the trainee to resolve the differences
informally, through discussion with the parties concemed.”

‘Formal action: the trainee will be asked to produce a written
statement detailing the complaint with dates and witnesses. In the
case of workplace bullying or harassment this will normally be
brought to the attention of the Medical Director and/or Human
Resources Director of the employing Trust.”

“It must be remembered that trainers have the right to know about
accusations made about their behaviour, and have the right to
answer the criticisms. They must be allowed to defend themselves
and may need help to change their behaviour if allegations are
upheld.”

“Wherever possible and appropriate, the Dean will attempt to resolve
complaints informally. The Deanery will offer help to the trainer to
modify their behaviour and will encourage raised awareness of
bullying harassing behaviour through its trainee surveys, seminars
and Deanery generic courses.”

196.  Dr Neligan attended at the Pontefract Hospital on 4 and 18 July 2005. He
apparently interviewed eleven Junior Doctors. Eight allegedly reported
problems with Dr Michalak. In breach of the Deanery’'s own policy, they
were not asked to produce a written statement setting out the detail of those
complaints. Dr Neligan made a conscious decision not to follow that policy
and instead he simply noted generalised complaints that were allegedly
being made. Whilst he was interviewing these Junior Doctors, nobody
thought it appropriate to tell Dr Michalak that this process was taking place
despite the fact that she was continuing to work with them.

197.  Dr Neligan prepared a report dated 15 August 2005. One woulid have
thought that Dr Neligan would have wanted to obtain a contribution from Dr
Michalak before putting pen to paper, the Deanery’s own policy giving Dr
Michalak the right to know about the accusations made and the right to
answer the criticisms. Dr Neligan however, on 24 August 2005, forwarded a
copy of his report to Mr Parkes.

198. It was, initially, alleged, by the Deanery and by the Trust, that the Claimant
had been given the opportunity to meet with Dr Neligan before this report
was sent to Mr Parkes, but that she unreasonably delayed in arranging a
meeting with Dr Neligan. Without going into the detail of the evidence within
this Judgment, when taken through the chronology of events, Professor Burr
accepted that that suggestion was entirely untrue, that Dr Michalak had
immediately responded to a request to contact the Deanery with a view to
arranging a meeting with Dr Neligan, had left messages on the Deanery's
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answerphone and had agreed to meet with Dr Neligan on 31 August, being
one of the first dates offered to her.

Dr Neligan, in his letter to Mr Parkes, says:-

‘Il spoke some weeks ago to Dr Sue Barnes, your Clinical Director for
Medicine. She is aware that there is a concemn but does not know
details. | suggest that it would be helpful if you were to share this
report with her, although | would prefer that no action is taken until |
have had a chance to see Dr Michalak, or unless there is a new
incident.”

Dr Neligan’s report, dated 15 August 2005, was damning of the Claimant.
He describes the circumstances which led him to conduct this investigation.
He confirms that he interviewed eleven Doctors, of whom eight had
criticisms of Dr Michalak. He comments that:-

‘It was evident that the three Doctors who did not have any
complaint were all self-confident, assertive characters, quite used to
standing up for themselves.”

It is far from clear to us why self-confident and assertive Doctors would be
any less likely to make complaints.

He summarised the complaints that he received. All these complaints are
unspecific and are not ascribable to any particular individuals. The report
alleges complaints of being criticised by Dr Michalak in front of patients and
other staff. Doctors feeling belittled. They feel insulted and do not feel that
they are respected at all. They complain that Dr Michalak gets angry easily
and shouts at them. They complain that she is regularly late for ward
rounds, as a consequence of which, she insists that Junior Doctors carry out
tasks before going home, no matter how tired they may be. That they are
required to stay on after the end of their shift. That if they leave early, before
Dr Michalak arrives, they are then the subject of a Critical Incident Form (we
assume that means a Clinical Incident Form, which we know happened on
one occasion). They suggest that on ward rounds she does not listen or she
contradicts Junior Doctors. That she does not take a history or examine
patients herself. She tells the Junior Doctors exactly what to write in the
hospital notes, word for word. She has been known to criticise decisions
made by other Consultants. They complain that the ward rounds are too
long and that, after the ward round when the Junior Doctor has tasks to do,
they find it difficult to contact Dr Michalak.

Dr Neligan reaches the following conclusion:-

“There can be no doubt that Dr Michalak is bullying Junior Doctors.
These are not occasional episodes, they consist a pattern reported
by multiple observers over a period of time. It is leading to stress
and distress among the Junior Doctors. Although many of the Junior
Doctors are from overseas, there does not seem to be any racial or
gender issue here. She does, however, pick on the more vulnerable
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Doctors, including some with previous experience of bullying.”

Dr Neligan suggested that there may well be underlying factors relating to Dr
Michalak’'s lack of awareness of the necessary skills of a teacher, and
possibly insecurity about her own abilities. Dr Neligan was of no doubt that
the problem needs to be addressed sooner rather than later. Rather
surprisingly, bearing in mind that he has already concluded that there can no
doubt that Dr Michalak was bullying Doctors, Dr Neligan suggested that Dr
Michalak needed to be given the opportunity to give her side of the story in
an open and supportive setting. Regardless of whether she was, in fact,
guilty of bullying, Dr Neligan, not having heard her side of the story,
recommended that if Dr Michalak accepted the concerns and agreed to
remedy the situation, a programme of rehabilitation would need to be
developed. Alternatively the Trust would have to consider taking disciplinary
action and measures would need to be taken to protect trainees from her.

It is difficult to reconcile the tone of that report with the Deanery's own policy
that Dr Michalak had the right to know about the accusations made about
her behaviour and have the right to answer the criticism and to defend
herself.

Curiously, although Dr Neligan had forwarded a copy of his report to Mr
Parkes on 24 August 2005, on 26 August 2005 Professor Burr wrote to Dr
Michalak complaining that she had failed to make an appointment to meet
with Dr Neligan and threatening to disclose a copy of that report to the Trust
if they did not hear from her soon.

So alarmed was the Claimant by this correspondence, that she cancelled
prearranged annual leave to ensure that she could meet with Dr Neligan in
accordance with the Deanery’s timescales.

The meeting took place on 31 August 2005 at the Deanery. Professor Burr
and Dr Neligan had arranged for Julie Honsberger, Professor Burr's PA, to
attend to take notes. She clearly took very detailed notes. For the first time
Dr Michalak was provided with a copy of Dr Neligan's report. It is difficult to
understand why it was not sent to her in advance of the meeting so that she
could give a considered response to it. Dr Neligan did not use that meeting
in order to give Dr Michalak the right to defend herself and to answer the
criticisms as the Deanery's procedure demanded, but it proceeded on the
basis that Dr Neligan's conclusion, namely that Dr Michalak had bullied the
Doctors, was not open for debate. As the note of the meeting makes clear,
Dr Michalak was given two options:-

“The first option would be for Dr Michalak to accept the general
conclusions raised in the report and to acknowledge that her
behaviour had been unacceptable, and to seek help in improving the
situation, which would result in further training, support and
development from the Trust, Deanery and/or other methods. The
second option was for Dr Michalak to refute the report, which would
result in other measures being taken at the Trust/RCP/GMC level.”
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Dr Michalak then tried to defend herself against some of the criticisms in Dr
Neligan's report. She pointed to the fact that as a consequence of the earlier
criticisms of her teaching methods, a system had been set up whereby
concerns of Junior Doctors could be received. In response to this, Dr
Neligan:-

“Stated that he needed to coax the SHOs and give them complete
assurance that there would not be any sort of backlash should they
wish to discuss their concerns. Dr Neligan stated that only when Dr
Neligan gave complete assurance that their concems would remain
confidential, did they confess to feeling belittled and humiliated
regularly.”

Dr DeHavilland points to the inherent problems with that approach. Whereas
the Deanery’s policy requires that if formal action is to be taken, trainees
would be asked to produce a written statement detailing the complaints with
dates and witnesses, here we have Dr Neligan specifically interviewing
Junior Doctors because of allegations relating to Dr Michalak, coaxing them
into making complaints on the basis that, no matter what they said, there
would be no repercussions, and their identities would be kept entirely
confidential. That is, as Dr DeHavilland suggests, a process which is
designed to incite grumbles and complaints from subordinate employees.
The notes prepared by Julie Honsberger record Dr Michalak as feeling
“threatened” by the use of the word “coax”. It speaks of her raising “fears”
that she was being prejudged. Dr Neligan once again reminded Dr Michalak
that she only had two options and described that second option as “being hit
by a ton of bricks”

Unsurprisingly Dr Neligan expresses regret for the use of that language. His
recollection was that, despite the wording of the notes of this meeting, he
actually spoke about people ‘coming down” on the Claimant like a ton of
bricks and said that he used this graphic language in order to emphasise to
the Claimant the seriousness of her situation. On any version of events, Dr
Michalak would have felt intimidated and distressed by being called to a
meeting of this sort, where allegations were put to her, which she was not
allowed to defend, and when a clear conclusion had already been arrived at
that she was guilty of gross misconduct, namely bullying Junior Doctors.
She was being given the choice of either admitting to being guilty of gross
misconduct, leading to the possibility that she would be the subject of
remedial help by the Deanery, or being subjected to the full force of
disciplinary action by the Trust, the Royal College of Physicans and the
General Medical Council. Of course if Dr Michalak had admitted to bullying
Junior Doctors Dr Nelligan would have reported back to the Trust
accordingly and Dr Michalak could have had no confidence that the Trust
would feel constrained by Dr Nelligans assurance that all that would have
happened would have been the offer of remedial training.

In that context to use such language was clearly intemperate and was
designed, we have no doubt, to heighten Dr Michalak’s alarm.

When cross-examined Dr Neligan accepted that he had conducted similar
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interviews twice in the past with male Doctors. He accepted that in relation
to both of those Doctors he had adopted what could be described as the
third approach. That would involve not requiring the Doctor to admit that
they were guilty of inappropriate conduct towards Junior Doctors, but simply
asking them to accept that if such complaints were being made there may be
a problem and that the easiest way to resolve the situation was for the
Doctor to accept appropriate remedial assistance. This option was not
however given to Dr Michalak by Dr Neligan.

213.  The meeting concluded by Dr Neligan asking Dr Michalak to consider the
position, to seek advice and to respond in writing regarding her decision (i.e.
which of the two options she was willing to accept) by the week ending
9th September. There can be no doubt that the Claimant was, by that stage,
in a state of acute distress. Dr Neligan was sufficiently concerned as to ask
Dr Michalak whether she was driving home, because he wondered whether
she was fit enough to drive. It appears that he did not reflect upon the cause
for her distress. He thought it appropriate to touch her on the shoulder as he
escorted her out of the room, which she felt a further threatening act. It is
her contention that as he showed her out the room he said:-

“I will come down on you like a ton of bricks and send you back to
Poland where you come from.”

Dr Neligan denies making that comment, but accepts that he might have
come into physical contact with the Claimant in the way that she describes
as he accepted that this would be his normal practise in these
circumstances.

214.  In so far as we have to make factual finding in relation to that issue, we are
not satisfied on the balance of probability, that Dr Neligan used those words
at that point in time. Shortly after the meeting, Dr Michalak drafted a long
letter of complaint to Professor Burr. On the advice of the BMA, that letter
was not actually sent, but it is clear from the terms of that letter that Dr
Michalak was more than willing to make detailed complaints about Dr
Neligan’s conduct. Nowhere in that letter does she complain that that
comment was made to her. That is a surprising omission and leads us to
our conclusion that the comment was not in fact made.

The Third “Secret” Meeting

215.  On 11 July 2005 a further meeting was called by Emma Lavery. In
attendance were Dr Lane, Dr Jenkins, Dr Barnes, Mr Forster and Caroline
Shepherd All these people are White/British people. This is clearly an
updating meeting. The meeting was aware that the Deanery were in the
course of interviewing Junior Doctors and that a report of their findings would
be expected mid-August. The note reads:-

‘On receipt of report (the receipt of Eva's response to staff
complaints) if claims proven, group to re-meet. EL to hold central file

of all incidents/complaints/file notes.
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All information to be shared with Eva at time it is received for her
comment as per agreement with Ursula Ross.”

Further actions were agreed, Mr Forster was to carry out job plan reviews
with Dr Michalak and Dr Abbasi. Mr Forster was to deal with the complaint
that Dr Michalak had raised against Mr Garside for inciting Nurse
Monkhouse to lodge a formal complaint against her and:-

“Dr Jenkins to undertake audit of MAU ward rounds start times, finish
times across Trust for monitoring performance activity.”

“Dr Barnes to create database for Directorate for collating number of
complaints per Consultant across Directorate fo act as a
benchmark.”

So Dr Jenkins was being asked to collate information to build up a case
against Dr Michalak in relation to the allegation that she started ward rounds
late. In fact, when Dr Jenkins began that process and spoke to other
colleagues at the other two hospitals, they all refused to co-operate with that
audit and so he abandoned the effort.

Dr Barnes was to create a database, presumably to demonstrate that the
level of complaints against Dr Michalak was far higher than against any other
Consultant. As far as we know that work was never in fact carried out.

Job Plan

219.

220.

221.

During the course of this Hearing we heard a great deal of evidence relating
to a process that was being carried out by Dr Jenkins to agree a job plan
with Dr Michalak and Dr Abbasi. The simple fact of the matter was that, by
reason of changes in the way in which the MAU was operating and, indeed,
the increase in size of the MAU, the original job plans agreed with these
Consultants were no longer appropriate. Dr Jenkins told us that this was the
first time he had had to negotiate a job plan with a Doctor. There is a
process whereby management attempt to agree a job plan with the Doctor
concerned, if agreement cannot be reached there is a mediation process
available, followed by a formal appeal process. Dr Jenkins believed the
process would be an easy one. He had in mind a plan which consisted of
ten PA’s, the Claimant abandoning her compressed hours and ceasing to
pursue her specialist interest as a Nephrologist, the plan to set up a Renal
Unit in Pontefract having disappeared.

Not only were these proposals unattractive to Dr Michalak, but Dr Jenkins
had the task of trying to create a dovetailed job plan with Dr Abbasi. In the
event an attempt to agree a job plan with Dr Michalak came to an end when
she was subsequently suspended in January 2006.

Curiously, however, Dr Jenkins thought it appropriate to raise a number of
issues relating to Dr Michalak and her specialist interest. On 12 September
2005 he wrote to Dr Lane, the Medical Director. He repeated the previous
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suggestion that Dr White did not understand why the clinics in Leeds had
come to an end. He suggested, obviously incorrectly, that Dr Michalak had
told him that the sessions had come to an end in January 2005. There is no
reason whatsoever why she should have said that: everybody knew that they
came to an end in June. Based upon this incorrect information, Dr Jenkins
makes the following suggestion:-

“Since then she has continued to be paid for this activity without
doing it. | feel uncomfortable that we do not know why and when the
Renal Physician stopped her work and it would be useful to explore
this to ensure that there was no clinical safety issue involved which
may be relevant to her ongoing clinical work.”

We find this an astonishing proposition. If Dr Jenkins did not know why the
Leeds clinics had come to an end, he could have asked Dr Michalak. At any
event, Dr White knew exactly why those sessions had come to an end. On
what basis would Dr Jenkins have any reason to believe that there may be
clinical safety issues?

Although the Leeds clinics had come to an end, the Claimant still attended
Multi-Disciplinary Team Meetings at St James’ Hospital on a Wednesday
afternoon. He makes the following suggestion:-

“It appears that she has also stopped this activity earlier this year,
but again has continued to be paid for this time. It would be helpful
fo know what her attendance was at these meetings. She was
unable to quantify it and | wondered if you could find out whether
there is any record of attendance there?”

When Dr Jenkins met with Dr Michalak she was, in fact, shortly to go to
Leeds to attend a Muiti-Disciplinary Team Meeting. As a consequence she
was wearing a badge provided to her by St James' in which she was
described as a Consultant Nephrologist. She did have an honorary contract
with them. Dr Jenkins raised this issue as well with Dr Lane, suggesting that
to wear such a badge was inappropriate and misrepresented her role.
Finally, although everybody had accepted that Dr Michalak had the
necessary qualifications and experience to deal with nephrology referrals, Dr
Jenkins raised the question with Dr Lane:-

“I would like your opinion as to whether it is appropriate for a non-
CCST holder to be offering specialist nephrology clinics.”

We do have to ask ourselves why, when Dr Jenkins was simply supposed to
be pursuing the job planning process, he thought it necessary to become
involved in such matters. In our finding the answer to that question is that he
had attended the third “secret” meeting in July of 2005 and he knew that the
plan was to seek out and collate any possible material that could be used
against Dr Michalak and he was participating in the “throw everything in”
process. Due to those enquiries Dr Jenkins wrote to Dr Barnes questioning
Dr Michalak’s right to provide a Consultant level service within a specialist
area for which she does not have a CCST (it was established in the course
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of cross-examination that the Claimant did not need to hold a CCST in order
to do s0). As the Joint Committee on Higher Medical Training had told her in
2000:-

“The JCMHT believes you are a well trained Nephrologist who could
hold down a Consultant post without difficulty, but cannot
recommend you for the Specialist Register on what are, effectively,
technical grounds.”

Dr Jenkins wrote to Caroline Smyth, in the Human Resources Department,
asking her to check Dr Michalak's original letter of appointment to see
whether there was any reference to her providing specialist nephrology work.
He asked her to check what arrangements the Trust had made in relation to
charging for Dr Michalak’s attendance at St James’ Hospital and he asked
her to check whether Proper processes had been followed in relation to the
compressed hours arrangement.

Pressure from the Deanery

226.

227.

Further to Dr Neligan's meeting with Dr Michalak on 31 August, Dr Neligan
had written to Dr Michalak setting out the options. This letter says:-

‘I told you that the Post-Graduate Dean is not prepared to allow
trainees to continue to be Subjected to this sort of treatment. One
way or another it must stop. Either you must change your behaviour
or you will no longer be allowed to work with Junior Doctors.”

Dr Michalak gave no substantive response to that letter. What response
could she make? She denied the allegations, but that was not an option that
was open to her.

There had clearly been ongoing discussions between Professor Burr and Mr
Parkes. The Deanery were expressing the view that steps had to be taken
to protect Junior Doctors, failing which they may withdraw authorisation for
the MAU as a training establishment. Mr Parkes’ problem however was that
he had next to no evidence to justify taking action against Dr Michalak. He
had expected that Dr Neligan would provide the Trust with chapter and verse
as to precise allegations of bullying. All he had come up with was imprecise
grumbles. Dr Neligan tells us that he had kept notes of his interviews with
the Doctors and that there were, within those notes, more specific
allegations. Those notes were not provided to the Trust and have not been
provided to this Tribunal. On 20 September 2005 Professor Burr emailed Dr
Cadigan in the following terms:-

“‘Dear Paddy,

Just a note to say that | met with the CE yesterday (John Parkes). |
am pleased to say that he seems to understand the serious situation
on the MAU at Pontefract and understands that because of the
bullying, the Consultant has to be taken out of contact with the
Juniors (i.e. suspended while investigation takes place).
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Under the circumstances, it would help if RCP report ‘pulls no
punches” in relation to the MAU problems. It is likely that there will
be quite a battle, and the Trust action is quite high risk but necessary
I think.”

Thus the Deanery were liaising with the Director of Post-Graduate Training
at the Royal College of Physicians to put as much pressure as possible upon
the Trust to secure Dr Michalak's suspension. Mr Parkes, in cross-
examination, contended that the Trust were very anxious about issues
involving the bullying of Junior Doctors. He described Junior Doctors as a
very vulnerable group and that the Trust had a grave responsibility towards
them. What this Tribunal finds difficult to understand is that if he really
believed that the Neligan Report was a matter of consequence he did
nothing at all about it for over three months. It is, of course, true that Dr
Neligan had not provided him with the precise information that he needed,
but there was nothing at all to stop the Trust interviewing those Junior
Doctors themselves, they did after all employ them, to obtain such
information if it existed. It is also clear that a Junior Doctor had also
complained to Dr Nelligan that they had been bullied by Dr Wong. This
allegation was later repeated to Dr Mclnerney. The Trust took absolutely no
action in relation to that complaint.

The Department of Health run an agency called the National Clinical
Assessment Services (“NCAS"). Part of their function is to provide advice to
Trusts about the management of Consultants and, in particular, to deal with
issues relating to potential disciplinary action and/or suspension. In
September 2005 Mr Parkes telephoned Karen Wadman, a Senior Advisor at
NCAS, to seek advice in relation to Dr Michalak. On 29 September 2005, as
is their practice, NCAS wrote to Mr Parkes confirming the telephone
conversation. Their letter reads:-

“You advised that you were attending a meeting with the Deanery
regarding concems raised by eight of a group of eleven House
Officers relating to the bullying and harassment and the general
treatment of Junior Doctors. However, questions have also been
raised by the juniors about the competency of the Doctor who you
understand trained abroad and you felt that there could potentially
also be cultural factors related to the Doctor’s behaviour.

We agreed the matter required further investigation and it would be
important to establish clearly from the House Officers the precise
nature of their concerns giving examples wherever possible.”

NCAS then referred Mr Parkes to the new NHS procedures known as
“Maintaining High Professional Standards in the Modern NHS" (known as the
“MHPS”).

That letter is of course significant. We wonder where Mr Parkes obtained
the idea that the Claimant’'s conduct could relate to the fact that she trained
abroad. As we understand it he had had no direct contact or involvement
with Dr Michalak. That idea must have been given to him by somebody and
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we know that those ideas were being openly discussed as the second
‘secret” meeting. Mr Parkes was being advised by NCAS that precise
information should be obtained from the House Officers. That was in
September, but that was not done, ultimately, until January 2006.

Dr Wass

231. On2 August 2005 Dr Alistair Wass, a Consultant in A&E, wrote a letter of
complaint to Dr Barnes. This letter was copied to many other people,
including Mr Parkes, Dr Lane, Mr Foster and Dr Jenkins. He complained
about the fact that a patient suffering from Terminal Cancer had been
admitted the Accident and Emergency Department at Pontefract, suffering
from a Gastro-Intestinal Haemorrhage. He was initially assessed by a Junior
Doctor working within the Accident and Emergency Department, who
endeavoured to seek help from a Middle-Grade Doctor, Dr Varma. Dr
Varma was part of Dr Michalak's team. Dr Varma had no speciality in
gastro-intestinal work, and he formed the view that he could do nothing
whatsoever to help this particular patient.

232. Dr Wass, who was the on-call Consultant, telephoned Dr Michalak to
complain that her Registrar had failed to provide any assistance. Dr
Michalak confirmed to him that Dr Varma was not a Gastro-Enterology
trainee, and would not be able to provide any meaningful assistance to this
unfortunate patient. As a consequence Dr Wass, as Dr DeHavilland points
out, doing no more than his job, had to attend at the Pontefract General
Infirmary to deal with this patient who subsequently died. This letter was
noted as a complaint against Dr Michalak and was subsequently used as a
basis for a complaint that she did not provide co-operation to her medical
colleagues.

233.  The facts do not however support that proposition. It was well-known that
there was a problem at Pontefract in that they did not have a sufficient level
of skill in gastro-enterology. As a consequence, there was a standing
protocol that any patient suffering from gastro-intestinal bleeding should not
be taken to the Accident and Emergency Department at Pontefract, but
should be taken by the Ambulance Service to Pinderfields, Wakefield, where
such expertise existed. This patient was brought to the wrong hospital. The
Junior Doctor on the Accident and Emergency Department correctly referred
the matter to a Registrar. That Registrar, however, correctly identified that
he could not provide the patient with the treatment that was required, and
that the appropriate person to attend was the on-call A&E Consultant, Dr
Wass. Dr Barnes conceded that this letter, in reality, was a complaint about
procedures and not about Dr Michalak. That complaint was not brought to
Dr Michalak’s attention at the time.

Complaint by Dr Davis

234.  On 10 October 2005 Dr Mark Davis, a Consultant in A&E Medicine at
Pinderfields, wrote a letter of complaint to Dr Barnes. The Accident and
Emergency Department at Pinderfields had been closed down on 3 October

2005, because of a bed shortage. Medical admissions were diverted to
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Pontefract. Dr Davis therefore had no work to do at Pinderfields, and he was
asked to attend to help out at Pontefract, the Accident and Emergency
Department being very busy because of the increased amount of work that
was being taken there. He would have arrived at Pontefract at about 8:30,
he did find the A&E Department extremely busy, with a backlog of patients.
There was a delay in getting patients transferred to the MAU. The Clinical
Site Manager had suggested that the reason why patients could not be
transferred from A&E to the MAU, was that there were seven or eight
patients on the MAU who had not been reviewed by a Consultant and who,
accordingly, could not be discharged or moved out to another ward. Dr
Michalak was on-call that night and so Dr Davis telephoned her and
suggested that she might like to attend the hospital to provide support to her
Registrar to see whether patients could be moved out and space created.
Dr Michalak then telephoned the Clinical Site Manager who told her that
there was no need for her to attend at the hospital (there would have been
an expense involved had she done so) and so she took no further action.

This complaint was also deemed to be a complaint against Dr Michalak. On
analysis, however, Dr Barnes acknowledged that the Claimant could not be
criticised because she telephoned and was told that her attendance was not
necessary. This was a complaint, again, about a Doctor who was being
asked to do his job, namely to turn out when he was on-call, when Dr
Michalak had no obligation to do so.

The Meeting of the Professional Advisory Panel of 7 November 2005

236.

237.

On 31 October 2005 Dr Dawson was appointed Medical Director at Mid
Yorkshire, having been invited by Dr Naftalin to apply for that position. The
Respondent Trust had been in substantial difficulties for some years.
Because of early complaints made by Dr Tobin there was an inspection at
the hospital and it was decided that it needed to go into special measures.
In simple terms that means that the management of the hospital is overseen
by the Department of Health and by various agencies who they appoint to do
so. One of these agencies is a body known as the Performance Support
Team. This is a closely-knit group of experts in various areas of healthcare
who are put together in order to provide support and help to an ailing NHS
Trust. Dr Naftalin had a part to play in that support team (as indeed did Dr
Mclnerny).

As part of the MHPS adopted by the Respondent Trust, if it is proposed to
take disciplinary action against a Doctor, the Medical Director must convene
a Professional Advisory Panel (‘PAP").  This consists of at least three
Medical Consultants who are to advise the Medical Director as to
appropriate action. Shortly after his appointment, having heard about the
difficulties relating to Dr Michalak, in particular in regards to the Deanery
Report, Dr Dawson convened a meeting of the Professional Advisory Panel.
In attendance were Lynne Sherratt, Deputy Director of Human Resources,
John Parkes, Chief Executive, Mr Simon Harrison, a Consultant, Dr Simon
Williams, a Consultant, Dr Claire McDonald, Clinical Director of Pathology,
and Dr Rob Lane, the Associate Medical Director who attended in place of
Dr Dawson. These are all White/British people. Lynne Sherratt had, of
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course, been at the second “secret” meeting.

The letter sent by Professor Burr was discussed. The panel agreed that the
contents of that letter caused concern and recommended that the case
should be investigated fully to establish the facts. Possible exclusion (which
is what Professor Burr had wanted) was discussed but at that stage it was
felt to be inappropriate. Dr Dawson frankly told us that he was disappointed
by that decision because he believed that, at that stage, Dr Michalak should
have been suspended. He had not however had the support of the PAP;
neither had he obtained the support of NCAS.

On 16 November Mr Parkes came under further pressure from Professor
Burr. Mr Parkes was reminded that on 19 September he had agreed that the
Trust would institute disciplinary action with a possibility of suspension. The
letter concludes:-

“The Deanery and College take a very serious view of the allegations
raised at these two visits and agree that this matter needs to be
dealt with urgently.  Since | have not received any further
communication from yourself, | would be grateful if you could provide
me with an update of the Trust’s action thusfar.”

The Investigation Begins

240.

241.

242.

Dr Dawson decided that positive action was required and that, finally, he
would arrange for a formal investigation to take place. Under the terms of
the MHPS, whilst Dr Dawson would have acted as Case Manager, he
needed to appoint a Case Investigator. Usually Consultants within the Trust
would fulfil that role. Dr Dawson informed us that he could not identify
anybody who could do that for him. Those Doctors who had the necessary
training and experience, were either too busy or had just completed other
lengthy investigations. He decided to appoint an external investigator.

That decision was, in our view, a surprising one. Dr Neligan had arrived at
his conclusion that Dr Michalak was guilty of bullying Junior Doctors from
interviewing eight Junior Doctors. Those Doctors could, presumably, be
readily identified, as could any other Junior Doctors with whom Dr Michalak
had worked. It would be a very short and discreet piece of investigation to
interview those Junior Doctors. We conclude that even at that early stage,
Dr Dawson had intended any such investigation to have far reaching
parameters.

The MHPS provides guidelines as to how such investigations should take
place. Pursuantto Paragraph 1.18 of the policy the Case Investigator:-

“Must formally involve a senior member of the medical or dental staff
nominated by the Medical Staff Committee Chair or their Deputy,
and agreed by the Trust.”

That was not done. The Respondents suggest that that need only to be
done where clinical judgment is at issue. The policy does not, however, say
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that.
Paragraph 1.20 reads:-

“The practitioner concerned must be informed in writing by the Case
Manager as soon as it has been decided that an investigation is to
be undertaken. The practitioner will be informed of the name of the
Case Investigator and made aware of the specific allegations or
concerns that have been raised. The practitioner must be given the
opportunity to see any correspondence relating to the case together
with a list of the people that the Case Investigator will interview.”

It was not until some time later that the Claimant was informed that she was
being investigated, and insofar as a much wider investigation was being
anticipated, she was not made aware of the specific allegations which were
being investigated.

Paragraph 1.24 says:-

“The Case Investigator should complete the investigation within four
weeks of appointment and submit their report to the Case Manager
within a further five days.”

As will be seen, that certainly did not happen in this case.

On 1 December 2005 Dr Dawson appointed Dr Mclnerny as an Investigator.
Dr Mcinerny was not employed by the Trust, she had been part of the
Performance Support Team, she had a background in Human Resources
and she had her own consultancy business. The Trust agreed to pay Dr
Mcinerny a daily rate of £600 and, by the end of her investigation, she had
earned in excess of £59,000.

On the face of it the investigation required of Dr Mclnerny should have been
a short-lived affair. The only substantive issue that appeared to require
investigation was the allegation relating to the bullying of Junior Doctors.
This matter had, of course, already been investigated by Dr Neligan and so,
one assumes, that Dr Mcinerny coulid very easily have got to the heart of this
investigation without difficulty. Indeed she told the Tribunal that at first she
anticipated a very quick conclusion to her investigation. Dr Dawson was
very anxious to capitalise upon the commencement of this investigation. On
1 December he wrote to Professor Burr to confirm that the investigation had
been initiated and telling Professor Burr that the Case Investigator would be
in contact with him shortly, in order to obtain the necessary information. On
2 December 2005 Dr Dawson asked Dr Barnes to conduct a risk
assessment to identify:-

“1. Whether exclusion is required to protect the interests of
patients and other staff.

2. Whether exclusion is required to assist the investigative
process if there is a clear risk that Dr Michalak will impede
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the gathering of evidence.

The risk assessment should include an analysis of the impact and/or
risk to service should Dr Michalak be removed.

The risk assessment should also consider altematives to exclusion
such as:-

1. Redeployment, restriction of duties to administrative
research, or audit.

2. Restriction of clinical practice to certain forms of clinical
duties.
3. The risk assessment should identify how feasible each of the

alternatives to exclusion are.”

It must be remembered that the PAP had determined that it was not
appropriate for Dr Michalak to be excluded at that stage until the matter had
been further investigated. That investigation had only just been initiated. |t
is difficult for us to understand why, without the outcome of the investigation
being known, Dr Dawson thought that it was appropriate to consider the
issue of exclusion. When all is said and done, these issues of bullying had
first surfaced three months before, if the Junior Doctors were alleged to be at
risk, the Trust had exposed them to that risk for that period of time. If it was
thought that Dr Michalak would apply pressure to the Junior Doctors to
persuade them to withdraw their complaints, she had had three months to do
$0. We do not know why Dr Dawson did not think he could wait for the short
period of time necessary for Dr Mcinerny to produce her preliminary findings.

Dr Barnes was subsequently to arrive at a conclusion that the Junior Doctors
needed protecting from Dr Michalak during the investigation, that because of
the nature of her duties it would be difficult to protect the staff without
excluding her and it would be difficult to investigate bullying whilst was still
working with those members of staff. She considered that there were
sufficient resources to cover for Dr Michalak in the event that she was
suspended.

Surprisingly, Dr Barnes did not know of the views of the PAP. She had no
idea what the allegations against Dr Michalak were. She seems to have
ignored the fact that that three month period had elapsed since these issues
had first been raised, without any apparent problems being caused. We find
it difficult to understand how anybody can assess risk in such a situation
without having a fairly clear understanding of what it is that the Doctor is
supposed to have done wrong. Dr Barnes was not able to explain why Dr
Michalak could not have continued with her outpatient clinics, which involved
no contact with Junior Doctors. Dr Barnes’ advice was given to Dr Dawson
on 15 December 2005.

Dr Mcinermny had continued with her preliminary preparations for this
investigation. In evidence she told us that in December she had anticipated
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that her investigation would simply involve the Junior Doctors and it would be
an investigation which would take two or three weeks to complete.
Surprisingly, therefore, as evidenced by a file note which she maintained, on
12 December 2005, she agreed with Dr Dawson that not only would she
interview these Junior Doctors, but would also interview the previous
trainees, senior nursing staff on the MAU, current SHOs, current SpR’s, her
Consultant colleagues, any secretarial staff that she has dealings with and
A&E Consultant colleagues. Dr Dawson was to provide her with a list of
names of everybody who would fit into those categories. Here, therefore, we
have a situation where Dr Michalak is still at work, is unaware that this
investigation is about to begin, is unaware what it is that she is supposed to
have done wrong, save for the conversation that she had had with Dr
Neligan, but the Respondents are planning to interview everybody and
anybody with whom she had worked. Dr DeHavilland fairly depicts this
exercise as one of trawling for negative comment.

251.  On 23 December 2005 Dr Dawson wrote to Dr Neligan to update him as to
the current position. Perhaps his approach to the investigation of Dr
Michalak is illustrated in the final paragraph of this letter, when Dr Dawson
states:-

‘I apologise if this seems bureaucratic and long-winded and
especially if it appears that we are not trusting of fellow
professionals’ judgments but in a delicate situation such as this it is
important that we are seen to have conducted an impartial and
thorough review of all the evidence.”

252.  This is of course has echoes of the first “secret” meeting, when it was agreed
that the Trust had to be “seen to” be supportive of Dr Michalak .

253.  Two further incidents then arose, which were ultimately used to justify Dr
Michalak’s suspension and then her subsequent dismissal.

The Complaint by Mrs Howe

254.  On 8 December 2005 Dr Michalak was busy in her office dealing with clinical
issues and endeavouring to deal with her email correspondence. She had a
difficulty in accessing her email system and so she contacted the Trust's IT
Support Department by telephone and spoke to Mrs Howe. Many of us will,
no doubt, have had the experience of being busy, anxious to complete tasks
on a computer, but then faced with the frustration of a computer that is not
functioning as it should do. Lisa Howe obviously had difficulty in providing
assistance to Dr Michalak. Dr Michalak no doubt became frustrated by this
lack of help. Lisa Howe complained, in an email to her Service Delivery
Manager, that:-

“Her attitude was less than professional. She Sspoke to me in an
abusive and rude manner.”

There is no mention of the type of rude and abusive language allegedly

used. Lisa Howe complained that Dr Michalak on occasions put a telephone
232 Reserved judgment 60 15.12



255.

Case No: 1808465/2007
1808887/2008
1810815/2008

down whilst obviously attending to other demands on her time. Lisa Howe
then complains that:-

“The user said that she was not happy with the level of assistance |
had offered despite the fact that | had actually not only put up with
being spoken to in a dreadful manner and continued to assist the
user, but had given the user access to her email via alternative
means.”

It is clear that that complaint was escalated to the Human Resources
Department and formed part of Ms Lavery’s file.

The Complaint by Mrs Paddock

256.

257.
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259.

This issue refers back to the earlier complaint made by Dr Almari, the
Consultant Radiologist. Dr Michalak was on-call on 31 December, as was
Dr Almari. Her Registrar contacted her in relation to a patient who he
believed required a CT scan. Dr Michalak authorised the Registrar to make
the appropriate referral to Dr Almari. The Registrar endeavoured to contact
Dr Almari by speaking to the Switchboard Operator, Mrs Paddock. Mrs
Paddock believed that such referrals should be made on a Consultant-to-
Consultant basis. Whilst everybody is entitled to their own views, we find it
surprising that a Switchboard Operator would think it appropriate to subvert
an attempt by one Doctor to speak to another. Mrs Paddock however
refused to put the Registrar through the Dr Almari, on the basis that such
referrals had to be on a Consultant-to-Consultant basis. Instead, she put the
Registrar through to Dr Michalak.

Shortly thereafter Dr Michalak spoke to Mrs Paddock on the phone and
questioned why she would not put her Registrar through the Consultant
Radiologist. Mrs Paddock explained to her that she was only following
procedures set down by the Radiologists. Dr Michalak sought to explain that
there was no such procedure and that she should have put the Registrar
through to the Radiologist. Dr Michalak then asked to speak to the on-call
manager, who was Mr Curtis. Clearly she wanted to prevent these
difficulties occurring in the future. There was then a conversation between
Dr Michalak and Mr Curtis, Dr Michalak was trying to explain her point of
view and Mr Curtis told her to “shut up”. Dr Michalak then spoke to the
Consultant Radiologist direct with a view to resolving the difficulty.

It may well be that Mrs Paddock was upset at being caught in the middle of
this dispute between two sides of the profession. She makes no suggestion,
however, that Dr Michalak was abusive or rude to her. Mrs Paddock simply
had a belief that a protocol existed which Dr Michalak was seeking to
subvert, when in fact Dr Michalak had every good reason to believe that no
such protocol did exist, Dr White having already confirmed that to her.

Notwithstanding this, the Respondents regarded this as an incident of
“bullying”, which would also justify her suspension and subsequent
dismissal.
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260. By 3 January 2006 Dr Mclnerny had had informal discussions with Dr
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263.

Neligan. She obviously wanted to find out from him what information he had
actually received from the Junior Doctors and who had said what. On 3
January 2006 Dr Mclnerny wrote to Dr Dawson updating him as to her
present position and her letter states as follows:-

‘I would propose, at first to deal only with the bullying and
harassment allegations and, if issues about competence arise,
review the situation. | understand that Sue has done a risk
assessment which | haven't seen. However, having now had the
opportunity to review Paddy’s report and talk to him, unless there are
other overriding considerations, | hope that the Trust will seriously
consider excluding Dr Michalak during the course of the investigation
and making it clear that any contact with potential witnesses before
or during the investigation would constitute serious personal
misconduct which could lead to dismissal. This is because of the
nature of the allegations and the risk, or the perception of that risk,
that she might threaten witnesses, especially the juniors, who might
then be less willing to give evidence. Of course she may wish me to
interview people to support her point of view, but if they are also on
our list, | can't see that she needs to speak to them, merely supply
their names.”

We sense the influence of Dr Neligan in the making of these
recommendations.

On 4 January there is an email from Emma Lavery to Lynne Sherratt which
makes it clear that by this time the Howe and Paddock complaint had been
passed on to her and, in turn, Ms Lavery passed on this information to Lynne
Sherratt suggesting:-

“Should they not be part of the current ongoing bigger investigation
as they are potentially provide more of the same evidence.”

Prior to suspending Dr Michalak, as Dr Dawson wanted to do, he needed to
seek the advice of the PAP. When that panel had met in November, they
had refused to sanction her suspension. It is clear that that panel should
have been reconvened before suspension was further considered. The
importance of the PAP is that it would provide some independent scrutiny of
Dr Dawson’s actions. Dr Dawson accepts that he did not reconvene the
PAP, although he tells us that he telephoned some of the individual
members of that panel to canvass their views.

The other area of external scrutiny which is supposed to provide protection
to Doctors, is that Trusts are required to obtain advice from NCAS before
suspending a Doctor. Dr Dawson asked Caroline Smyth, the Deputy
Director of Human Resources, to contact NCAS to obtain their advice. That
conversation took place on 10 January 2006 and, as usual, was confirmed in
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a letter from Karen Wadman from the NCAS. That letter states:-

“This case relates to an initial referral made by the Trust's Chief
Executive, John Parkes, at the end of September 2005 following
which the case was closed. You advised that since this time further
complaints against the practitioner have been received alleging
bullying and harassment. In response fo this and the original
concemns you told me that the Clinical Director for the area had
undertaken a risk assessment and it is felt that the continued
presence of the practitioner would compromise a full investigation.
You also confirmed that redeployment was not thought to be an
option because the Doctor would still come into contact with training
grades of staff.”

“The Trust had deferred the decision to formally exclude pending
discussion with NCAS and | agreed exclusion appeared to be an
appropriate measure in the context as described above.”

The only “further complaints” that had been received since September 2005
were not from Junior Doctors but, presumably, related to Mrs Paddock and
Mrs Howe. It seems improbable that Caroline Smyth provided NCAS with
the actual facts relating to those incidents. It seems improbable that NCAS
had been informed that the risk assessment that had been carried out by Dr
Barnes was on the basis that she was wholly ignorant of the nature of the
allegations made against Dr Michalak. It also seems unlikely that Caroline
Smyth informed NCAS that Dr Michalak could easily have continued with her
outpatient clinics without any significant contact with Junior Doctors.

By this stage however Dr Dawson believed all necessary pieces were in
place. He had spoken to some of the PAP who had agreed with him that Dr
Michalak should be excluded and NCAS had now provided the necessary
advice, albeit based, it would appear, on inaccurate information.

Dr Michalak was called to a meeting on 16 January 2006 with Dr Dawson
and Caroline Smyth. She was represented at that meeting by Ursula Ross.
She was excluded. The terms of her exclusion were set out in a letter from
Dr Dawson of 16 January 2006 in the foilowing terms:-

“Throughout the period of your exclusion, you are able to attend the
Trust's premises to participate in the investigation, to undertake
continuing professional development and audit and to attend
meetings with members of the Directorate Management Teams.
Should you wish to attend the Trust’s premises, | would ask that you
inform, in advance, your Lead Clinician Dr Jenkins, your Clinical
Director, Dr Barnes or Mr Forster, General Manager. | must ask that
you do not discuss the investigation with colleagues or attempt to
influence any individuals who may be interviewed as part of the
investigation.”

The MHPS prescribes the rules relating to the exclusion of a practitioner.
Paragraph 2.9 reads:-
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“The Trust will not exclude a practitioner for more than four weeks at
a time. The justification for continued exclusion must be reviewed on
a regular basis and before any further four week period of exclusion
is imposed. Key Officers and the Trust Board have responsibilities
for ensuring that the process is carried out quickly and fairly, kept
under review and that the total period of exclusion is not prolonged.”

Pursuant to Paragraph 2.35:-

“The exclusion will lapse and the practitioner will be entitled to return
fo work at the end of the four week period if the exclusion is not
actively reviewed.”

Pursuant to Paragraph 2.37:-

“The Trust Board must take review action before the end of each
four week period. After three exclusions, the NCAS must be called
in.”

Pursuant to Paragraph 2.42:-

“Normally there will be a maximum limit of six months’ exclusion,
except for those cases involving criminal investigations of the
practitioner concemed.”

Having been excluded, therefore, on 16 January 2006, within four weeks,
namely by 13 February 2006, a formal review was required. In the absence
of such a review the Claimant's exclusion would lapse. Review was the
responsibility of the Trust Board. Dr Dawson alleged that he carried out a
review within the four week period. Under cross-examination he made
various suggestions as to when that review took place, when it was pointed
out that his evidence could not be true, he adjusted his position. It was
impossible for this Tribunal to form a view that any formal review had taken
place and it therefore seems apparent that the Claimant's exclusion had
become improper.

By 20 January 2006 Dr Mclnerny had interviewed a number of Junior
Doctors. Although it appeared that some Doctors may have criticised her
style only one allegation of bullying had been made. Dr Polak had
suggested that he had heard Dr Michalak call Dr Raju “stupid”. When Dr
Raju was interviewed however, she denied that that had occurred.

On 20 January Dr Mclnerny appraised Dr Dawson as to the current state of
her investigations. Common-sense would have suggested that by that stage
the disciplinary action should have been abandoned, the exclusion rescinded
and further thought should be given to the necessity of providing additional
training to Dr Michalak in relation to her dealings with Junior Doctors.
Nothing of the sort occurred. Dr Dawson then gave Dr Mcinerny the file that
Ms Lavery had been maintaining upon Dr Michalak. She was asked to read
through that file and to broaden her investigation to include all matters

232 Reserved judgment 64 15.12



274.

276.

Case No: 1808465/2007
1808887/2008
1810815/2008

referred to within that file. Dr Mclnerny told us that she was surprised to see
the existence of such a file, she did say that this was not the only Trust that
kept files of that sort, but acknowledged that the practice of doing so was
entirely unacceptable. Notwithstanding that she accepted the instruction to
widen her investigation, Dr DeHavilland would suggest that she did so by
reason of the attraction of the £600 a day fee. On 23 January 2006 Dr
Dawson wrote to Dr Michalak to inform her that the investigation was being
enlarged.

On 10 February 2006 Dr Barnes again wrote to Dr Michalak to inform her
that her exclusion had been reviewed and extended. She was told that her
exclusion would be further reviewed every two weeks. We have already
noted that there is no evidence to show that such a review had in fact
occurred.

Pursuant to MHPS, where a Doctor is excluded, the Trust has to appoint a
Board Member as a “Designated Board Member”. Paragraph 2.45 states:-

“The Designated Board Member must also ensure, among other
matters, that timeframes for investigation or exclusion are consistent
with the principles of Article 6 of the European Convention on
Human Rights [which, broadly speaking, sets out the framework of
the rights to a fair trial].”

Mr Roger Grasby, a Non-Executive Director of the Board, was appointed
Designated Member. This is yet another means whereby there is a check on
the activities of the Trust where a Doctor has been excluded.

On 13 February 2006 Dr Mclnerny provided Dr Dawson with a written
summary of the present state of her investigations. In relation to the
allegation of bullying junior staff, she states as follows:-

“‘We have interviewed a number of people who have clearly been
very distressed by Dr M’s behaviour and consider it to be
unacceptable. Equally we have also talked to a number who have
not had a problem with the way that she behaves. The former group
outweigh the latter, and many of those who did not have a problem
with her, nevertheless regard her behaviour as different to that of
other Consultants; “old-fashioned” was frequently used to describe
her. A number of trainees, particularly those from the Indian sub-
continent, seemed to prefer her style to the rather more informal
approach taken by other Consultants. Some also remarked that
while she was different she was not as bad as the Consultants at
home. One trainee described having patients’ notes thrown at him
on ward rounds in India. While a number of trainees and nursing
staff consider her behaviour to be unacceptable, the wide range of
different reactions to her behaviour may mean that any case based
purely on this problem would be difficult to prove.”

To the allegation of “bullying of other staff” the note reads as follows:-
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“We have two corroborated statements of incidents when Dr
Michalak’s behaviour caused distress to staff, other than Junior
Doctors, to the extent that they were reduced to tears. Both are
robust witnesses.”

We assume that this relates to Mrs Howe and Mrs Paddock. As far as we

‘are aware no witness statements were taken from those two people,

certainly we have never seen them. We assume that the witnesses referred
to are the managers to whom complaints were made.

The note continues:-

“Her Secretary can also describe instances of behaviour that | think
could be said to be unacceptable by any reasonable person. Some
of this is corroborated by other staff who, for example, heard Dr
Michalak shouting at her, but we don’t have specific dates.”

Dr Michalak’s Secretary was Mrs Sibary. We have already spoken of the
telephone conversation between Dr Michalak and Mrs Sibary in relation to
the meeting that Dr Michalak thought Mrs Sibary had arranged with Dr
Almari.

There was another incident of which Mrs Sibary complains. On one
occasion Dr Michalak telephoned Mrs Sibary first thing in the morning to say
that she was going to be late in and asked for the message to be passed on
to a particular member of the clinical staff. Mrs Sibary passed on that
message, but to the wrong person, which subsequently caused Dr Michalak
some embarrassment. When Dr Michalak found out what had happened,
Mrs Sibary complains that Dr Michalak spoke to her in a raised voice
complaining about her failure to follow instructions and telling her to be more
careful in the future. That conversation was apparently overheard by nearby
nursing staff. Originally it was being suggested that the nurses were some
25 yards away, thus emphasising that Dr Michalak must have been shouting
very loud. Whilst being cross examined Mrs Sibary accepted that that was a
gross overestimate of the distance and that it was June Townsend who had
suggested that distance to her.

There is no suggestion that Dr Michalak used inappropriate language. When
Mrs Sibary gave evidence to us she accepted that she was a particularly shy
and timid individual, that others may not have been upset by that incident,
but that she was. She recognised that Dr Michalak probably did not know
that she had upset her and that when she next saw Dr Michalak at the end of
the ward round, matters continued as though nothing at all had happened.
Those incidents were also considered to be of considerable significance and
were given as a reason for her dismissal.

Dr Mclnerny’s note then continues:-
‘I also understand that, since Dr M was in the hospital last Friday

and spent an hour with her, her Secretary is getting increasingly
anxious and is threatening to withdraw her statement (which is one
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of the few that Dr M has not yet been sent.”

There was of course no reason why, in the terms of her exclusion, Dr
Michalak should not have been in the hospital. That note makes it clear that
by 13 February 2006 Mrs Sibary had already made a statement to Dr
Mclnerny. That statement had never been disclosed, although a subsequent
statement was. We are then faced with the mystery that Mrs Sibary says
that she only made one statement.

The note deals with issues relating to “the compliance with her contract’.
This notes makes reference to general allegations of poor timekeeping and it
reports episodes of sickness and:-

“Seeming refusal to agree her job plan or to stick to what others had
regarded as agreements.”

She then makes reference to an incident involving the X-Ray Register.

The X-Ray Register

282.

283.
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285.

On a Friday lunchtime the Post-Graduate Education Department arrange for
the Radiology Department to do a presentation to Doctors. This is part of
their compulsory personal development. Doctors having to accumulate so
many hours of approved activity each year. In order to acquire those points
a register was maintained which people signed to show their attendance.
Attendance at the sessions was not compulsory. It seems to be accepted
that a Consultant in Dr Michalak’s position would have very little difficulty in
accumulating the necessary CPD points each year.

These meetings began at 12:15pm. By reason of other commitments Dr
Michalak, if she attended, was usually not able to get there until 12:30pm.
She attended one such meeting on 23 September 2005. That meeting was
also attended by Dr Abbasi and Dr Bangad. Allegedly Dr Abbasi observed
Dr Michalak with the attendance register. He contends that he was
surprised to see her at that meeting because she was an infrequent
attender. At the end of the meeting, for reasons that are far from clear, Dr
Bangad and Dr Abbasi decided to look at the register and noted that on
previous dates Dr Michalak had signed the register, hers being the last name
on the register for the day, on dates when Dr Abbasi believed the Claimant
had not been at that meeting. Dr Abbasi gave this information to Dr
Mclnerny suggesting that she had fraudulently signed the register to say she
was present when she had not been.

That complaint was at best suspect. As the register reveals, on occasions
Dr Michalak had signed to be in attendance when Dr Abbasi was not actually
there. Also, as in cross-examination Dr Abbasi had to admit, on occasions
he would sign Dr Bangad in when Dr Bangad was not there.

The note continues:-
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“Included in this section is the episode of the alleged alteration of the
X-Ray Meeting Register by adding her name to the bottom of the
pages relating to previous meetings. We think that the person who
saw her do this is Dr Abbasi but he is very reluctant to say so and
now apparently wants to withdraw large chunks of his statement. Dr
Dawson is going to talk to him but, if necessary, | will produce a
statement setting out what he told me at the interview.”

Similarly Dr Abbasi allegedly only gave one statement, which post-dated this
note. His first statement referred to in this note has never been produced.
Dr Mclnerny acknowledged that if a witness seeks to withdraw evidence
previously given, one interpretation must be that that witness is unhappy with
the evidence.

The note then refers to “issues of clinical conduct’. These relate to two
alleged incidents when Dr Michalak refused to come in out of hours. We
assume that these include the complaint of Dr Davis . The note refers to her
refusal to see patients on HDU, it is common ground that the MAU
Consultants were not required to see patients on HDU, and that she had
refused to allow junior staff to leave the ward round to see patients in the
resuscitation room. It alleges that she refuses to adhere to the policy of
Consultant-to-Consultant referral for head scans at night, but it is now
accepted that she had very good reason to believe that no such policy
existed. It makes reference to the excessive length of her ward round, but it
is clear that she was following what was regarded as good practice. The
report refers to her insistence that as many juniors as possible stay with her
on the round, our understanding is that that is precisely the training
opportunity that Dr Michalak was supposed to give Junior Doctors. Dr
Mclnerny suggests that:-

“These issues need to be considered as a whole by an external
expert in acute medicine.”

in the event no such expert evidence was obtained.

Finally, Dr Mclnerny under the heading “Clinical Competence” raises the
following issue:-

“One issue has repeatedly surfaced, in fact | don’t think any of the
clinical staff have failed to mention it and that is the issue of her
apparent obsession with the diagnosis of diabetes. This is obviously
something about which | am not qualified to comment. It has been
mentioned to such a degree that it should be considered in the first
instance by the external expert who looks at the clinical conduct
issues, and may then require a separate enquiry under the
competence section of the guidance.”

Again there is undisputed evidence as to what the position in this regard
was. It is accepted good practice that all patients admitted into the Accident
and Emergency Department should have their blood glucose levels
measured. That was regularly not occurring at Pontefract. Dr Michalak was
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aware that such tests should be performed and repeatedly remonstrated with
Junior Doctors who had failed to do so. This was translated as an apparent
‘obsession with the diagnosis of diabetes”. It is true that at some stage an
allegation was made that a patient had been informed by Dr Michalak that
they suffered from diabetes when, in fact, the test results did not justify such
a diagnosis. That patient has never, however, been identified or his or her
records examined to see whether there was any truth in that assertion.

We would have thought that by that stage it would have been clear to an
alleged skilled and experienced investigator, such as Dr Mclnerny, that the
strategy in relation to this investigation and exclusion required review. In
fact, on 8 February 2006, at the request of Dr Dawson, Dr Mclnerny had
telephoned NCAS to update them as to the current position. We have been
shown their file note of that telephone conversation. The note reads:-

“She explained that the exclusion of the Doctor now coming to the
end of four weeks was set to continue, partly because the
investigation was still ongoing and partly because, when a request
had been made to interview Dr Michalak the Doctor had reported
sick and was still on sick absence.

Ms Mcinemy explained that the initial investigation had uncovered
wider concemns both in the Doctor’s alleged behaviour and also
some clinical and other irregularities as well as some alleged
concerns over professional behaviour on the part of the Doctor. This
were being investigated and witness statements obtained.

Ms Mcinerny raised the possibility that the Doctor may continue on
protracted sick leave or that the Doctor may resign.”

Once again it is clear that the full picture was not being given to NCAS. We
do not understand why Dr Mclnerny had not told NCAS that the incident that
originally had led to the Claimant’s exclusion, namely the alleged bullying of
Junior Doctors would be “difficult to prove’. We conclude that the Trust had
in mind that their actions may have the desired effect of persuading Dr
Michalak to resign .

On 3 March 2006 Dr Dawson wrote at length to Mr Grasby setting out the
background behind Dr Michalak's exclusion. As was pointed out in cross-
examination, that summary, at best, has some significant omissions, in
particular there is a failure to inform Mr Grasby that the investigator had
already concluded that the allegations relating to the Junior Doctors would
be difficult to prove.

On 6 March 2006 a further PAP was convened. Retrospectively this panel
approved the exclusion of Dr Michalak and the conduct of the investigation
was discussed.

On 10 March 2006 a formal review meeting did take place between Dr
Dawson, Dr Mclnerny, June Townend (HR), and Caroline Smyth (all White/
British people). That review was formally documented and agreed the
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extension of Dr Michalak’s exclusion. Of course it was Dr Michalak's
contention that that exclusion had already lapsed in February, no formal
review having then occurred. Dr Michalak made that plain to Dr Dawson by
her letter of 20 March when she demanded that a plan be formed to arrange
for her return to clinical duties. Unsurprisingly that letter did not have its
desired effect. On 21 March 2006 Dr Dawson wrote to Dr Michalak
confirming not only that her exclusion had been reviewed and extended, but
the terms had been amended as follows:-

“The original terms of your exclusion should be amended so that you
should not be allowed to make contact with anyone employed by the
Trust either in person or via the telephone other than those
individuals identified in the correspondence dated 26 January 2006,
or those individuals directly involved in the case investigation. The
reason for extending the terms of the exclusion to this extent is that
should you make contact with those individuals who have been or
are due to be interviewed as part of this investigation, this may be
deemed as interference with the investigative process.”

Dr DeHavilland depicted these amended terms of exclusion as being
equivalent to “house-arrest”. He points out that many of his personal friends
are employed by the Trust and accordingly he was not able to invite them to
his home, nor take his wife to theirs. He was not able to invite their children
to his infant sons birthday party because of the risk that other members of
the Trust may be present. Access to Occupational Health was denied to Dr
Michalak, because the Doctors there were employed by the Trust. We
wonder why Dr Dawson believed that such draconian terms of exclusion
were appropriate when, in effect, the evidence against Dr Michalak, if
anything, was unravelling. The one possible explanation is that this was one
further way of completely isolating Dr Michalak from her friends and
colleagues to exacerbate her position and to increase the likelihood that
either her health would deteriorate further or that she would be encouraged
to give up the fight and to resign.

Predictably Dr Dawson acknowledged receipt of Dr Michalak's letter
indicating her intention to return to work and he formally instructed her not to
do so.

Clinical Excellence Awards

297.

208.

In 2003 the NHS introduced a means whereby Consultants could achieve
additional pay by securing what were known as Clinical Excellence Awards.
Essentially this involved Consultants being able to demonstrate that they had
carried out work, research or other duties over and above their contractual
duties which would justify an award. The Clinical Excellence Awards would
range between one and five points and would reflect additional pay to which
that Consultant would be entitled throughout the rest of their career within
the NHS and would also contribute towards their pension entitlement.
Clinical Excellence Awards are therefore extremely valuable things.

There has been an ongoing debate within the National Health Service as to
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the appropriate way of granting Clinical Excellence Awards. Within the
knowledge of this Tribunal there was a time when this was done by a
committee of “men in grey suits”, through a process that was entirely opaque
and which led to many complaints of unfairness. Efforts have been made to
create more transparent procedures to try and ensure that these awards
were distributed in a way that truly reflected excellence as opposed to
prejudice.

The Respondent Trust had created such a process. It involved all
Consultants who, on the face of it, were eligible to apply, being invited to
apply. There was a detailed application form to complete, setting out those
matters that the Consultant wished to have taken into account to justify the
award. It was made clear that one particular act of excellence could only
attract one Clinical Excellence Award and that in subsequent years
applications needed to be based on entirely different grounds.

The Trust created a panel of people who were eligible to mark the
applications. Some of those scorers had permanent places on the panel, for
example the Chief Executive, in this case Mr Parkes and the Finance
Director, Mr Waite. Some of the scorers were clinicians employed by the
Trust, and there were some who were external to the Trust who volunteered
to perform this role. There were sixteen scorers in all. These scorers form
the Local Awards Committee (“LAC").

The number of points available depended upon the number of Consultants
employed within a Trust, and for the year 2004/2005 the Respondent Trust
had 72 points available for allocation. Each application can achieve a
maximum of 20 points. The scorers however are required to divide their
scores into four separate domains, each of which can attract between 1 and
5 points. The domains are highly subjective and the scorers have to score
each of the applications in relation to “delivering a high quality service,
developing a high quality service, managing a high quality service, research,
teaching and training”, each of those domains being scored on the basis of
‘negligible” attracting 1 point, “slight” attracting 2 points, “moderate”
attracting 3 points, “good” attracting 4 points and finally “outstanding”
attracting 5 points. It would appear that the majority of Consultants who are
eligible to apply for a CEA will apply. In the 2004/2005 round, 71
Consultants, including the Claimant, did apply.

In order to be eligible for the award the following criteria have to be met:-

Satisfactory appraisal process signed off by employer and Consultant.
Job plan and contractual obligations are fulfilled.
Observance of Private Practice “Code of Conduct”.

No adverse outcome for the Consultant following disciplinary action by
employer or General Medical Council or General Dental Council.
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(See the NHS Guide of August 2003).

303. Believing that she was eligible for such an award, on 17 February 2006 the
Claimant completed and submitted her application. She was, of course, at
that time excluded. She did not therefore have access to her office or her
personal records retained within that office neither did she have access to
the hospital intranet system. When submitting her application to Mandy
Williamson, the Trust Medical Staffing Manager who administered this
process, she asked Mandy Williamson to obtain the relevant appraisal
information and attach it to her application. The application is in three parts,
Part 1(a) which is completed by the applicant containing full details of her
identity and of her work history. Part 1(b) contains all the material upon
which the applicant seeks to rely in support of her application and Part 2 is
completed by the Medical Director who oversees the process. When Dr
Dawson received Dr Michalak’s application, the first question that he needed
to answer on Part 2 was whether the Claimant met the eligibility criteria. He
answered that question “yes”. He was then required to indicate the level of
his support, his response being “do not support’. In response to the
question:-

“Is the Consultant to the best of your knowledge working to the
standards of professional and personal conduct required by the
GMC and/or the GDC?”
He responded with a “?”
304. Inresponse to the question:-
“Has the Consultant during the last twelve months had a formal
appraisal?”
He put “? No”
To the question
“Agreed a job plan?”
He put “no”.
To the question
“Fulfilled their contractual obligation?”
He responded “?”
To the guestion
“Complied with the Private Practice Code of Conduct?”
He responded “yes’.
305. Inresponse to the question:-

“Are you aware of any actual or potential disciplinary or professional
proceedings inside or outside the Trust?”

He responded “yes”.
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In the box entitled:-

“‘Any additional relevant information which may assist the panel to
consider this application.”

He said:-

“Has not submitted appraisal documents although they have been
issued. In dispute over current job plan which has changed from
that stated in her submission. Subject to a formal investigation at the
moment following allegations about personal and professional
conduct.”

Dr Dawson, as Medical Director, was entitted to determine whether
applications were eligible to go forward for marking. On 7 March 2006 he
considered Dr Michalak’s application. He concluded that she was not
eligible. He contends that there was no documented confirmation of her
having undergone an appraisal within the preceding twelve months. There
was an ongoing dispute over her job plan. There was uncertainty as to
whether she was fulfilling her contractual obligations and working to the
standard of professional and personal conduct required by the GMC. He
knew there to be an ongoing investigation which could give rise to potential
disciplinary proceedings.

On 10 March 2006 the LAC met in preparation for the scoring process. Dr
Dawson briefed the members of that committee as to the number of
applications that had been received and those that he had rejected and he
explained why. The committee agreed that Dr Michalak’s application should
not proceed to marking. It should be said that other applications were
similarly rejected by reason of eligibility issues.

Dr Dawson then, apparently, had second thoughts. He was aware that Dr
Michalak contended that she had been appraised in August 2005. Although
it appears that the Post-Graduate Department had no computer record of
that appraisal, there is no doubt that on 23 August 2005 Dr Michalak was
appraised by Dr McDonald Hall. He accepted that it was not entirely Dr
Michalak's fault that her job plan review had not been concluded and that,
indeed, there were many other Consultants in the same position. He
appreciated that the alleged disciplinary offences which were currently being
investigated, post-dated the period for which these Clinical Excellence
Awards were being granted. He therefore decided that Dr Michalak's
application should go forward for scoring.

Her application was therefore distributed to all the panel members on 23
August 2006 by Mandy Williamson. What, however, she should have done
was to omit Section 1(a) of the application form. The procedure that had
been agreed within this Trust was that all applications would be scored
anonymously. It was accepted that this process was less than perfect
because the contents of the application itself could lead to those who worked
within the Trust being able to identify who the applicant was.
Notwithstanding that, that was the Trust process. Mandy Williamson then
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realised the error that she had made and sought to recall or recover all the
applications that had been sent out. The majority were recovered before the
scorers had had the opportunity to look at the document, but by no means
all.

The Claimant was oblivious to all that had happened. On 4 April 2006 she
had written to Dianne Nicholls asking for a copy of the application as signed
off by Dr Dawson and expressing her anxiety that her application be treated
fairly, at the same time as other applications and without discrimination. Mrs
Nicholls responded on 18 April saying:-

“l can confirm that your application has been received and was
signed by Dr Dawson on 7 April 2006 and will be dealt with in
accordance with procedure.”

At the date that Mrs Nicholls wrote that letter she knew full well that Dr
Dawson had withdrawn the Claimant’s application from the scoring process.
There is absolutely no doubt that Mrs Nicholls deliberately misled Dr
Michalak by writing to her in those terms.

The Scoring Committee met on 18 September 2006. Dr Dawson was in
attendance. The minutes of that meeting record:-

‘Dr Dawson confirmed that we had received both Mr Parkes’ and Mr
Waite's scores as well as Drs Batin and Nappers.”

It is accepted that that was not true. It is now conceded by the Respondents
that Mr Parkes and Mr Waite had not scored any of the applications. This
fact was only revealed by Dr De Havilland’s analysis of the scores when he
noted that Mr Parkes had submitted identical marks to those of Mr Waite.
Bearing in mind that each applicant could score between one and twenty,
that the marking process was extremely subjective and that there were 71
applicants to mark, it is conceded that it is statistically impossible for two
scorers to mark all 71 applicants identically. It is now accepted that what
happened was that Mr Parkes and Mr Waite either could not be bothered to
score the applications or were too busy to do so. They asked Mandy
Williamson to record their scores as the average of all the other scores given
by each of the scorers for each of the applicants. In that way, it is said, they
would be shown as having participated in the process whilst at the same
time the average scores inserted would not materially alter the position that
each applicant would appear on the league table.

It then transpired that although Dr Michalak’'s application had been
distributed to all the scorers not everybody had got round to scoring her.
One of the panel commented that it was unfair to score her now because
she had forgotten the basis upon which she had scored the others. Dr
Dawson suggested a process whereby she would be scored alongside a
random number of other applications. Mrs Nicholls advised against that
process and said that she should be scored with everyone else.

Surprisingly there was then a lengthy discussion as to how the points would
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be allocated. An agreement was reached as to how the points would be
distributed and where the cut-off point would be. Those who had not yet
scored Dr Michalak were then asked to do so. Of course by that stage, it
was highly likely that those scorers knew the identity of the Claimant, that
she was the subject of disciplinary action and that Dr Dawson had not
recommended that she receive an award. Unsurprisingly when all the
awards were collated, and Mr Parkes’ and Mr Waite’s average scores
adjusted, Dr Michalak fell below the qualifying line.

316.  There is, however, an appeal process against that decision. The appeal lies
only against procedural irregularities, it is not open for a candidate to appeal
against the scores that have been awarded.

317.  Mandy Williamson had the job of preparing a report to be submitted to the
National Clinical Awards Committee. That report was approved by Dr
Dawson. The report contains the following paragraph:-

“Four members of the original panel, Mr Parkes, Chief Executive, Mr
Waite, Director of Finance, Dr Napper (PCT Representative) and Dr
Batin, Consultant Cardiologist, were unable to attend the panel
meeting held on Monday 18 September 2006. They had all
previously scored the applicants and their scores were taken into
consideration. They were asked if they would confirm their
agreement with the outcome of the panel meeting held in their
absence.”

That dishonest statement that Mr Waite and Mr Parkes had scored the
applicants was thereby repeated.

318.  The applicant was dissatisfied with the outcome of her application. She
indicated an intention to appeal and began trying to seek out information.
She had discovered from one of the members of the panel that her
application had not been scored at the same time as those sent out to the
panel members at the first sift and, on 27 April 2007, she wrote to Mrs
Williamson asking for more information in relation to that. She also raised
the following query:-

‘I should also like confirmation of whether or not my then current
appraisal information was submitted with my application. You will
recall | had to ask you to attach this as a favour, in view of the fact
that | was unable to do so myself.”

319.  Mandy Williamson responded on 22 May 2007. She provided Dr Michalak
with details of those who had attended the award panel and she said:-

“Your application was circulated to panel members prior to the
scoring meeting held on Monday 18 September 2006 with current
appraisal information and the scores for your application were taken
into account at the same time the points were allocated for all
applications received.”
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Mandy Williamson accepted that that letter was entirely misleading. She
knew that despite being requested by Dr Michalak to do so, she had not
attached the appraisal information to Dr Michalak’s application form because
she could not find it. When cross-examined about this Mandy Williamson
acknowledged that she knew that that part of the letter was deliberately
misleading but that it was written upon the specific instructions of Dr
Dawson. Dr Dawson did not deny having given those instructions but was
unable to provide an explanation for them. The explanation however
becomes self-evident in the light of subsequent events.

On 1 June 2007 Dr Michalak wrote to Mandy Wiliamson seeking further
information in preparation for her appeal. Mandy Williamson responded to
that letter on 4 June 2007. Once again she tells us that that letter was
written upon the express instruction of Dr Dawson and Dr Dawson
acknowledges that to be the case. In that letter Mandy Williamson says:-

“We have to ensure that decisions are properly documented and that
decision-making processes are transparent, fair and based on clear
evidence.”

“This is a robust regional and national process which the Trust
adheres to and is designed as a check on diversity and equality. !

“1 confirm that the scores received from all panel members were put
onto the spreadsheet which | sent you and that all panel members
scored your application. Four members of the original panel, Mr
Parkes, Chief Executive, Mr Waite, Director of Finance, Dr Napper
(PCT Representative) and Dr Batin, Consultant Cardiologist, were
unable to attend the panel meeting held on Monday 18 September
2006. They had all previously scored the applications including your
own and their scores were taken into consideration. All members of
the panel therefore scored all applications.”

That falsehood was then repeated by Mandy Williamson when she spoke to
a Mr Richard Griffin of the ACCEA on 5 June 2007, her note of that
telephone conversation reading:-

“Dr Michalak informed Mr Griffin that she was aware that two panel
members had not scored and instead their scores had been
“ghosted” information fed into the spreadsheets. | assured him that
this was not true.”

As we have already indicated the appeal against these awards could only
proceed on the basis of procedural irregularities. It must have been
apparent to Dr Dawson that the Claimant had significant grounds for
demonstrating that such irregularities had occurred. Her application was
withdrawn from the process without telling her that that had happened. |t
was then introduced back into the process but her anonymity was
compromised. Her application was not scored by everybody until the
decision had been taken as to where the cut-off point would be. Two of the
alleged scorers had not scored any of the applications at all, despite an
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assurance being given to the panel that they had done.

We have no doubt that a plan was created between Dr Dawson and Dr
Nagar, who was to chair the appeal panel, to ensure that the appeal would

email evidence to show that in May 2007 Dr Dawson was seeking
confirmation that the Post-Graduate Department did not have evidence that
Dr Michalak had been the subject of an appraisal. That was despite the fact

hearing. There is no procedure that requires that to be done neither had Dr
Michalak been told that she should have done so. Dr Michalak then sought
to go through her grounds of appeal, but she was then challenged as to
whether she had had an appraisal in the relevant year. Dr Michalak
confirmed that she had but, obviously, had not brought the evidence with
her, relying upon the fact that Mandy Williamson (who was at that appeal
hearing) had assured her that the appraisal information had been attached to
her application. Her previous working history was then challenged as to
whether her posts had been substantive posts or not.

Her appeal was then peremptorily dismissed on the grounds that there was
no evidence of her having completed an appraisal in the year of her
application and, on that basis, she was not eligible to apply for an award in
the first place. Dr Dawson, of course, had already allowed the application to
go forward for marking on the grounds that he accepted that the Claimant
was eligible for an award.

That decision was Outrageous. The Claimant had substantial grounds to
challenge the original Award Panel’s decisions. Dr Nagar knew that that was
the case. We have no doubt that Dr Dawson was unwilling to accept the
possibility of Dr Michalak receiving a Clinical Excellence Award at the same
time that he was seeking to co-ordinate disciplinary action against her which
he intended to lead to her dismissal. If given prior warning the Claimant
could have proved that she had been appraised. The procedure, to which
we have already referred, gives no requirement for the appraisal to be in the
current year, simply that they had to have had an annual appraisal. We
have no doubt that from the start Dr Dawson was determined that the
Claimant was not going to receive an award and throughout the entirety of
the process he manipulated matters to ensure that that was the case. As we
will recount shortly in this decision Dr Dawson was of the view that Dr
Michalak’s exclusion should continue because to bring it to an end could
prejudice the Trusts position in relation to any subsequent Tribunal hearing.
We have no doubt that he had similar concerns should she receive a clinical
excellence award.
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328. In deference to the efforts that have been made by the parties it is part of Dr

Michalaks case that a statistical analysis of the scoring process would

demonstrate the possibility of direct or indirect Race Discrimination within the

CEA process. We make no findings in relation to that evidence simply by

reason of our conclusion that the reason why the Claimants application had

no chance of succeeding was because Dr Dawson ensured that that was the

case. We, of course, aré not able to judge whether she would have
succeeded if proper procedures had been followed.

The Investigation and Disciplinary Action

w
N
©

We have already referred to the role of Mr Grasby as Designated Board
Member. He took his responsibilities seriously. When requested to do sO he
met with Dr Michalak and with her husband at their home and they
expressed many of their concerns to him. In accordance with his
responsibilities Mr Grasby then resolved to challenge the Trust, and in
particular Dr Dawson, as to what was happening and on 24 July he met with
Dr Dawson, who was accompanied by Dr Mclnerny, Lynne Sherratt and
June Townend. Dr Dawson’s note of that meeting reads as follows:-

“RG challenged robustly the evidence for each area in particular the
Jack of specificity in the bullying and harassment of Junior Doctors
although it was acknowledged that there was good evidence for the
bullying of other staff The consensus was these would probably all
be viewed by a Tribunal as a single offence. (As all parties are
aware Mr Grasby is a lay member of this Employment Tribunal and
well aware of Tribunal processes).

The issues relating to the failure to observe a contract were possibly,
or could be, construed as a failure of management to properly
address these rather than difficulties with EM herself, particularly
given the history overa number of years.

Again, poor behaviour could have beéen tackled earlier.

RG'’s concerns were that our actions may be disproportionate to the
severity of these offences.

He was also concerned whether we had any definite reasons for
continuing the exclusion. He felt that our investigation was virtually
complete and bringing her back would not interfere with evidence
obtained from other witnesses. All others present felt that her retum
would potentially prejudice witness attendance at any subsequent
disciplinary hearing and since it was still possible that she might be
dismissed on the grounds of gross misconduct, any subsequent
appeal to an Employment Tribunal would be weakened if we had

allowed her to return to work.”
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330. Mr Grasby, of course, was identifying the exact problems that these
Respondents should be giving consideration to. Their response was, in the
view of this Tribunal, astonishing. Before this investigation was completed,
and before any decision had, ostensibly, even been taken to institute
disciplinary action against the Claimant they were deciding that her exclusion
should be continued because, if it was not, when she finally took the Trust to
the Employment Tribunal the Trust's case would be weakened. Needless to
say the MHPS does not provide that as being a good reason to continue the
exclusion of a Doctor.

331.  On 4 August Dr Dawson had a further telephone discussion with Ms
Wadman of NCAS. His note of that discussion shows him as having
presented the issues to her relating to:-

“1. Persistent bullying and harassment of Junior Doctors.

2. Bullying and harassment of other staff

3. Failure to comply with contract for issues of clinical conduct.
4. Potential fraud.”

332.  On the basis of the information that Dr Dawson had, at that point in time,
there was no justification to accuse the Claimant of “persistent bullying and
harassment of Junior Doctors” and we have no idea what he had mind when
he suggested that the Claimant had been guilty of “potential fraud”.

333.  Throughout this process it is clear that the Trust were taking legal advice
from their existing solicitors. On 4 August Dr Dawson had a meeting with a
Mr Nuttman of that firm. On the basis of Dr Dawson’s own note, Mr Nuttman
is noted as suggesting that:-

“The Trust was probably trying to be too reasonable to an employee
in that we had bent over backwards to provide all the information
that was requested. However this was simply dragging out the
process which could be challenged in itself as being unreasonable
by an Employment Tribunal. In his view, EM has contributed to at
least 50% of the delay so far and we need to document that. If we
are not careful, she could be creating an artificial constructive
dismissal complaint. In his view the next stage is to draw a line
under the investigation and insist on a meeting as we originally
agreed in June. The legal advice on exclusion was “if it was
reasonable at the outset, it is reasonable now””

334.  On 20 August 2006 Mr Grasby, the Non-Executive Director, sent a lengthy
email to Dr Dawson. He expressed his concern about Dr Michalak’s mental
health and welfare. The process of exclusion and investigation was having,
unsurprisingly, a significant impact upon her mental health. Mr Grasby
comments:-
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“After all, Dr M remains a Trust employee and we all have a duty to
her with regard to her mental health and welfare. It is hard to see
evidence thus far that any of this had had any material recognition in
the way the procedure, as far as Dr M is concermed, has been
applied. | would like to see this change.”

335, He made trenchant submissions relating to Dr Michalak’s continued
exclusion. It has to be borne in mind that by this stage Dr Michalak had
been excluded for some seven months. The MHPS only permits exclusion
in excess of six months where there is a criminal investigation. No such
investigation applied in this case. Mr Grasby suggested that the terms of the
exclusion should be reconsidered. He raised the issue of whether the
exclusion was valid in the first place, as there had been no reconvened PAP.
He points to the fact that Dr DeHavilland had analysed 28 statements taken
from Junior Doctors, and there was no evidence within those statements of
bullying (as, effectively, Dr Dawson already knew). Mr Grasby concluded his
email by saying:-

“| have been forced to write at some length because, to be frank, my
concerns about the way in which this investigation has been
prosecuted, continue to grow. My immediate concermns however are
firstly, that the Trust shows greater compassion as far as dealing
with one of its employees is concerned and, secondly, to ensure that
my oversight role is performed as thoroughly as circumstances
dictate.”

336. Mr Grasby's role as a Designated Board Member was yet another important
part of the checks and balances involved in the MHPS process. He had the
responsibility effectively to act as an advocate for Dr Michalak before the
Board and to actively challenge the process, as Mr Grasby was doing to
great effect.

337.  Unfortunately, for Dr Michalak, shortly thereafter Mr Grasby was appointed
to a new position which led him to have to resign from Board Membership of
the Trust. Ms Anita Fatchett was appointed in his place. It is to be
remembered that she was a member of the Clinical Excellence Appeal
Panel. In short, Ms Fatchett wholly failed to meet the obligations imposed
upon her as Designated Board Member. She made it clear that she wanted
nothing at all to do with any of the issues that Mr Grasby had previously
raised. She refused to speak to Dr Michalak or Dr De-Havilland and refused
to let them have her telephone number or her address. All correspondence
addressed to her had to be sent via the Trust. Several items of
correspondence were sent to her in that way by Dr DeHavilland but, she tells
us, she did not receive any of that correspondence.

338. Dr DeHavilland endeavoured to obtain some response from her via the
Chairman of the Trust who wrote to Ms Fatchett but once again, allegedly,
those letters were not received by Ms Fatchett. There is no evidence
whatsoever that Ms Fatchett took any active step in monitoring the
Claimant's ongoing exclusion or the gross subsequent delays in the

disciplinary process. We have no doubt that Dr Dawson and/or senior
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members of the Human Resources Team created a situation whereby Ms
Fatchett's role was effectively nullified. It is clear to us that correspondence
sent to her by Dr DeHavilland was being intercepted and not forwarded on
and that the purpose of doing this was simply to ensure that Dr Michalak was
once again deprived of the benefits that external supervision would provide
so as to enable the Trust to continue in this predetermined fashion without
hindrance.

The Claimant was ultimately to be criticised for failing to co-operate with Dr
Mclnerny’s investigation. It certainly is true that, with the encouragement of
the BMA, the Claimant was looking to be provided with precise allegations
so that she knew the case that she was being asked to meet. She was
being deluged with written statements, but these did not, of course, provide
her with the precise information that she needed as to what, exactly, she
was supposed to have done wrong. She suggested that Dr Mclinerny could
provide her, in advance of any interview, with details of the material that she
wished to cover in that interview. In that way she could have prepared better
for the interview and come armed with the necessary information.

Dr McInerny and Dr Dawson were unwilling to provide her with this advance
information. After a period of stand-off in relation to those issues, the
Claimant attended in all ten meetings with Dr Mcinerny. We have been told
that these totalled some thirty hours in all. We have lengthy and detailed
notes of these interviews prepared by Dr DeHavilland, when it is clear that
she was endeavouring to provide every assistance to Dr Mclnerny.

We should make some reference within this Judgment to the fact that during
the course of her exclusion Dr Michalak lodged two formal grievances, the
first against Dr Barnes and the second against Dr Dawson. Those
grievances were dealt with by Dr Lane and Ms McErlain-Burns, the Trust's
Chief Nurse, respectively. Save that we note that the Trust's own
procedures required that an external investigator should have been
appointed to deal with the grievance against Dr Dawson, whereas Ms
McErlain-Burns was a manager at an equivalent status to Dr Dawson within
the Trust, we do not intend within this Judgment to deal at length with the
grievances, nor with the Trust's findings.

In relation to Dr Barnes, the grievance was upheld in relation to one minor
aspect and Dr Barnes was required to provide an apology which, belatedly,
she did. The grievance against Dr Dawson was dismissed. Of course if an
external investigator had been appointed, as the Trust policy did require, this
would have been yet one further opportunity for some external examination
of what precisely was going on. Dr DeHavilland points to the obvious
contrast of appointing Dr McInerny, an external investigator, at vast expense
to the Trust, to investigate Dr Michalak, whereas they were not prepared to
go to those lengths, at all, to investigate Dr Dawson. He also points to the
fact that Dr Barnes was provided with advance notice of the questions that
Dr Lane intended to ask her whereas the Trust steadfastly refused to give
similar consideration to Dr Michalak.

Twelve months after her initial appointment, Dr Mclinerny delivered her
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report. The report arrives at the following conclusion:-

“Taking everything into account, in this case | consider that there is a
longstanding and intractable problem. | would specifically draw the
Case Manager’s attention to the following areas where he might wish
to test the evidence in a hearing:-

o The reports from the Royal College and Deanery especially
in relation to the allegations of bullying and harassment and
lack of supervision of the juniors.

. The allegations of bullying and harassment of the non-
medical staff.
o The issue of the concems about Dr Michalak's apparent

absences, including the transfer of the Leeds sessions and
what replaced them at Pontefract, her unreported sick leave
and the number of her clinics that were cancelled, or done,
on her behalf, by the Staff Grade Dr Droste.

. The allegation concerning the register of the X-Ray
Meetings.

o The issues of her relationships with clinical and managerial
colleagues.

. Her respohse to the investigation and the concems that have

been raised about her behaviour. "

This finally gave Dr Dawson the material that he needed to commence
disciplinary action against Dr Michalak.

On 17 January 2006 Dr Dawson had a further telephone conversation with
Karen Wadman of NCAS. Again she wrote in confirmation of that
conversation and her letter reads:-

“You advised that you anticipated the case would progress to a
disciplinary hearing. In order for you to attend as a member of the
hearing panel you were delegating the role of Case Manager to Dr
Nagar who is currently Acting Medical Director, and he will be
responsible for the final decision on whether the case should
proceed to a disciplinary hearing.”

Dr Dawson, as we have already found, manipulated and engineered the
situation leading to the Claimant's exclusion. He ignored the earlier
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indications that the complaints against Dr Michalak were un-provable and
simply widened the enquiry so that everybody who had any dealings with Dr
Michalak would be interviewed to see what other matters could be identified
that could be used against her. He allowed her exclusion to continue despite
failing to carry out the mandatory review, he allowed that exclusion to
continue beyond the six months in breach of the MHPS. He manipulated the
Clinical Excellence Award process to ensure firstly that no award was made
to the Claimant, and secondly to ensure that the gross procedural defects
that had occurred, in part, to achieve that end were not revealed at an
appeal hearing by creating a strategy with Dr Nagar which sidestepped that
appeal. He had told deliberate lies to the Claimant in that process. He now
wanted to make sure that, if possible, he could sit on the disciplinary panel,
no doubt to make sure that the right decision was made, and so he stepped
down from being Case Manager passing on that task to Dr Nagar, somebody
upon whom he could clearly rely.

347. Ms Ross saw that the arrival of Dr Nagar as Case Manager would provide an
opportunity for review of matters and a review and consideration of issues
that had caused Dr Michalak distress. She wrote to Dr Nagar on 2 March
drawing his attention to many of those matters. Dr Nagar was not, of course,
going to be diverted from the predetermined plan in relation to Dr Michalak.
Dr Nagar made the formal decision to commence disciplinary action against
Dr Michalak and on 26 March he wrote to her setting out the charges. His
letter reads as follows:-

“Having now considered the report at length my decision is that the
following allegations should be considered by a panel constituted in
accordance with the Trust’s Disciplinary Procedure;

1. Bullying and harassment of Junior Doctors and other staff.

2. Not being contactable when on-call.

3. Refusing to deal with problems when contacted for
assistance.

4. Deficient supervision and training of Junior Doctors.

5 Being responsible for poor professional relationships with
colleagues.

6. Altering the Attendance Register of the Friday X-Ray
Meeting to represent that you had attended meetings when

you had not.
7. Failing to comply with your job plan.
8. Failure to co-operate with this enquiry and lack of insight into

your own behaviour and its effect on others.

These are serious allegations and if proved one possible outcome is
232 Reserved judgment 83 15.12



348.

349.

350.

351.

352.

Case No: 1808465/2007
1808887/2008
1810815/2008

that your employment could be terminated.”

He then promised to write further with full particulars of those allegations. As
is apparent, there is a gross lack of particularity in relation to all eight of
those alleged offences. Dr Nagar then provided Dr Michalak with a copy of
Dr Mcinerny’s report, together with all the extensive appendices.

An issue was then to be raised by the BMA which this Tribunal has declined
to become involved in, believing that it is not of relevance to the issues that
we have to determine. The Trust made it clear that they were going to
institute disciplinary action pursuant to the MHPS. It was the view of the
BMA that that procedure had not been adopted within the Claimant's
contract of employment and that an earlier, and potentially to her more
favourable, procedure should be followed. It seemed to this Tribunal that
that was not an issue which was likely to be of any significance to us. It
seemed to us that we were only concerned with whether the Claimant's
subsequent dismissal would be a fair dismissal within the meaning of
Section 98 of the Employment Rights Act, whether it was an automatically
unfair dismissal within the terms of Section 98A of that Act, and whether the
Claimant's dismissal was influenced by unlawful discrimination. Whether the
procedure adopted fell within or without the Claimant's contractual terms, it
seems to us, did not impact upon those issues and were perhaps matters to
be resolved in the Civil Courts.

Notwithstanding that, the BMA were wishing to pursue these issues and the
Claimant was encouraged to the belief that these were matters that she
needed to raise with the disciplinary panel.

On 23 May 2007 Mrs Squire, who by now was the Chief Executive of the
Trust, wrote to Dr Michalak to inform her that she would be part of the
disciplinary panel. The earlier charges were simply repeated and she was
invited to attend a disciplinary hearing that was scheduled to commence on
27 June with three days allocated. Dr Michalak was told who else would be
sitting on the panel.

In terms of the Claimant's representation, the BMA would provide her with
that representation in relation to allegations relating to personal conduct. If,
however, there were to be criticisms of her clinical practice, the Claimant
would be represented by the Medical Defence Union.

On 1 June 2007 Dr Michalak wrote at length to Mrs Squire. To be more
precise, Dr DeHavilland composed this letter which was sent under Dr
Michalak’s name. She provides Mrs Squire with an item by item rebuttal of
the charges against her. In relation to bullying Junior Doctors, she points out
that no Junior Doctor has ever made this claim. In relation to the allegation
that she was not available when on-call, she points out that this was never
raised with her prior to her exclusion and that she has not been provided
with any specific dates when that was supposed to have happened. She
points out that without that information she is unable to defend herself
against that allegation. In relation to the third allegation of refusing to deal
with problems when contacted for assistance, she again points out that that
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allegation was not raised with her prior to her exclusion and that no specific
incidents have ever been referred to. In relation to the fourth allegation of
providing deficient supervision and training, she points out again that nobody
has informed her in what way her supervision and training was deficient. In
relation to the allegation relating to poor working relationships, she again
points out that this was never raised with her prior to her exclusion, that it is
a generic accusation which is impossible for her to deal with.

353.  Inrelation to the sixth allegation, involving the X-Ray Register, she points out
that this was also not raised with her prior to her exclusion, that it is not true
and that nobody had ever told her when it was that she was supposed to
have not attended the meeting but to have completed the Register to show
that she had.

354.  In relation to the seventh allegation of failing to comply with her job plan,
again she points out that this had not been raised with her prior to her
exclusion and that nobody had provided her with any specific instances,
events or dates to which she could respond.

355.  In relation to the final allegation, that she had failed to co-operate with the
enquiry, she contended that that allegation was unsupported by facts, that
the allegation had never been investigated and never put to her.

356. That letter was, therefore, a detailed denial of each of these charges and
pointing Mrs Squire to the very essence of what needed to be done by the
panel, namely to identify precisely what it was alleged that the Claimant had
done and when, and to see what evidence there was to support that. It is
within the experience and knowledge of our non legal members that it is a
fundamental principle of good employment practise that disciplinary charges
should, where possible, be framed in precise terms as to what happened,
who to, where and when. The fact that highly qualified and senior H R
managers ignored these basic principles can only lead us to conclude that it
was a deliberate decision on their part to do so.

357.  Dr Michalak then deals at length with the procedural issues that arise. She
points out that she had pre-booked annual leave on the date that the
disciplinary hearing was due to be convened and offers to meet with Mrs
Squire and Dr Nagar to explore the option of an informal resolution of these
issues. Her letter then reads:-

“If you decide this is not possible, please accept this as a Step 1
letter in regard to my grievance against the secret group exercise
detailed above relating to Dr Colin White, Ms Emma Lavery, Ms
Lynne Sherratt Ms Caroline Smyth, Dr Robert Lane, Mr Neil
Woodhall, Dr Richard Jenkins, Dr Susan Barnes, and | believe with
the full knowledge of Mrs Dianne Nicholls. It is my sincere hope that
an informal resolution will be considered worth exploring but if | need
to submit further information at Step 1, | shall reserve the right to do
so.”

358.  The Claimant’s ill-health continued. She was referred to see a Specialist on
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27 June. On her behalf Ursula Ross wrote to Mrs Squire requesting a
postponement of the hearing by letter of 21 June. That request was granted.
The Respondents attempted to arrange for the Claimant to see their
Occupational Health Department to establish her fitness to attend a
disciplinary hearing. Dr Michalak was willing to attend such an appointment,
but no agreement could be reached as to the terms of the referral. The
management side’s case was then prepared and served upon Dr Michalak
and her representatives. This comprised eleven lever-arch files of
documents. There had not however been any response to that simple
request that she had repeatedly made, namely to be told in clear and
specific terms what it was that she was supposed to have done wrong.

Finally Dr Michalak got a response to her letter of 1 June. This response
came from Mrs Nicholls, about whom of course she had lodged a grievance.
In relation to the specific request for details of the charges, Mrs Nicholls,
unhelpfully, comments as follows:-

“As part of the process for the hearing, you have been asked to
provide a statement. In that statement you are required to address
the allegations against you. The panel as a whole will consider
whatever you say in that statement together with all other evidence
in the hearing. It is not appropriate for Mrs Squire to respond to your
comments on the allegations at this stage as she will be a member
of the disciplinary panel.”

In relation to her grievance, Mrs Nicholls says as follows:-

“You refer to a wish to raise a grievance against ‘the group
exercise”, which | take to be a reference to what you describe as ‘the
special committee” on Page 1 of your letter. | regard this as a matter
which can be dealt with in part or in whole at the disciplinary hearing
and if anything is outstanding, further considered after the
disciplinary hearing.”

The Director of Human Resources was, therefore, suggesting to the
Claimant that the disciplinary hearing would also be used to deal with her
grievance. Unfortunately Mrs Nicholls did not tell Dr Nagar that that was
what was intended, neither did she tell any members of the disciplinary
panel. In relation to the issue of procedure, Mrs Nicholls said:-

“You may of course raise any concems you have about faimess of
the process or adequacy of the investigation at the disciplinary
hearing.”

The only response that Dr Michalak got from Mrs Squire was by letter of 29
June when Mrs Squire wrote to her to say that her letter had been referred to
Mrs Nicholls and that she did not think it was appropriate for her to meet with
Dr Michalak.

The disciplinary hearing was rearranged for dates in September, but those
dates were not convenient to Ms Ross.
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We should make some further comments about additional issues that arose
in relation to the preparation for this disciplinary hearing. The first was that
Dr Nagar clearly believed that Dr Mclnerny’s investigation in relation to the
X-Ray Register issue needed to be “beefed up”. Despite having the role of
Case Manager, he decided to pursue some investigations for himself. He
examined the Register showing the dates upon which Dr Michalak signed
indicating her attendance. He compared those dates with her electronic
diary and with the Trust's records relating to sickness and annual leave. He
identified a number of dates when, he believed, that the Claimant was either
on annual leave, sick leave or study leave, at times when she purported to
attend these X-Ray Meetings.

At no time did he put these specific dates to Dr Michalak to enable her to
investigate the position. Had he done so, he would have discovered that the
annual leave had been cancelled, that although the Claimant had gone on
sick leave on a particular date it was after lunch and that the study leave
involved consisted of a morning meeting, which would have made it possible
for her to have attended at the X-Ray Meeting.

The second supplementary issue relating to the investigation is how far and
wide the Respondents sought to take it. Without any reason, at all, to
believe that the Claimant had made any false expense claims, the Trust
decided to examine her claims for travelling expenses. This presumably had
something to do with whether she claimed expenses for travelling to Leeds
when perhaps she had not been there. In fact, what those investigations
revealed was that the Claimant never made any travel expense claims.

There is then the existence of what was known as the “control group”. This
consisted of a team of people who provided assistance to Dr Nagar in his
task of collating what had turned into a mountain of bits of paper, witness
statements and disparate allegations. Some notes prepared by this control
group, were, Dr DeHavilland would say, accidentally disclosed to him. The
documents suggest that they should have been shredded. Those
documents show an astonishing picture of a group of people co-ordinating
the prosecution of this case against the Claimant, organising a weekend
away to deal with the investigation and prosecution and even organising
what were described as “coaching sessions” with the witnesses who were
going to be called to give evidence. The Respondents deny that this
amounted to “coaching” of witnesses as lawyers would understand that term
to mean. It is however accepted that the witnesses were provided, in
advance, with the questions that they were going to be asked by Dr Nagar.
It is denied that suggestions were given to them as to what might be the
appropriate answers. The setting up of this group, however, gives the
clearest impression of the efforts that this Trust were prepared to go to
secure the dismissal of Dr Michalak.

Finally, on 28 September 2007, an agreement was reached that the
disciplinary hearing would commence on 2 November 2007, continuing on
the afternoon of 8 November, 14 November and it was proposed that the
matter then continue on 13, 18 and 20 December. In the event, the
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December dates were lost because of Ms Ross' ill-health and in fact the
proceedings continued on 18 February, 20 February 10 March, 31 March
and, finally, 14 July 2008.

We have the most detailed of notes in relation to those eight days of hearing
consisting of a total of 327 pages. We have read those notes with care. It
seems to us that despite the eminent nature of the panel hearing this matter
(all of whom were White/British peopie), and all the administrative and HR
support that they had available, the hearing was wholly lacking in structure
and failed to follow any sort of process that could lead to proper decisions
being made in relation to a matter as important as the future career of a
Consultant.

The panel were, of course, overwhelmed by documentation and a mass of
witness statements. Dr DeHavilland points out that there were as many
witnesses interviewed by the Trust to deal with his wife as were interviewed
by the War Crimes Enquiry into the Bosnian conflict. Graphic though that
comparison might be, it does bring this matter into some perspective. Both
the panel and Dr Michalak were under the gross disadvantage of not being
provided with the simple specific allegations that were required to make
sense of the documentation. Instead they were just provided with a
mountain of information and left to make the best of it that they could.

Surprisingly the panel left it to management to decide which witnesses they
intended to call. Their choice was somewhat curious. They called Dr
Mclinerny, Dr Neligan and Dr Polak, they called Mrs Sibary, Mr Curtis (the
manager of Mrs Paddock) and Dr Abbasi. They called Dr Jenkins, Dr
Copeland, Dr Bangad and, curiously, Dr Nagar. Bearing in mind the
emphasis that was subsequently placed on the bullying of staff, it was a
surprise that they did not call Mrs Howe or Mrs Paddock.

The third difficulty that the panel faced related to the problems that the
Claimant, by that time, had clearly developed. We understand and
appreciate that we should not seek to form any views ourselves as to the
way in which parties present themselves when giving evidence to this
Tribunal and in particular should not form any views as to their state of
health. What is, however, abundantly clear from reading the notes of the
disciplinary hearing, was that the panel suffered just the same difficulties in
taking evidence from Dr Michalak that troubled this Tribunal. For all that
they endeavoured, as did Mr Sutcliffe, to pin Dr Michalak down to giving
exact responses, she was simply unable to do so. Common sense would
have suggested that her state of mental health adversely contributed to that
difficulty. It is clear from the notes that the panel, particularly Mrs Brain
England, increasingly became frustrated at her inability to provide simple
responses. Ursula Ross tried her best, it is clear, to guide Dr Michalak
appropriately, but she was as unsuccessful before this panel as Dr
DeHavilland was before us.

The disciplinary charges brought against the Claimant could in fact have
been very straightforward. If the Respondent had been able to make
reference to specific incidents on specific dates, they could have focused
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their evidence upon those specific allegations and Dr Michalak would have
found it easier to deal with those specifics. Instead, however, the
Respondents continued this “throw it all in” policy, swamping everybody with
information so as to produce a highly complex and diverse enquiry. If the
panel had been properly advised, they would have required management to
reformulate their case into those simple component parts. They did not
however do so.

It has taken this Tribunal 36 days of hearing evidence to deal with many of

the same issues that that disciplinary panel attempted to deal with in 8. We
had the benefit of a professional advocate presenting the case on behalf of
the Respondents and Dr DeHavilland representing the Claimant in the clear
and articulate way in which he did. We have been able to case manage
extensively in advance of the Hearing so that parties knew exactly what it
was that they were here to deal with. This disciplinary panel did not have a
hope of dealing with the case in the way it was presented in the timescale
that they allowed to themselves.

The other problem of course was that Dr Michalak believed she was
attending this disciplinary hearing not only to deal with the allegations made
against her, but to deal with the grievances that she had lodged against this
group of clinicians and managers who she believed to have conspired
against her. Mrs Brain England and Dr Nagar had no idea that that was part
of the agenda. Dr Michalak also believed that this disciplinary hearing was
the right forum to deal with the procedural errors and omissions which she
contended had taken place.

We mean no criticism of the BMA when we say this, but it is our common
experience that trade unions are often inclined to absorb large amounts of
energy in pursuing procedural issues, rather than focusing upon the heart of
any enquiry. We understand that procedures are of importance to
representative bodies, because often these are procedures that they have
had a part in negotiating and agreeing. Dr Michalak was determined to
pursue these procedural issues before the panel. Discussions in relation to
them absorbed a disproportionate amount of time and once again either that
should have been controlled by the panel or, if they believed procedural
issues were of importance, far more time needed to be allocated.

On 13 March 2008, when there had been six days of hearing already, Susie
Brain-England, who was chairing the panel, wrote to Ms Ross with a view to
imposing a timetable upon the remaining hearing. She indicated that staff
side had already had three days to present their case, they could have the
further date in March, 31 March, and the final date, which turned out to be 14
July, would be used by both parties to sum up, permitting each side 1 %2
hours to address the panel. Mrs Brain-England made it clear that the matter
“must be concluded in the time available’.

As the notes of the disciplinary hearing make clear, by that point in time Dr
Michalak had dealt, extensively, with the procedural issues and had also
given extensive evidence relating to the allegation involving the bullying of
Junior Doctors. There was a vast amount of material which she still needed
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to be gone through in order to deal with the remaining allegations, such as
they were. It would have been impossible for her to have done that within
the day allowed. Ms Ross, on her behalf, protested that timetable. Her letter
of 18 March reads as follows:-

“It was the Trust’s decision to instigate a wide-ranging investigation
and to interview over sixty witnesses. There are no less than eight
allegations to be responded to by Dr Michalak and it is
acknowledged that some allegations will take more time than others
to give a response to. There were some thirty hours of investigative
interviews conducted by Dr Deborah Mcinemy in which Dr Michalak
gave a full response to those matters which were put to her. It
should be noted, however, that a number of matters have been
brought to Dr Michalak’s attention since those meetings with Dr
Mcinemy, and she is of course entitled fo be afforded the time to
respond in full to any additional matters which the management case
has presented.”

“It has been stated by myself on Dr Michalak’s behalf already in the
course of the proceedings that we have concerns with regard the
time estimate which has been allowed in terms of the number of
days for the hearing of this case. | have on a continuing basis
brought this to the attention of the panel. | am most concemed that
the panel have at this point effectively decided to guillotine the time
period within which Dr Michalak should present her case.”

Mrs Susie Brain-England responded to Ms Ross on 28 March refusing to
allow any more time.

On 31 March 2008 Dr Michalak called Mr Grasby to give evidence on her
behalf. It is said to be a coincidence that that same evening Dr Dawson
resigned from his position as Medical Director.

The hearing was then adjourned with a view to identifying one final day.
There were, as always, significant difficulties in finding dates which were
convenient for everybody involved. Ultimately the 14 July was identified.

The panel reconvened on that date and Dr Nagar was present on behalf of
the management. Neither Dr Michalak nor her representatives were present.
It is suggested to us by Mrs Brain-England that no thought was given as to
why it was that Dr Michalak was not present and no enquiries were made of
the BMA to find out why Ms Ross was not there. They simply proceeded to
take final submissions from Dr Nagar and the panel then concluded their
determination. That hearing began at 9:10 and we are told that the decision
had been arrived at by lunchtime. Dr Nagar's presentation was clearly a
lengthy one and so, it is clear, that very little time was spent by the panel in
analysing the evidence and arriving at a detailed finding.

The previous evening Dr Michalak, who was at any event the subject of a
current and valid sick note, began to suffer acute chest pains. Dr
DeHavilland called for an ambulance, she was taken to St James’ Hospital,
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Leeds, where she was admitted onto a cardiac ward. First thing the
following morning Dr DeHavilland telephoned Ms Ross to explain that she
was not going to be able to attend that hearing and telephoned Mr Forster,
the General Manager at the hospital, to explain what had happened. We are
being asked to believe that this infformation was not passed on to the panel
and that they proceeded to make their decision in ignorance of the
Claimant's ill-health.

We simply do not believe that to be the case. It cannot be everyday that
this Trust sees a disciplinary hearing of this magnitude involving a
Consultant who has been the subject of such a far-ranging investigation. We
simply cannot believe that Mr Forster would not have known that this
disciplinary hearing was due to take place that day and at any event Dr
DeHavilland would have explained that she was unable to attend that
hearing when he telephoned the Trust. If the panel had, indeed, been in
ignorance of the true situation, they would have been bound to have
wondered what had gone wrong and to have pursued proper enquiries. Mrs
Brain England specifically told the Tribunal that if she had been aware that
Dr Michalak had been hospitalised she would not have proceeded at this
hearing to dismiss the Claimant. In our finding she either did know that to be
the case or senior HR managers deliberately concealed the truth from her.

We are told that they found out about Dr Michalak's hospitalisation after
their decision had been arrived at. If that were true we cannot believe that
they would not have been advised to reconvene the disciplinary hearing
when she was sufficiently well to enable her to present her final submissions.
The fact that neither of those things occurred demonstrates to us that this
panel took the opportunity of completing this hearing without the hindrance
of having to hear, again, at length from Dr Michalak or her representative.

The panel's decision was communicated to Dr Michalak on 16 July by letter
signed by Mrs Squire. We are informed that each of the members of the
panel had been provided with a copy of that letter before it was sent and had
approved the contents of it. The panel had consisted of Mrs Squire, Dr
Naftalin, Mr Lewis (who was not called to give evidence) and Mrs Brain-
England. The panel's decision was set out as follows:-

“Whether your actions against junior colleagues and other staff
constituted bullying and harassment as defined by the Trust's
Prevention of Bullying and Harassment Policy - Allegation 1

The panel concluded that the evidence presented in respect of
Junior Doctors did not Substantiate the allegation; however it was
satisfied that your actions in respect of other staff (namely Lisa
Howe, Deborah Paddock and Ruth Sibary) constituted bullying and
harassment as defined by the policy. Bullying and harassment is
recognised as an example of gross misconduct within Appendix B of
the Trust’s Disciplinary Procedure and we find this to be the case in
respect of this allegation.”

The single allegation that had led to the institution of this investigation and to
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the exclusion of the Claimant was the allegation that she had bullied Junior
Doctors. That was, in reality, the single allegation that she had been able to
deal with extensively in evidence before the panel. Dr Mclnerny had
predicted 2 2 years before that was an allegation which would be difficult to
prove and that allegation was dismissed by this panel.

In relation to Mrs Howe, the panel had not heard any evidence from her and
they only had, before them, the same documents to which this Tribunal have
already referred. When cross-examined Mrs Brain-England was not able to
say what evidence was before the panel to support the contention that Mrs
Howe had been bullied. She was then taken to the only documentation
which we have seen in relation to that incident and acknowledged that there
was nothing within that document that could support an assertion that Mrs
Howe had been bullied.

in relation to Mrs Paddock, she did not give any evidence before the panel.
Mr Curtis, her manager, however did. Mrs Brain-England was taken to the
note of that evidence and was also taken to the document that recorded that
event. She accepted, on analysis, that there was no allegation of bullying
made out either within the evidence that they heard from Mr Curtis or within
Mrs Paddock’s own account.

Mrs Brain-England was, however, very impressed by the evidence of Mrs
Sibary. As the notes of the disciplinary hearing show, she described the two
incidents which had caused her distress. She described how she had
become tearful and Mrs Brain-England was particularly impressed by the
fact that Mrs Sibary became tearful in front of the panel. She described how
she had felt frightened for the first six months of her employment, but that
she had regained her confidence by the time Dr Michalak returned from
maternity leave. Specifically Mrs Sibary was not asked whether she felt
bullied by Dr Michalak, but Mrs Brain-England drew the conclusion from the
evidence that she had heard that that was the case.

That was, in fact, entirely the wrong conclusion to draw. We heard evidence
from Mrs Sibary who was called by the Respondents. As her own witness
statement makes clear, Mrs Sibary acknowledges that she is an unusually
timid person, frightened of speaking before a number of people. She was
intimidated by having to give evidence before this Tribunal and had not slept
for some nights before. She was equally intimidated by having to give
evidence before this disciplinary panel, and it was that that caused her the
most distress.

In response to Dr DeHavilland's questions, she accepted that the
relationship between herself and Dr Michalak had been a very good one.
She described how she had been initially appointed by Dr Michalak to the
position of her Secretary. She explained that she believed that she had
been given the job because she had been able to tell Dr Michalak at
interview that she had prior experience as a Medical Secretary.
Unfortunately that prior experience was at a different hospital, in a very
different type of department, to which very different procedures applied.
During the early part of her employment at Pontefract, she had the feeling
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that Dr Michalak assumed that she knew what to do, when in fact, on
occasions, she did not. She did not like to ask Dr Michalak what to do,
because she thought that Dr Michalak would then think she had misled her
at interview.

Dr Michalak then went on maternity leave and was replaced by a Locum.
Mrs Sibary provided secretarial support to that Locum. He did not know the
procedures any more than she did and in that period of time she had been
able to learn what was expected of her. That was why matters were much
better when Dr Michalak returned from maternity leave.

She accepted that her relationship with Dr Michalak was a good one, they
both had children of a similar age, which they often talked about together.
She described the two incidents as being the only occasions when Dr
Michalak had upset her, she accepted that Dr Michalak may not have known
that she had upset her and that other Secretaries less timid than herself may
not have been upset by those incidents. She told us that up to the date
when Dr Michalak was excluded she was happy working for her and when
the Tribunal specifically asked her the question of whether she had ever felt
bullied by Dr Michalak she said that nothing could be further from the truth.

Whilst we accept that the disciplinary panel were entitled to form a view on
the information before them, they were, in our view, obliged to ask a few
pertinent questions before jumping to the conclusion that Mrs Sibary had
been bullied.

The next part of the decision reads :

‘Whether you had failed to comply with your job plan, including
whether you had failed to be contactable when on-call and
whether you had refused to deal with problems when contacted
for assistance - Allegations 2, 3 and 7

The panel considered these allegations together and found that you
did not comply with your job plan in particular, your unilateral
decision to use the time available from the cessation of the Leeds
session as private study at home, and that you were difficult to
contact when on-call. There was evidence from both senior and
Jjunior colleagues that they were unable to contact you when you
were needed and specifically when you were on-call. You were
unable to provide a satisfactory explanation of your absence and
lack of availability in those hours when you should have been
contactable. To not be contactable when on-call is a breach of
contract — and not being readily accessible to colleagues when on
duty is viewed by the General Medical Council as a breach of trust.
The panel found that the breach of contract was gross misconduct
equivalent to the examples given in the Trust’s Disciplinary Policy.

In addition the panel found the evidence presented from clinical and
other colleagues that you refused to deal with problems when
contacted for assistance substantiated the allegation. Not being
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readily accessible to colleagues when on duty is regarded by the
General Medical Council as a breach of trust and by the panel as an
act of misconduct.”

The alleged “unilateral decision to use the time available from the cessation
of the Leeds session as private study at home” was an allegation that was
never put to Dr Michalak. It was based upon the entirely false proposition
that her sessions at Leeds had come to an end and had not been replaced
by any other substantive work at Pontefract. Mrs Squire was asked to
explain on what basis she came to that view. Her response was:-

‘I have no idea what the basis of that belief may be, | cannot offer
you anything to help.”

She'then said:-

‘I now accept that there is no evidence upon which we could have
come to the conclusion that the Claimant was staying at home doing
private study when she said that she was at Leeds.”

In relation to the allegation of “being difficult to contact when on-calf’ Dr
Naftalin conceded that there was no duty to be contactable when somebody
was not on-call. He relied upon the evidence of Dr Abbasi who made that
allegation. It was Dr Naftalin's view that it was not necessary to give specific
details “we assumed that if he said it it was right’. He conceded that other
Consultants would not necessarily know who was on-call, that if a Doctor
who was not on-call was contacted by switchboard he might reasonably ask
who the on-call Doctor was but that Dr Abbasi had given no specific

position to provide any specific details in relation to this allegation or as to
why he found that the allegation was proven.

In relation to the allegation that “She refused to deal with problems when
contacted for assistance” Dr Naftalin thought, when prompted by Dr
DeHavilland, that that might involve the complaint made by Dr Davis. Dr
Naftalin was taken through the complaint that Dr Davis made. He accepted
that when reading that complaint, Dr Davis was not in fact looking for help
from Dr Michalak. He further accepted that even if Dr Davis had been
looking for help, all that could be said is that it would have been a matter of
courtesy for Dr Michalak to have attended to provide that help, but it could
not be regarded as a matter of misconduct if she had not done so. Just to
be certain Dr DeHavilland took Dr Naftalin to the complaint made by Dr
Wass to see whether or not that was an issue that he had in mind; Dr
Naftalin confirmed that he could not remember that issue being discussed
before the panel arrived at their decision.

In relation to the Allegation

“Whether you were deficient in the supervision and training of
junior staff - Allegation 4
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The panel found that the allegation was not proved. Once again of course
this was one of the issues that Dr Michalak had been able to deal with
extensively in her evidence before the panel.

“Whether you were responsible for poor relationships with
colleagues - Allegation 5

Within the management case several colleagues said that it was
difficult to work with you for a variety of reasons. The evidence
included two cases of medical colleagues where the poor
professional relationships had been a factor in their decision to either
resign or move place of work. The panel felt that the evidence was
substantiated by the witnesses. You offered no evidence to refute
this allegation. Good medical practice requires you to respect the
skills and contributions of colleagues and to communicate effectively
with them. Healthcare is delivered through team working and
effective communication and team working is essential to save
patient care. The panel found this to be a further example of gross
misconduct.”

401. Mrs Brain-England was asked to identify the two medical colleagues who
had resigned or moved place of work because of the poor working
relationship with Dr Michalak. She believed that one of those Doctors was
Dr Wong. She then accepted that Dr Wong was still employed by the Trust.
She then suggested that the other Doctor might have been Dr Hussain. She
was then taken to the only evidence relating to Dr Hussain that was before
the disciplinary panel, namely Dr Hussain’s interview with Dr Mcinerny. Mrs
Brain-England conceded that there was nothing within that interview that
gave rise to that allegation, that Dr Hussain did not give evidence to the
disciplinary hearing and that there was, accordingly, no basis for that
suggestion.

402. The following finding was then made:

“Whether you had altered the Attendance Register of the Friday
X-Ray Meeting to represent that you had attended meetings
when you had not — Allegation 6

The panel found that you did not respond to these allegations and
provided no explanation for the occasions when you were absent on
sick leave or annual leave and yet your signature appeared on the
register. The panel found that you had falsified the Attendance
Register. The Trust, as an employer, requires its staff to be honest
and trustworthy, as does good medical practice. Falsification of
records is recognised as an example of gross misconduct within
Appendix B of the Trust's Disciplinary Procedure.”

403. It is, rather paradoxical, to read this Judgment of this disciplinary panel,
when we take into account the findings of fact that we have already made in
relation to the falsification of information provided by the Chief Executive and

the Finance Director in relation to their scoring of the Clinical Excellence
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Award process, the deliberate lies told by Dr Dawson in relation to that
process and the fact that Dr Bangad and Dr Abbasj were clearly complicit
themselves in falsifying this register, but no action was ever taken against
them.

404.  Mrs Squire and Mrs Brain-England were asked by Dr DeHavilland to provide
a specific example of an occasion when Dr Michalak had signed that register
to say that she was at the X-Ray Meeting, when in fact she was not. They
could not give such examples. In order to assist Dr DeHavilland then took
the witnesses to the submissions advanced by Dr Nagar who gave some

demonstrate to the witness that there was no compelling evidence to justify
the proposition that Dr Nagar was advancing. In reality this finding was
based purely upon an opinion given by Dr Abbasi, whose evidence before us
was less than satisfactory but, more importantly, who himself admitted to
falsifying entries on the register, but against whom no disciplinary action
whatsoever has been taken.

405. The following finding was then made :

‘Whether you failed to co-operate with the enquiry and whether
you demonstrated a lack of insight into your own behaviour and
its effects on others — Allegation 8

The evidence submitted by management showed that you sought to
delay and avoid the enquiry through criticism of the process and not
being available to participate in the process for a variety of reasons.
You had both a professional and contractual duty to co-operate. In
addition the evidence given by your senior colleagues demonstrated
your lack of insight into your behaviour, and an unwillingness to seek

fo improve it: a further example of misconduct ”

406.  The Respondents’ witnesses were unable to identify where the Claimant was
culpable in causing delays in fixing the disciplinary hearings. It is true that
on occasions she was ill or her representatives were ill, but it was accepted
that those reasons were good ones. In terms of the investigation, as we
have already said, Dr Michalak spent some thirty hours with Dr Mcinerny. it
may be that the commencement of that interview process was delayed,
because the Claimant was wanting to know exactly what it was that she was
Supposed to have done wrong. The Respondents cannot realistically
criticise her for that.

407.  Finally in relation to the “lack of insight’, all that realistically appears to be is
that because she does not admit that she had done something wrong, when
the Respondents have been unable to prove that she had done something
wrong, she demonstrates “lack of insight’.

Appeal

408. The Claimant of course had a right to appeal that decision. Perhaps
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strangely whilst that appeal was still to be concluded, on 1 August 2008, the
Director of Finance, Mr Waite, wrote to the General Medical Council inviting
them to commence proceedings against Dr Michalak on the basis that she
was unfit to practice.

409.  Within the deadline imposed, on 13 August 2008, Dr DeHavilland, on Dr
Michalak’s behalf, lodged an appeal against the decision to dismiss her.
Pursuant to the Trust's Disciplinary Procedure:-

“The appeal hearing should take place within four weeks of the
receipt of the appeal by the Director of Human Resources, although
the sub-committee may, in exceptional circumstances, be entitled to
extend this period. The member of staff shall be given at least
fourteen days’ notice of the date of the appeal hearing.”

The sub-committee referred to is the sub-committee of the Trust Board
designated to hear the appeal. The appeal having been lodged on 13
August 2008, it should therefore have been heard by 3 September.

410.  On 18 August 2008 the Deputy Director of Human Resources, Susan Tyler,
wrote to Dr Michalak indicating that the appeal hearing would not be
arranged within the four week period and that it was hoped that it would be
heard during the week commencing 20 or 27 October 2008. There was no
suggestion that the sub-committee had authorised the extension of that
period, nor that there were any exceptional circumstances. On 9 September
Ms Ross wrote to Mrs Tyler as follows:-

“Dr Michalak is currently unwell and is finding great difficulty dealing
with the process to which she is subject. Her ability to function day
fo day is such that she considers herself to be disabled and
potentially disadvantaged by her disability and requests that the
panel allow her husband to attend the appeal hearing to support her
and prompt her where appropriate. Dr Michalak is particularly
concerned that her ability to recall matters whilst in a formal hearing
has been affected by her ill-health and she is not able to immediately
bring to mind relevant matters without prompting. Dr Michalak’s view
Is that her husband has supported her throughout the process and
would be an appropriate person to support her throughout the
appeal hearing. Dr Michalak considers that her request for this
adjustment to the procedure is reasonable and | would ask you fo
confirm the panel’s view in due course.”

411.  The Respondents were then provided with a copy of a report from a Dr
Rider, a Consultant in Liaison Psychiatry, which says as follows:-

‘I agree that as a consequence of her ill-health she has difficulties in
altention, concentration and recall and would benefit from an
appropriate person to support her through the hearing.”

412.  The Respondents were also provided with a report from Dr Singh, the

Claimants General Practitioner, which reads as follows:-
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‘Mrs DeHavilland has been under a lot of stress for the last two
years due to her grievance case with the said Trust. | have seen her
on several occasions during this period. Her health has been
constantly deteriorating during this time. She is now having
problems with her Mmeémory and concentration. She cannot always
recall past events without prompting. She considers herself to be
disabled and unable to represent herself.  Her husband has
Supported her throughout this period and is very familiar with her
case. Therefore, | feel her husband is the most appropriate person
to support her during the appeal hearing.”

The appeal hearing was fixed for 5 and 6 November 2008. Eight weeks
beyond the time limit imposed by the Trust's own procedures. That hearing

On 7 November Mrs Tyler responded to Ms Ross’ request that Dr De-
Havilland should be entitled to support Dr Michalak at the appeal hearing.
Dr Faull, who was to hear the appeal, determined that Dr DeHavilland could

relevant material, but he was not permitted to speak on her behalf or answer
questions for her or suggest responses to her. Ms Ross was told that if Dr
DeHavilland breaches those terms, he would be required to leave the
hearing.

The Respondents had the clearest evidence from Dr Michalak's General
Practitioner, Supported by a Consultant Psychiatrist, that Dr Michalak had
difficulty in attention and concentration and recall. The Respondents knew
that Dr DeHavilland did have a clear understanding of the basis upon which
Dr Michalak sought to appeal. The conditions therefore that were being
imposed upon his attendance were, in our view, entirely unreasonable.

By this stage, Dr DeHavilland had come to the view that there was no useful
purpose to be served in pursuing this appeal. For perhaps good reason he
concluded that his wife was unlikely to be given a fair hearing. Despite being

The conditions being imposed by Dr Faull incidentally made sure that that
simply could not happen. He therefore resolved that there was no useful
purpose to be served in attending that appeal hearing.
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417.  The Appeal Hearing took place, the management being represented by Dr
Nagar. Detailed notes of that appeal hearing were made and have been
read by this Tribunal. The appeal was not designed in any way to be a re-
hearing or a reconsideration of the evidence and, indeed, it was clear that Dr
Faull had little or no knowledge of the evidence that existed. Dr Nagar was
asked to explain the Respondent's case in relation to the heads of appeal
that had been advanced by Dr Michalak. Dr Nagar's submissions can be
summarised by the suggestion that the panel simply got it right. Dr Faull
accepted that to be the case and dismissed the appeal.

418.  We should perhaps finally note that Dr Michalak lodged her first Employment
Tribunal application in relation to the Clinical Excellence Award process.
She complains that the failure to award her points was an act of direct and/or
indirect discrimination. That Tribunal Hearing was listed for hearing on the
week commencing 21 July. The Claimant was therefore dismissed, in her
absence, in the preceding week, being notified of her dismissal only a few
days before that Tribunal Hearing was due to take place. That Hearing was
then postponed by reason of the fact that it was clear that a further
application was going to be lodged, arising out of the Claimant's dismissal
and all that had gone on before, and it was thought appropriate that all
matters should be dealt with together.

The Law

419.  In relation to the complaints of sex discrimination, we have referred
ourselves to various sections of the Sex Discrimination Act as follows:-

“Section 1(2)
In any circumstances relevant for the purposes of a provision to
which this subsection applies, a person discriminates against a

woman if--

(a) On the ground of her sex, he treats her less favourably than
he treats or would treat a man, or

(b) He applies to her a provision, criterion or practice which he
applies or would apply equally to a man, but

() Which puts or would put women at a particular
disadvantage when compared with men,

(ii) Which puts her at that disadvantage, and

(i) Which he cannot show to be a proportionate means
of achieving a legitimate aim.”

420.  Section 3A of the Act says as follows:-

“In any circumstances relevant for the purposes of a provision to
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which this subsection applies, a person discriminates against a
woman |f:-

(b) On the ground that the woman is exercising or seeking to
exercise, or has exercised or sought to exercise, a statutory
right to maternity leave, the person ftreats her less
favourably.”

421.  Section 4 of the Act says as follows:-

“1) A person (‘the discriminator’) discriminates against another
person (‘the person victimised”) in any circumstances
relevant for the purposes of any provision of this Act if he
treats the person victimised less favourably than in those
circumstances he treats or would treat other persons, and

does so by reason that the person victimised has:-

(a) Brought proceedings against the discriminator or any
other person under this Act.. .

(d) Alleged that the discriminator or any other person
has committed an act which (whether or not the
allegations so State) would amount to a
contravention of this Act

Or by reason that the discriminator knows the person
victimised intends to do any of those things, or suspects the
person victimised has done, or intends to do, any of them.

(2) Subsection (1) does not apply to treatment of a person by
reason of any allegation made by him if the allegation was
false and not made in good faith.”

422.  Section 6(2) of the Act reads as follows:-

“It is unlawful for a person, in the case of a woman employed by him
at an establishment in Great Biritain, to discriminate against her:-

(a) In the way he affords her access to opportunities for
promotion, transfer or training, or to any other benefits,
facilities or services, or by refusing or deliberately omitting to
afford her access to them, or

(b) By dismissing her, or subjecting her to an y other detriment.”
423.  Section 41 of the Act says as follows:-

“1) Anything done by a person in the course of his employment
shall be treated for the purposes of this Act as done by his
employer as well as by him, whether or not it was done with

the employer’s knowledge or approval.
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Anything done by a person as agent for another person with
the authority (whether express or implied and whether
precedent or subsequent) of that person shall be treated for
the purposes of this Act as done b y that other person as well
as by him.

In proceedings brought under this Act against any person in
respect of an act alleged to have been done b y an employee
of his it shall be a defence for that person to prove that he
took such steps as were reasonable practicable to prevent
the employee from doing that act or from doing in the
course of his employment acts of that description.”

424, Section 42 of the Act reads as follows:-

(1)

(2)

A person who knowingly aids another person to an act made
unlawful by this act shall be treated for the purposes of this
Act as himself doing an unlawful act of the like description.

For the purposes of subsection (1) an employee or agent for
whose act the employer or principal is liable under Section
41 (or would be so liable but for Section 41(3)) shall be
deemed to aid the doing of the act by the employer or
principal.”

425. Section 63 reads:-

1)

A complaint by any person (“the complainant”) that another
person (‘the respondent’).-

(a) Has committed an act of discrimination against a
complainant which is unlawful b y virtue of Part Il, or

(b) Is by virtue of Section 41 or 42 to be treated as
having committed such an act of discrimination
against the complainant,

may be presented to an Employment Tribunal.”

426. Section 63A of the Act reads as follows:-

(1)

(2)

232 Reserved judgment

This Section applies to any complaint presented under
Section 63 to an Employment Tribunal.

Where, on the hearing of the complaint, the complainant
proves facts from which the Tribunal could, apart from this
Section, conclude in the absence of an adequate
explanation that the Respondent.-

(a) Has committed an act of discrimination against the
complainant which is unlawful by virtue of Part I, or
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(b) Is by virtue of Section 41 or 42 to be treated as
having committed such an act of discrimination
against the complainant,

the Tribunal shall uphold the complaint unless the
Respondent proves that he did not commit, or, as the case
may be, is not to be treated as having committed, that act.”

427.  Section 76 of the Act says as follows:-

“1) An Employment Tribunal shall not consider a complaint
under Section 63 unless it Is presented to the Tribunal
before the end of -

(a) The period of three months beginning when the act
complained of was done.

(5) A Court or Tribunal may nevertheless consider any such
complaint or claim which is out of time if, in all the
circumstances of the case, it considers that it is just and
equitable to do so.

(6) For the purposes of this Section:-

(b) Any act extending over a period shall be treated as
done at the end of that period.”

428.  Very similar provisions appear within the Race Relations Act 1976 and we
do not intend, within this decision, to set out those provisions, but we have
them in mind.

429.  The First to the Thirteenth Respondents refers to a number of authorities.
The first i

that it is just and equitable to do so. In short, the Court of Appeal determined
that although a Tribunal has a wide discretion in determining whether it is
just and equitable to extend time, the starting point is that time limits are to
be applied and only disapplied if good reason can be shown. The exercise
of the discretion therefore being the exception rather than the rule.

430.  The next case to which we are referred is Hendricks v. Commissioner of
Police for the Metropolis [2003] IRLR 96. This is the standard authority to
determine what amounts to “‘an act extending over a period”, the relevant
part being summarised in the head-note, which reads as follows -

“The approach of both the Employment Tribunal and the EAT to the
language of the authorities on “continuing acts” was too literal. They
concentrated on whether the concept of a policy, rule, scheme,
regime or practice, in accordance with which decisions affecting the

treatment of workers are taken, fitted the facts of this case. The

concepts of policy, rule, practice, scheme or regime in the authorities
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were given as examples of when an act extends over a period. They
should not be treated as a complete and constricting statement of
the indicia of “an act extending over a period”. Instead, the focus
should be on the substance of the complaints that the Commissioner
was responsible for an ongoing situation or a continuing state of
affairs in which female ethnic minority Officers were treated less
favourably. The question is whether that was “an act extending over
a period” as distinct from a succession of unconnected or isolated
specific acts, for which time would begin to run from the date when
each specific act was committed.”

431.  The next is the well-known decision of Igen Limited v. Wong [2005] IRLR
258. The significance of that decision is that the Court of Appeal reviewed
and approved the guidelines set out in Barton v. Investec Henderson
Crosthwaite Securities Limited [2003] IRLR 332, with certain revisions.
That guidance appears within the annex to the decision, has been
considered by this Tribunal and we do not intend to set out that guidance
within this Judgment.

432.  The next authority to which we are referred is Laing v. Manchester City
Council [2006] IRLR 748 where the Employment Appeal Tribunal considers
the Igen guidelines. That decision makes it clear that, in looking at the first
stage of the Igen guidelines, the Claimant can rely not only upon the facts
which he has proven, but upon supporting facts adduced by the
Respondents. The sub-heading goes on to read:-

“Moreover, the obligation for the employer to provide an explanation
once the prima facie case has been established strongly suggests
that the employer is expected to provide a reason for the treatment.
The employer must explain why he has done what could be
considered to be a discriminatory act. That is not the language that
would be expected to describe facts that may be adduced to counter
or put info context the evidence adduced by the Claimant.

Thus, if a manager acts rudely to a black employee, that will not
necessarily raise a prima facie case if there is evidence that that
conduct is manifest to all indiscriminately, regardless of race.

In most cases it will be sensible for a Tribunal formally to analyse a
case by reference fo the two stages, but it is not necessarily an error
of law for a Tribunal to fail to adopt a two-stage approach. The focus
of the Tribunal’s analysis must at all times be the question whether
or not they can properly and fairly infer discrimination.

There are cases where it might be sensible for a Tribunal to go
straight to the second stage of considering the subjective reasons
which caused the employer to act as he did. The reason for the two-
stage approach is that there may be circumstances where it would
be to the detriment of the employee if there were a prima facie case
and no burden was placed on the employer, because that would be

imposing a burden on the employee which he cannot fairly be
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433.  We were then referred to Madarassy v. Nomura International Pic [2007]
IRLR 246 and again, reading from the relevant part of the head-note, the
Court of Appeal said:-

“The burden of proof does not shift to the employer simply on the
Claimant establishing a difference in Status (e.g. sex) and a
difference in treatment. Those bare facts only indicate a possibility
of discrimination. They are not without more, sufficient materia/
from which a Tribunal “could conclude” that, on the balance of
probabilities, the Respondent had committed an uniawful act of
discrimination. “Could conclude” in Section 63A(2) must mean that
‘a reasonable Tribunal could properly conclude” from all the
evidence before ijt. This would include evidence adduced by the
Claimant in Support of the allegations of sex discrimination, such as

fo the statutory “absence of adequate explanation” at this stage, the
Tribunal needs to consider all the evidence relevant to the
discrimination complaint, such as evidence to whether the act
complained of occurred at all, evidence as to the actual comparators

correct legal position was made plain by the guidance in Igen v.
Wong. The detailed guidance in that case does not need to be
amended.

discrimination, there js nothing in the evidence from which the

Tribunal could properly infer a prima facie case of discrimination on
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the proscribed ground. The approach of Elias J in Laing v.
Manchester City Council would be approved. It was sound in
principle and workable in practice.”

They helpfully refer the Tribunal to the authority of Oyarce v. Cheshire
County Council [2008] IRLR 653 to support the proposition that the
reversed burden of proof provisions apply to the victimisation claims brought
under the Sex Discrimination Act, but not those brought under the Race
Relations Act. Mr Sutcliffe helpfully, and we think accurately, concedes that
this authority makes little practical difference to the way in which we are
likely to approach this case.

They then take us extensively to the very helpful decision of the Employment
Appeal Tribunal in The Law Society v. Bahl [2003] IRLR 640. Mr Justice
Elias, within that Judgment, expands upon the principle founded by the
House of Lords in Glasgow City Council v. Zafar [1998] IRLR 36 as to
whether it is legitimate for a Tribunal to infer discrimination purely from
unreasonable conduct on the part of an employer. We set out Paragraph 94
of that decision because Mr Sutcliffe places considerable emphasis upon it
within his submissions, and because it is, in our view, important that we
ensure that we have the principles described by Elias J clearly in our minds
when arriving at this decision. The decision reads:-

‘Employers often act unreasonably, as the volume of unfair dismissal
cases demonstrates. Indeed, it is the human condition that we all at
times act foolishly, inconsiderately, unsympathetically and selfishly
and in other ways which we regret with hindsight. It is, however, a
wholly unacceptable leap to conclude that whenever the victim of
such conduct is black or a woman then it is legitimate to infer that
our unreasonable treatment was because the person was black or a
woman. All unlawful discriminatory treatment is unreasonable, but
not all unreasonable treatment is discriminatory, and it is not shown
to be so merely because the victim is either a woman or of a minority
race or colour. In order to establish unlawful discrimination, it is
necessary to show that the particular employer’s reason for acting
was one of the proscribed grounds. Simply to say that the conduct
was unreasonable tells us nothing about the grounds for acting in
that way. The fact that the victim is black or a woman does no more
than raise the possibility that the employer could have been
influenced by unlawful discriminatory considerations. Absent some
independent evidence supporting the conclusion that this was
indeed the reason, no finding of discrimination can possibly be
made. The inference cannot be drawn from the fact that other
employers sometimes discriminate in such circumstances: it cannot
be inferred that A discriminates merely because B, C and D have
been known to do so in similar circumstances. That is a plainly
deficient basis for inferring discrimination. It would be wholly unjust
to make a finding of such serious import on such a flawed basis. Nor
does it help to say that it is a finding which is open to a Tribunal but
which it is not obliged to make. It is unjustifiable to make it in any
circumstances.”
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In relation to the complaints of direct discrimination contrary to Section 1 of
the Sex Discrimination Act 1975 we are reminded of the provisions of
Section 5 of the Act which require us to find a Comparator, real or
hypothetical which “must be such that the relevant circumstances in the one
case are the same, or not materially different in the other.” That provision
does not of course apply in relation to the claims brought under Section 3A
of the Act. We are however reminded of the well-known statement of Lord
Nicholls in Shamoon v. Chief Constable of the Royal Ulster
Constabulary [2003] ICR 337 when he said:-

“Employment Tribunals may sometimes be able to avoid confusing
disputes about the identification of the appropriate comparator by
concentrating on why the Claimant was treated as she was, and
postponing the less favourable treatment issue until after they have
decided why the treatment was afforded.”

When reading and considering those words we do of course have to bear in
mind that Igen predated the advent of the reverse burden of proof provisions
and must be read subject to those provisions. We do, however, have to
keep it clear in our mind that when looking at the first-stage of the Igen test,
findings of unreasonable conduct on the part of any of the Respondents,
does not, of itself, provide evidence of unlawful discrimination.

We do however also note the leamed Judges comments at para 96 when he
says
‘We do, however, respectfully accept that Sedley LJ was
right to say that racial bias may be inferred if there is no
explanation for the unreasonable behaviour. But it is not the
mere fact of unreasonable behaviour which entitles the Tribunal
to infer discrimination; it is not, to use the Tribunals language
,unreasonable conduct “without more ", but rather the fact that no
reason is advanced for it.”

At para 100 he goes on to say

By contrast where the alleged discriminator acts unreasonably
then a Tribunal will want to know why he has acted in that way. If he
gives a non discriminatory explanation which the Tribunal considers to
be honestly given, then that is likely to be a full answer to any
discrimination claim. It need not be, because it is possible that he is
subconsciously influenced by unlawful discriminatory considerations.
But again, there should be proper evidence from which such an
inference can be drawn. |t cannot be enough that the victim is a
member of a minority group. This would be to commit the error
identified above in the Zafar case: the inference of discrimination would
be based on no more than the fact that others sometimes discriminate

unlawfully against minority groups.

The significance of the fact that the treatment is unreasonable is
that a Tribunal will more readily in practise reject the explanation given
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than it would if the treatment were reasonable. In short, it goes to
credibility. If the Tribunal does not accept the reason given by the
alleged discriminator, it may be open to it to infer discrimination.”

From that we infer that when applying the first stage of the Igen exercise
unexplained unreasonable conduct on the part of the Respondents may be a fact
from which we could conclude that there has been unlawfui discrimination.

Mr Sutcliffe, in his submissions, refers extensively to the
observations made by Mr Justice Elias as to the statutory scheme between
Paragraphs 77 and 79 of his Judgment and the “undisputed principles” set out
between Paragraphs 80 and 90 of that Judgment. Those principles clearly have far
less relevance in the light of the reversed burden of proof provisions, although to the
extent that they provide us with guidance, we have considered those principles. We
do however take to heart the section of the Judgment quoted of MacDonald v.
Advocate General for Scotland [2003] IRLR 512 which states:-

“These two appeals demonstrate the importance, in my opinion,
when dealing with complaints under the 1975 Act and the other anti-
discrimination Acts, of keeping in mind that they are intended to
combat discrimination. They are anti-discrimination statutes. Absent
discrimination, objectionable conduct by employers must be
countered by other means than complaints under these Acts.”

439.  Whatever findings of fact, therefore, we have made in this case, and no
matter how astonished in some instances we have been as to the conduct of
some of these Respondents, we cannot simply provide Dr Michalak with a
remedy by labelling that conduct as unlawful discrimination unless, following
the Igen principles, we are able to establish that unlawful discrimination
indeed has occurred.

440. In relation to the issue of vicarious liability, Mr Sutcliffe does not seek to rely
upon, what is commonly known as, the statutory defence as set out in
Section 41(3) of the Sex Discrimination Act. Mr Mumford has, however,
referred us to a number of authorities to deal with the issue of whether,
whatever the conduct of the other Respondents may amount to, any liability
can attach to Dr Neligan or Professor Burr. He refers us to the authority of
Anyanwu v. Southbank Student Union [2001] 2 All ER 353: the House of
Lords suggest that in considering whether somebody has knowingly aided
another person to perform unlawful discriminatory acts, we should ask
ourselves two questions:-

“The first question which must be asked is: what is the act of the
student union made unlawful by Part Il of the Act which it is said that
the university knowingly aided the student union to do?....

The second question is: what is it alleged that the university did
which knowingly aided the doing of that unlawful act b y the student
union.”

Mr Mumford in his submissions helpfully transposes the parties in this case
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to the relevant parts of those questions. We are then referred to the
meaning of the word “aids” as set out at Paragraph 5 of the speech of Lord
Bingham in the following terms:-

“The expression “aids” in Section 33(1) is a familiar word in everyday
use and it bears no technical or Special meaning in this context A
person aids another if he helps or assists him. He does so whether
his help is substantial and productive or whether it is not, provided
the help is not so insignificant as to be negligible. While any gloss
on the clear statutory language is better avoided, the subsection
points towards a relationship of co-operation or collaboration; it does
not matter who instigates or initiates the relationship. It is plain that,
depending on the facts, a party who aids another to do an unlawful
act may also procure or induce that other to do it But the
expressions ‘procure” and “induce” are found in Sections 30 and 31,
not Section 33, and are differently enforced: they mean something
different from “aids” and there Is no warrant to interpret “aids” as
comprising these other expressions. By Section 12 of the Race
Relations Act 1968, the predecessor of the 1976 Act, those who
deliberately aided, induced or incited another person to do an act
made unlawful by Part | of that Act were to be treated as themselves
doing that act but they could not be Subjected to proceedings at the
direct suit of the injured party and the 1976 Act adopted a different
legislative approach. It is plain that a party who causes another to
do an unlawful act does not necessarily aid him to do it. A farmer
who starves his sheepdog, with the result that the ravening dog
savages a newbomn lamb, may reasonably be said to have caused
the death of the lamb, but he could not be said to have aided the dog
to kill the lamb. In the present appeal no issue arises on the
meaning of ‘knowingly” in this context and it is unnecessary to
consider what an aider must know to be liable under Section 33(1).”

Mr Mumford refers us to another House of Lords decision of Hallam v.
Avary [2001] 1 WLR 655 where, again Lord Bingham, referring to the
decision at first instance, said:-

‘But the Judge was at pains to point out that Section 33(1) required
more than a general attitude of helpfulness and Co-operation. As he
accurately puts it: “the Act requires them to have knowingly aided the
council to do an act made unlawfuyl by the Act.” The Judge there
highlighted the important point that it is aid to another to do the
unlawful act in question which must be shown and this is what the

Appellants had failed to establish against the police officers.”

Mr Mumford helpfully draws out attention to the comments of Lord Millett
when he says:-

“The man who helps another to make up his mind does not thereby
and without more help the other to do that which he decides to do.
He may advise, encourage, incite or induce him to do the act; but he
does not aid him to do it As | said in Anyanwu v. Southbank
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Student Union aiding requires a much closer involvement in the
actual act of the principal than to either encouraging or inducing on
the one hand or causing or procuring on the other.”

442.  Mr Mumford then refers us to the Court of Appeal decision in Hallam [2000]
WLR 966, with a particular reference to the meaning that should be imported
to the word “knowingly”. At Paragraph 27 of that decision reads as follows:-

“Providing aid for a completed discriminatory act by another person,
even causing or contributing to such an act, do not of themselves
found liability under Section 33(1). Knowledge is the essential
requirement. Section 33(1) does not encompass the individual who
either recklessly aids the commission of a prohibited discriminatory
act or provides aid in circumstances where there is a foreseeable
risk of discriminatory action by someone else.”

443.  We are then taken to Paragraph 36 of the Judgment which reads:-

“This lengthy analysis leads me to the conclusion that liability under
Section 33(1) is not established unless the secondary party knows
that the party from whom his liability is alleged to derive is treating,
or is about to treat, or is contemplating treating someone ‘less
favourably” on racial grounds, and with that knowledge, or knowing
that such treatment would be the likely result of doing so, he
provides him with aid.”

444.  Finally Mr Mumford takes us to the authority of Sinclair Roche and
Temperley v. Heard [2004] IRLR 763 where, applying the Judgment in
Hallam, Mr Justice Burton makes the following observations:-

“In those circumstances the Court of Appeal decision remains
binding on the Employment Appeal Tribunal and the Employment
Tribunal, although, as can be seen, it leaves a very wide ambit of
fact finding open to the Tribunal. However two matters are clear;

53.1  The element of knowledge is on any basis additional to the
element of aid. Whereas discrimination can be, and very
often is, unconscious, aiding cannot be.

53.2  Ifthere is the conclusion that this additional element exists, it
is not satisfactory or sufficient for the Tribunal simply to say
that it does, without giving its reasons and making the
relevant findings, none of which occurred in this case.”

445.  Finally Mr Mumford, in his supplementary submissions, refers us to the
authority of Yearwood v. Commissioner of Police of the Metropolis
[2004] ICR 1660 as to the meaning of the word “agent”. Mr Mumford
helpfully summarises the effects of that decision, which we agree with and
adopt.

446. In terms of the claim brought under the Disability Discrimination Act, as

indicated earlier on in this decision, we are not going to be resolving that
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claim at this stage, by reason of the fact that the issue of whether the
Claimant was or was not a disabled person has not yet been resolved and, if

disability, if any, existed. We therefore do not intend to set out the law in
relation to disability discrimination in this section of the Judgment.

Turning, then, finally to the issue of unfair dismissal, we start off by
considering the words of Section 98 of the Employment Rights Act 1996,
which requires us to determine whether the Claimant was dismissed for a
potentially fair reason, in this case the reason relied upon by the

accordance with equity and the merits of the case and we have to take into
account, as we do, the size and administrative resources of the
Respondents, which are considerable.

In that regard we have been referred to the longstanding and well-known
authority of Iceland Frozen Foods Limited v. Jones [1982] IRLR 439. |t s

We are invited to consider the well-known guidance in BHS v. Burchell
[1978] IRLR 379 in determining whether the Respondents behaved
réasonably in using the Claimant's conduct as a reason to dismiss her, what

pursued and whether thereafter, as previously indicated, dismissal lay within

The Claimant was dismissed on 14 July 2008. That dismissal is therefore
one to which the Dispute Resolution provisions applied. By Section 98A of
the Employment Rights Act:-

“01) An employee who is dismissed shall be regarded for the
purposes of this Part as unfairly dismissed if —

(a) One of the procedures set out in Part | of Schedule I
to the Employment Act 2002 (Dismissal and
Disciplinary Procedures) applies in relation to the

dismissal,
(b) The procedure has not been completed, and
(c) The non-completion of the procedure s wholly or
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mainly attributable to failure by the employer to
comply with its requirements.”

We are therefore required to consider the provisions of the Statutory
Dismissal and Disciplinary Procedure that appears in Schedule Il to the
Employment Act 2002 and which applied to this dismissal. The only matter
of relevance appears within Part IIl which says as follows:-

“11. The following requirements apply to each of the procedures
set out above (so far as applicable).

12. Each step and action under the procedure must be taken
without unreasonable delay.

13. (1) Timing and location of meetings must be reasonable.

(2) Meetings must be conducted in a manner that enables
both employer and employee to explain their cases.”

Finally this is a claim alleging that the Claimant was subjected to a detriment
and/or was dismissed for having made a qualifying protected disclosure.
The definition of what amounts to a protected disclosure is contained within
Section 43B of the Employment Rights Act 1996 in the following terms:-

“1) In this Part a “qualifying disclosure” means any disclosure of
information which, in the reasonable belief of the worker
making the disclosure, tends to show one or more of the
following.-

(a) That a criminal offence has been committed, is being
committed or is likely to be committed,

(b) That a person has failed, is failing or is likely to fail to
comply with any legal obligation to which she is
subject,

(c) That a miscarriage of justice has occurred, is
occurring or is likely to occur. ..

(N That information tending to show any matter falling
within any one of the preceding paragraphs has
been, or is likely to be deliberately concealed.”

To become a protected disclosure it needs to be made to an appropriate
person, in this case the alleged disclosures were made to the Claimant's
employer, which is such an appropriate person pursuant to Section
43C(1)(a).

Pursuant to 47B of the Employment Rights Act:-

“(1) A worker has the right not to be subjected to any detriment
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by any act, or any deliberate failure to act, by his employer
done on the ground that the worker has made a protected
disclosure.

(2) This Section does not apply where:-
(a) The worker is an employee, and

(b) The detriment in question amounts to dismissal
(within the meaning of Part X).”

Pursuant to Section 103A of the Employment Rights Act:-

“An employee who is dismissed shall be regarded for the purposes
of this Part as unfairly dismissed if the reason (or, if more than one,

the principal reason) for the dismissal is that the employee made a
protected disclosure.”

In his submissions Mr Sutcliffe helpfully refers us to the decision in Kuzel v.
Roche Products Limited [2008] IRLR 530 and in his submissions he
quotes extensively the relevant parts of that Judgment dealing with the issue
of where the burden of proof lies in establishing that a dismissal was for an
inadmissible reason. We have taken that guidance into account.

Finally, and in deference to Mr Sutcliffe’s researches, he has referred us the
following authorities:- :

London Ambulance Service NHS Trust v. Small [2009] IRLR 563
Sainsbury’s Supermarkets Limited v. Hitt [2003] IRLR 23
Abbey National Plc v. Fairbrother [2007] IRLR 320

O’Neill v. Buckinghamshire County Council [2010] UKEAT0020
Selvarajan v. Wilmott [2008] IRLR 824

That latter case will provide us with assistance when determining whether
this was an automatically unfair dismissal pursuant to Section 98A of the
Employment Rights Act. That is authority for the proposition that a failure to
comply with the general requirements of the Dismissal and Disciplinary
Procedure is of no significance once the procedure has been completed.

He also refers us to Perkin v. St George’s Healthcare NHS Trust [2005]
IRLR 934 and D’Silva v. Natfhe relating to significance that we should place
upon a party’s failure to respond to a statutory questionnaire.

As far as we find those authorities to be of assistance, we will make
reference in the body of our findings.

Findings

460.

We begin by considering the Claimant's case as summarised by us at
Paragraph 28(a) of this decision. Having done so we will then identify which
issues within the Schedule of Issues our findings have then resolved and will
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then deal with the remainder of the issues within that schedule.

As we have found the Claimant was appointed as a Consultant within the
MAU on 29 April 2002 in order to carry out duties, together with her
colleague Dr Abbasi, which were not popular with the other physicians within
the PGI. She became pregnant towards the end of that year and it would be
clear to those colleagues, including Dr White, that she would be going off on
maternity leave. As Mrs Nicholls has told us it is probable that Dr Michalak
was the first Consultant Physician at this hospital to have become pregnant
and taken maternity leave. We find that discontent was created amongst her
colleagues by reason of the fact that, having just been appointed to this
position, she became pregnant with the consequence that they were going to
have to resume carrying out ward rounds on the MAU. It is our finding that
that then sowed the seeds as to what thereafter was to happen. We believe
that this discontent lay behind the investigation that, out of the blue, Mr
Woodhall began in November 2002 relating to the alleged high number of
cancelled clinics. We also believe that this discontent was causative of the
meeting of 28 January 2003 when the Claimant was told that her specialist
interest in nephrology was not to be pursued within the PGI, when her
behaviour was, for no apparent good reason, criticised and Val Baron
threatened her with disciplinary action in the future.

We also believe that that discontent led to the first “secret” meeting on 19
March 2003. The purpose of that meeting, as we have found, was clearly to
identify whether or not the Claimant's recent appointment could be reversed
and when the meeting was told that they had to “live with this decision” the
plan was created that although the Trust would ostensibly support Dr
Michalak that was always on the basis that she would, at some point, be
taken down a formal route. At that meeting there was overt reference to the
Claimant's ethnic origins. The conclusion of that meeting was clearly that
the Respondent would “pick up” these proposals once Dr Michalak returned
from maternity leave.

On her return to maternity leave she agreed with the Trust to work
compressed hours. That again would have the effect of imposing a greater
burden upon her colleagues. At the key players’ meeting of 5 December she
discovered the existence of “happy pay” and raised her entitiement to that
payment in front of her colleagues to be met by laughter. We have no doubt
that her colleagues believed that as a newly appointed Consultant she
should not be “making waves” but unfortunately it was not in the nature of Dr
Michalak to allow such matters to be ignored. This led to her making the
formal demand for payment from Ms Baron and then lodging a formal
grievance to Dr White.

We have to determine whether that grievance was a protected act within the
meaning of Section 4 of the Act. She was complaining that she was being
treated less favourably upon her return to work from maternity leave. She
was complaining of direct discrimination as a consequence. That is clearly a
complaint pursuant to Section 3A(1) of the Act being a complaint of
discrimination on the ground that she had exercised a statutory right to
maternity leave. We have already described at Paragraph 122 of this
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decision the impact that that grievance must have had upon Dr White and
upon Val Baron. We find that the combination of those factors that led to the
holding of first “secret” and the performing of this protected act led to the
plan that then followed which was ultimately to lead to her dismissal.

We would also find that the grievance amounted to a qualifying disclosure
within the meaning of s 43B (1) (b) and(f) of the Employment Rights Act. By
complaining that she was being discriminated against Dr Michalak was
contending that the Respondents were failing to comply with a legal
obligation that they had not to treat her less favourably than her male
colleagues, she was also disclosing information that tended to show that the
Trust had made payments to Consultants to which they were not entitled
and, as a consequence, may have been breaching their legal obligation to
ensure that such improper payments were not made or received.

Three complaints then surfaced in relation to Dr Michalak. The complaint
made by the three ward sisters, as their letter of complaint makes clear,
arose as a consequence of a conversation that they had had with Dr White.
We have already found that the complaint made by the College Lane
Surgery had been initiated by Dr White. On the basis of those two findings
we can only suspect that he had a hand in encouraging somebody to
complete a Clinical Incident Form simply because she arrived late for work
because of childcare problems.

On 17 August 2004 Dr Michalak poured further petrol on the flames of
dfiscontent by repeating her complaint of discrimination to the Hospital
Manager Neil Woodhall. Dr Abbasi, of course, had significantly benefited
from the “happy pay” and he joined in the complaints against Dr Michalak.
When he went off on study leave leaving Dr White, unknowingly, to cover his
ward round Dr White was quick to blame Dr Michalak. It is clear that by that
stage Dr White, Mr Woodhall and Ms Baron had begun the process of
collating information upon Dr Michalak to be used against her by reason of
the wording of Dr White's email ‘just to document another incident relating to
Eva’s job plan”. We can only conclude that as part of that arrangement Dr
Khan was encouraged to complain about Dr Michalak requiring him to do no
more than to do his job.

Our findings of fact have dealt extensively with the second “secret” meeting.
This meeting was not, as the Respondent depicts, a normal management
meeting. It was a sinister covert gathering of senior managers and clinicians
following up on the plan that had been first discussed on 19 March 2003 and
creating a clear strategy as to how the Trust were to get rid of Dr Michalak.

That agreed strategy clearly directly relates back to the Claimant having
become pregnant, having gone on maternity leave, having complained about
discrimination and, it is clear, that her ethnic origins had a part to play.

Those events of course go all the way back to October 2004. We need to be
satisfied that, what happened thereafter, was indeed attributable to that
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strategy, otherwise that act of discrimination, as in our finding it clearly was,
would of itself be out of time.

We have asked ourselves the question what would we expect to have
happened if, as the strategy dictated, there was going to be a concerted
attempt to seek out information or material which could, in due course, be
used as a means of getting rid of Dr Michalak.

The first thing of course that we would have expected to happen would be
that somebody would collect and collate information upon Dr Michalak. We
know that happened. Emma Lavery told us that it happened and that file
was, in due course, shown to Dr Mcinerny. The existence of that file was
then, subsequently, denied.

We would expect to see complaints coming from lots of different people. We
would expect to see complaints about minor issues, generalised complaints,
excessive language being used in order to “peef up” complaints and we
would expect a process whereby many of those complaints would not be
raised with the Claimant at the time.

We would also expect evidence to show that the matter was reviewed from
time to time.

In our finding that is precisely what happened. Dr Patel, a junior doctor,
makes unjustified complaints about Dr Michalak, a Senior Consultant. Dr
Mahawish makes similar complaints logged by Dr White in a file note entitled
“Dr Eva Michalak’. Generalised complaints are raised by the Royal College
of Physicians which allegedly related to Dr Michalak. A complaint is
received from Dr Playforth about entirely appropriate treatment having been
recommended by Dr Michalak in relation to an intravenous drug user. The
complaint made by the desk clerks, shown to be entirely false and
apparently orchestrated by their manager Ms Caine. A Clinical Incident
Form which Nurse Monkhouse was encouraged to complete by her manager
just because the Claimant left work at the end of her shift. That outrageous
offensive and unjustified attack made by Dr Almari and then the Deanery
visit when Junior Doctors were coaxed into making complaints about Dr
Michalak which, ultimately, upon investigation proved to be groundless.

The third “secret’ meeting then takes place. This demonstrates the
Respondents’ reviewing the strategy agreed at the second such meeting. Dr
Jenkins and Dr Barnes were then commissioned to try and gather up
evidence of other potential misconduct.

Dr Jenkins, who had been brought into this strategy by being invited to that
third meeting, then did his bit by pursuing investigations in relation to Dr
Michalak to try and identify other potential misconduct. We then have the
unjustified complaints made by Dr Wass and by Dr Davis.

We accept of course that this finding involves us arriving at the view that
discussions had taken place between the instigators of this strategy and
other managers and clinicians so as to encourage the making of these
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479, It seems to us probable that Dr Michalak was not the most popular of

raising the issue of ‘happy pay”. Her actions and correspondence at the
time suggest that she was the sort of person who would impose very high
standards upon herself and upon others and would not hold back upon
making what she would perceive to be legitimate criticism. We suspect she
is a fairly pedantic individual. Those are qualities that may well be valuable
qualities in a medical practitioner. They do not, however, always generate
Popularity amongst colleagues. It is within the experience of us all that when
encouraged by senior managers to do so people will readily create and
make complaints about unpopular colleagues. Junior members of staff do
so in order to curry favour amongst their senior clinicians or managers.

480.  This process we believe was demonstrated by the evidence of Dr Michalak
when ' i

481.  We are also eéncouraged to this belief by reason of the fact that when Dr

482.

483.  Looking, to begin with, at the liability of the First Respondent and applying

campaign of harassment, was suspended, had her suspension
unnecessarily prolonged and was then dismissed for a reason that related to
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the meaning of Section 4 of the Act. For the sake of completeness as our
findings of fact will have made clear we believe that the allegation which
amounted to the protected act was an allegation that was true and was
made in good faith.

That throws the burden of proof upon the Respondents to provide an
explanation that their treatment of the Claimant was in no sense whatsoever
on the grounds of her sex. We are entitled to expect the Respondents to
adduce cogent evidence to discharge that burden of proof.

The explanation provided by the Respondents for the three “secret”
meetings were that these were just normal management meetings to discuss
problems that they were having with a senior clinician. We reject that
explanation. There was nothing “normal” about these meetings. If they were
“normal” management meetings you would expect the employee concerned
to have been informed of the meetings, for the meetings to be looking for
ways of working with a difficult employee in order to improve their behaviour
or performance. Nothing of that sort occurred here.

The Respondents’ explanations for the various complaints that were made
were that the complaints were entirely spontaneous and arose out of Dr
Michalak’s improper or unreasonable behaviour. As this Tribunal, with the
assistance of Dr DeHavilland analysed the complaints one after the other
they all proved to be without justification.

The Respondents’ explanation for the Claimant's suspension lies in Dr
Barnes’ risk assessment and the risk that the Claimant presented to the
welfare of Junior Doctors. That does not explain why they had allowed her
to continue to work with the same Junior Doctors for three months after the
outcome of the Deanery investigations was known or why they continued the
suspension after Dr Mclnerny had shown that there was little or no evidence
to support the allegations in relation to Junior Doctors. The Respondents
allege that it was to prevent the Claimant from interfering with their
investigation. There is absolutely no evidence to show that the Claimant had
sought to interfere with that investigation. They suggest that the Claimant
was dismissed for various serious acts of gross misconduct. No such acts,
of course, were substantiated. Accordingly we conclude that having
established those facts from which we could find that there has been
unlawful sex discrimination the Respondents have failed to provide an
explanation to demonstrate that her sex played no part whatsoever and the
allegation of sex discrimination against the First Respondent must succeed.

For the avoidance of doubt we have directed ourselves in accordance with
the principles set out by Mr Justice Mummery in O’Neill v Governors of St
Thomas Moore School [1996] IRLR 372 and by adopting what we believe
to be a simple, pragmatic and commonsensical approach we conclude that
whereas there may have been a number of factors that ultimately lead to the
Claimants dismissal, including, for example, the failure by the disciplinary
panel to properly fulfil their obligation to the Claimant by making sure that the
management formulated coherent disciplinary charges and then by requiring
them to present concise and relevant evidence in order to substantiate those
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charges, the "effective and predominant cause” of the decision to create a
strategy to find a way of removing the Claimant from her post, her
suspension, the commencement of the disciplinary action and her dismissal
was the fact that she had become pregnant shortly after her appointment,
took maternity leave and then raised the complaint of Sex Discrimination.

We, of course, do not need to worry about the “comparison element” by
reason of the fact that those matters are inherently gender related.

We then turn to the allegation of Race Discrimination as against the First
Respondent. We need to determine whether or not the Claimant has proven
facts from which, on the balance of probabilities, we could conclude, that in
the absence of an adequate explanation, the First Respondent had
committed an act of unlawful discrimination.

The first fact, so proven, is the repeated reference made to the Claimant's
ethnic origins or the potential cultural issues that may arise. Comments
relating to her Polish origin began at the first “secret’ meeting on 19 March
2003, reference to cultural issues were repeated at the second “secret”
meeting on 14 October 2004 and repeated in a telephone conversation
between Mr Parkes and Ms Wadman of the NCAS as confirmed in her letter
of 29 September 2005 when Ms Wadman reported Mr Parkes as having told
her that:-

“Questions have also been raised by the juniors about the
competency of the doctor who you understand trained abroad and
you felt there could potentially also be cultural factors related to the
doctor’s behaviour.”

The Respondents’ explanation for those repeated comments is set out in
Paragraph 107 of this decision but for the reasons set out at Paragraph 109
that is an explanation which we reject.

The second very significant issue relates to the fact established by the
Claimant that, despite the fact that approximately 50% of the Consultant
body of this Trust comes from ethnic minority backgrounds, as demonstrated
repeatedly within our findings of fact, decisions taken about Dr Michalak’s
future either at the three “secret’ meetings, the PAP, the CEA Appeal Panel
and the Disciplinary Panel consisted either entirely or predominantly of white
British people. That evidence suggests that the First Respondent has failed
entirely to have regard to the need to ensure diversity amongst such groups
a failure that could lead the Tribunal to conclude that there are discriminatory
attitudes amongst senior managers within the Trust. The Respondents have
advanced no explanation for this.

The Claimant can then rely upon the litany of unreasonable conduct that we
have identified within our findings of fact. Those findings include the holding
of these entirely improper “secret’ meetings. The co-ordinated strategy to
gather and collate information which can be used ultimately to effect her
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dismissal. The failure to follow proper procedures when effecting and
continuing her suspension. The extraordinary efforts put into securing her
dismissal. The efforts made to avoid any external scrutiny of the Trust's
activities including the failure to provide NCAS with accurate information, the
failure to appoint an external investigator to deal with the Claimant's
grievance against, in the first instance, Dr Dawson and then those
mentioned in the Claimant’s letter of grievance of 1 June 2007. The efforts
made by the Trust to ensure that Dr Michalak no longer had the benefit of
non-executive director advocating her cause, as Mr Grasby has done, by
telling Mrs Fatchett that she need have no contact with the Claimant and
thereafter insulating her from that contact. That conduct is not the subject of
any satisfactory explanation on the part of the Respondents and to adopt the
Judgment of Mr Justice Elias in Bahl unreasonable treatment without
explanation can lead us to infer discrimination. By so doing the burden of
proof passes to the Respondents who have failed to provide a satisfactory
non-discriminatory explanation for their behaviour.

We therefore find the complaint of direct race discrimination to be proved in
that the Respondents have failed to show that their behaviour was in no way
whatsoever tainted by Race Discrimination. If we had been hearing this case
after the advent of the Equalities Act this may well have been a dual
discrimination case. As a matter of fact we have no doubt that the Claimants
Ethnic origins had a part to play in the decisions that were made about her.
That does amount to subjecting her to a detriment by reason of her race or
national origins. If, however we were to have to determine what was the “real
and predominant” cause of the Claimants suspension and dismissal we
would conclude that the cause lay within the Claimants pregnancy, going on
maternity leave and then performing a protected act, all amounting to acts of
sex discrimination.

Similarly, although we have found the “Happy Pay” complaint to have
amounted to a protected disclosure we would not find that the principal
reason for the Dr Michalak’s dismissal was because she had made that
disclosure, it was, however a contributory factor. By reason of the fact that it
was an issue that was taken into account in determining upon this strategy to
oust Dr Michalak we would conclude that she was subjected to a detriment
by reason of having made a protected disclosure.

We then look at the position in relation to the individual Respondents.
Although the First Respondent does not seek to rely upon the statutory
defence Dr DeHavilland was keen that we should consider the position in
relation to each of the individual Respondents.

We begin by considering the position of Dr White. He of course has an
established record of having improperly bullied a junior colleague. He
caused the meeting of 19 March 2003 to be convened, agreed upon the
strategy that was the outcome of that meeting and made reference to the
Claimant’'s Polish origin. On the basis of our earlier findings he thereafter
co-ordinated complaints being made against the Claimant and then was a
leading participant in the second “secret” meeting. At that meeting he falsely
alleged that he did not know why the Leeds sessions had come to an end.
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He once again made reference to cultural issues.

We have little doubt that thereafter he took a leading part in co-ordinating
complaints against the Claimant. Insofar as we have already found such
conduct to amount both to sex and race discrimination as against the Trust
Dr White was personally responsible for many of those earlier actions that
led to the Claimant's dismissal and accordingly we conclude that, in the
absence of any satisfactory explanation from him, that he was guilty of both
sex and race discrimination.

We then turn to the position of Dr Dawson. He of course joined the Trust as
Medical Director when this campaign, as against the Claimant, was already
in place. We have little doubt that senior colleagues and managers made
him well aware of what the Trust was seeking to achieve. He clearly
adopted the cause with enthusiasm. He effected the Claimant's suspension
without obtaining specific PAP approval. He failed properly to review that
Suspension but continued to enforce it. He ensured that the suspension was

draconian extent.

He ignored Mr Grasby's proper répresentations. He expanded the
investigation entirely improperly when he was told that the complaints
relating to Junior Doctors were likely to be unsustainable.

He manipulated the CEA Award process. He manipulated the CEA Appeal
process. He deliberately misled NCAS. He caused deliberate lies to be told
to Dr Michalak by Mandy Williamson. We have no doubt that he
manipulated the failure by Mrs Fatchett to fulfil her duties. All that is
unreasonable behaviour. That is unreasonable behaviour for which no
reason, or acceptable reason, has been advanced. When a senior clinician

unlawful discrimination. No acceptable explanation for that conduct has
been given by Dr Dawson.

been put in place. It is, in our view, probable therefore that Dr Dawson was
influenced by issues relating to the Claimant’s gender and by issues relating
to the Claimant's ethnic origins.  He certainly has not provided an
explanation to show that such matters had no part whatsoever to play in the
reason for his actions. We would, accordingly, find that Dr Dawson was
guilty of unlawful sex and race discrimination.

We then turn to the position of Dianne Nicholls. She is the Human
Resources Director within this Trust, a position of enormous responsibility
and influence. She was invited to the second “secret’ meeting, she was not
able to attend but sent her deputy in her place. She suggested to us that her
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deputy did not report back the outcome of that meeting. We find that to be
implausible. If the meeting was regarded as being so important as to require
the attendance of the Director of Human Resources and such as to justify
the Director sending her deputy we have no doubt that her deputy would
have reported back to her and we have no doubt that the minutes of that
meeting would have been copied to Mrs Nicholls. We conclude, therefore,
that Mrs Nicholls knew full well what strategy had been agreed and knew
why that strategy was being followed. We have no doubt that thereafter she
took a leading part, on behalf of the Human Resources Department, in
overseeing what was to subsequently occur.

Mrs Nicholls lied in her statement to the High Court. Somebody who
behaves in that way may be capable of unlawful discrimination.

Mrs Nicholls lied to Dr Michalak about the fact that her CEA application was
proceeding normally when she knew that it had been withdrawn from the
process.

Mrs Nicholls had us believe that her position was of such seniority that she
really had little or nothing to do with the disciplinary action that was taken
against Dr Michalak. We think that improbable. We have no doubt that by
the time that Dr Michalak had been suspended this action against her had
achieved a very high profile within this Trust. It was, when all is said and
done, being orchestrated by the Medical Director. Mrs Nicholls was a board
member and would have been answerable to the board in relation to this
process including the ongoing suspension. She should have been required
to justify that ongoing suspension to the board. She must have known what
was going on, we have no doubt that she knew that the continued exclusion
was entirely unjustifiable but she allowed the process to continue.

We do not believe that the insulation of Mrs Fatchett would have happened
without the knowledge of Mrs Nicholls. Mrs Nicholls accepted that she had
spoken to Mrs Fatchett and told her that she did not need to deal with those
issues that Mr Grasby had raised. We have no doubt that she went on to tell
her that she did not need to talk to Dr Michalak and she put in place
arrangements so that communications from Dr Michalak to Mrs Fatchett
were intercepted.

Mrs Nicholls encouraged Dr Michalak to believe that her grievances would
be dealt with at the disciplinary hearing. She knew full well what the
statutory grievance procedure required and deliberately misled Dr Michalak
as to how those grievances were going to be dealt with whilst at the same
time taking no steps to ensure that those who were dealing with the
disciplinary hearing knew what to expect. That had the effect, and we
believe intention, of making those proceedings all the more difficult for Dr
Michalak.

In cross-examination Mrs Nicholls accepted that a significant number of
replies that she had made to questions posed within a statutory
questionnaire were not true.
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Mrs Nicholls has provided no explanation for that conduct in part simply
denying that these things had occurred.

could concude that Mrs Nicholls had committed acts of uniawful
discrimination. No satisfactory explanation has been advanced by Mrs
Nicholls for that conduct. We conclude that Mrs Nicholls has also been
guilty of sex and race discrimination.

We then turn to the four members of the disciplinary panel, Mrs Susie Brain-
England, Mrs Julia Squire (the Chief Executive), Mr Toby Lewis and Dr Nick
Naftalin.

On the other hand there is no evidence to show that they took any part in the
strategy that led to that disciplinary hearing. In some measure they were, we
think, victims of the Trust's strategy of putting forward unspecific allegations

Dr Nagar was, we believe, a ready and willing accomplice of Dr Dawson in
subverting the CEA Appeal process and continuing where Dr Dawson had
left off in pursuing this unjustified, unwieldy and burdensome disciplinary
action against the Claimant. He certainly stands to be criticised for so doing.
We conclude that he behaved in this way because he was under the malign
influence of Dr Dawson and failed in his obligation to assert the professional
independence required of someone in his position. Those are not, we
conclude, facts from which we could conclude that he was guilty of
discrimination.

Dr Barnes, Dr Lane and Dr Jenkins had their part to play in the ultimate
demise of the Claimant. To one extent or another they were sucked into the
strategy that was being advanced. There IS not however, in our view,
evidence from which we could conclude that they were guilty of unlawful
discrimination.

Dr Mcinerny was the Person who investigated the Claimant. Once again we
view her as being a willing accomplice to Dr Dawson's improper conduct.
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She should reflect on the propriety of having agreed to extend the
investigation against the Claimant when the bullying allegation relating to
Junior Doctors had all but collapsed because of the contents of the secret
file that had been kept by Miss Lavery. Dr DeHavilland would suggest that
her motivation was that of financial reward. That clearly must have had a
part to play. For all that we would criticise Dr MclInerny for breaching what
she knew to be the principles of good practice there is not, we believe, any
evidence upon which we could rely to conclude that she was guilty of
unlawful discrimination.

519. We then turn to the position of Dr Neligan and Professor Burr. Their position
is of course different to the other individual Respondents because they were
not employed by the Trust. As a consequence they are not liable to the
Claimant for any discriminatory behaviour that they may have committed on
their own behalf nor are the Trust vicariously liable for that conduct. Their
only liability arises under Section 42 of the Act if the Claimant can
demonstrate that one or both of them knowingly aided the Trust to perform
an unlawful act of discrimination.

520. We may well find that Professor Burr agreed to ask Dr Neligan to investigate
the complaint relating to the bullying of junior doctors as a favour to Mr
Parkes knowing that the Trust were looking for information to use against the
Claimant because of the perceived difficulties that the Trust was having with
her. This is corroborated, in our view, by the fact that Professor Burr
forwarded to Mr Parkes a copy of Dr Neligan's report before it had ever been
discussed with Dr Michalak. We have no doubt that Dr Neligan accepted
Professor Burr's request to revisit these junior doctors and to coax them into
making complaints against Dr Michalak in the spirit of seeking to assist the
Trust in their endeavours to get rid of Dr Michalak. We have little doubt that
Dr Neligan would not have treated Dr Michalak in the way that he did on
31 August if she had been a male doctor. As he accepted to us on the two
earlier occasions that he had spoken to male doctors about such issues he
had offered them the easy way out of not having to accept the validity of the
complaints made against them but being willing to acknowledge that the fact
that complaints had been made demonstrated the possibility of a problem
and adjusting their conduct accordingly. We may conclude that that was
discriminatory conduct on the part of Dr Neligan but because he did not
employ the Claimant and was not in the employment of the First
Respondent’s the Claimant has no cause of action against him within this
Tribunal for those actions.

521. Her only claim against Professor Burr and Dr Neligan relies upon her
showing that they knowingly aided the First Respondent to commit an act of
unlawful discrimination. It may well be that their actions contributed to the
process that ultimately led to her dismissal but, as noted by Mr Justice
Burton in Sinclair Roche:-

“The element of knowledge is on any basis additional to the element
of aid. Whereas discrimination can be, and very often Is,
unconscious, aiding cannot be.”
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There is no evidence to demonstrate that Professor Burr and Dr Neligan
knew that the First Respondent was embarking on a course of conduct
which was not just unreasonable byt was also discriminatory. Accordingly
the claims against them must fail.

For the sake of completeness we then deal with the remaining issues within
the Schedule of Issues. In relation to Item 1(a) we have not been able to
identify any complaint of discrimination made by the Claimant in September
2002. Even if such a complaint had been made it is clear to us that the
strategy to remove the Claimant began at her pregnancy and any such

We have already found the happy pay complaint to have been a protected
act.

We are not able to deal with Item 1(c) because of the general nature of that
issue. At any event in the light of our substantive findings previously given
there is no purpose to be served in pursuing that matter.

We have already concluded that by reason of her happy pay grievance she
was ultimately Suspended and dismissed. As part of that process Dr
Dawson subverted the process in relation to her CEA application and
subsequent appeal. He did so, in our finding, because he believed that
ultimately the Claimant was going to be dismissed, would bring Employment
Tribunal Proceedings and to have given her a Clinical Excellence Award
would have embarrassed the Trust's position in relation to such Tribunal
proceedings. To that extent, therefore, depriving her of that award was part
and parcel of the overall act of discrimination.

unit. We do not believe that there is any evidence from which we could
conclude that this related to her race.

The campaign of harassment we have in reality already dealt with.

In relation to denying or blocking her specialist interest in nephrology we
would not conclude that this occurred by reason of the Claimant's race or
ethnic origin if at all. Dr White, against whom we have already made
significant findings, actually appointed her to the position knowing that she
had this specialist interest and, as she conceded, actively encouraged that to
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begin with. We believe practical difficulties then got in the way of enabling
her to expand that specialist interest within Pontefract.

We then turn to the indirect discrimination claim dealt with at Paragraphs 6,
7. 8 and 9 of the schedule. There clearly was a criterion which required that
a doctor should have been the subject of an appraisal before being
considered for a CEA Award. We suppose it is likely that such a pcp could
place women at a particular disadvantage by reason of the fact that they
would be more likely to be absent from work for extended periods whilst on
maternity leave. We do not however conclude that the Claimant was placed
at that disadvantage. Dr Dawson allowed her application for a CEA to go
forward on the grounds that she was eligible to apply for that award. The
awarding panel did not refuse the application because of lack of eligibility
relating to her appraisal record. It is true that her appeal was refused for
reasons relating to that appraisal but not because she had not had one, it is
Dr Michalak's case that she had been appraised, but because she could not,
there and then, prove that she had. We do not therefore find that the
Claimant has been indirectly discriminated against in this way. Accordingly
we do not need to determine whether the Respondents have shown that that
pcp was a proportionate means of achieving a legitimate aim.

In relation to paragraphs 10-13 of the schedule we do not believe that the
Respondents had a provision, criterion or practice of not having an ethnically
diverse panel to determine the CEA Awards. We are not, in fact, aware,
evidentially, as to whether that panel was or was not ethnically diverse but if
it was not we have no reason to believe that that was an actual practice of
this Trust. We are not quite sure what is meant by the Respondents
applying a pcp in the points allocation system which applied to CEA
candidates. What however we would conclude is that whatever pcps existed
Dr Michalak was not put at a disadvantage by reason of her ethnicity or
national origins as a consequence in relation to her CEA application. She
was put at a disadvantage because of the way that her application and
subsequent appeal was manipulated.

in relation to Paragraph 14 of the schedule we have no doubt that the
preparation and serving of her witness statement in her first Tribunal claim
and the issuing of that claim would amount to a protected act within Section
4 of the Sex Discrimination Act. We are not sure which Clinical Incident
Forms relating to patient safety referred to in Paragraph 14(c) the Claimant
is referring to.

We do not believe that the Claimant was dismissed or subjected to detriment
by reason of having performed those acts. The issuing and pursuit of that
first Tribunal claim was, in reality, nothing more than a preliminary skirmish
in the battle that was ultimately to come and for which the First Respondent
was preparing. We have no reason to believe that her position was made
any worse because she brought that claim. The Claimant suggests that it is
not a pure coincidence that she was dismissed a few days before that first
Hearing was due to come before this Tribunal. We do not however believe
that there is a connection between those two events. We believe that the
disciplinary panel was simply determined to put an end to these
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Proceedings, 14 July had long been arranged as the final hearing date and,
whether or not they knew that the Claimant was in hospital, they were simply
determined to come to their decision that day.

failure by an employer to comply with the now defunct statutory procedures.
In short he concludes that the first issue to be determined is whether the
statutory procedure applies which in this case it did. The second question to
be asked is whether the procedure was completed and if the procedure has
been completed the failure to comply with any of the general requirements is
not an issue that thereafter arises.

completed. For those reasons we are not able to find that this was an
automatically unfair dismissal contrary to Section 98A of the Employment
Rights Act.

We then turn to Paragraphs 16-20 which relate to the straightforward unfair
dismissal claim relying upon the provisions of Section 98 of the Employment
Rights Act.

The Claimant was dismissed for a potentially fair reason namely a reason
which related to her conduct. We do not find that the Respondents behaved
reasonably in using that as a reason for dismissing the Claimant. We
believe that they behaved unfairly in failing to provide her, at any time, with

amount of documentation deliberately designed, we conclude, to confuse
both the Claimant and the panel. This conduct being made all the more
unfair by reason of the Claimant's j|i heaith and Comparatively limited
resources that she had in comparison to the resources that the management
of the Trust put into her prosecution.

The process was unfair by reason of the fact that both the management and
the disciplinary panel failed to focus on those key questions of where, when,
who and why events occurred.

The Trust behaved unreasonably in failing to postpone the last Hearing
when senior Trust management knew that she was unable to attend,
whether or not the panel themselves knew that to be the case.
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Turning from procedural issues to the Burchell issues even if we were to
conclude that the panel held a genuine belief that the Claimant was guilty of
misconduct that belief could not have been reasonably held by reason of the
fact that they were simply unable to justify that belief when asked to do so.
As we have already described each of the members of the panel who gave
evidence were incapable of explaining the rationale behind their decision.

We would also conclude that whatever had been established against the
Claimant dismissal was wholly outside the band of reasonable responses.
The Claimant was a Senior Consultant. To end her career on findings of
gross misconduct required, in our view, both clear and compelling evidence
and also evidence that an offence had been committed that was so serious
as to warrant the termination of her career. In reality the only matters that
were raised of any substance against the Claimant were those issues
relating to Mrs Sibary. Taking into account Mrs Sibary's timid personality
there was undoubtedly an occasion when Dr Michalak upset her by
remonstrating with her with a raised voice. There was a second occasion
when Dr Michalak did not allow Mrs Sibary to tender an explanation as to
why a meeting had been placed in Dr Michalak’s electronic diary.

No doubt such behaviour is regrettable. If this had been brought to Dr
Michalak's attention at the time, particularly when she had chance to calm
down, we have no doubt that she would have apologised and that Mrs
Sibary would have accepted that apology.

Common sense tells us that in any working environment where stress and
pressure abound, such as within a busy hospital, those who bear the brunt of
that stress, the medical practitioners, will often take that out on those around
them. If every doctor and consultant who ever spoke harshly to a nurse or
secretary were dismissed for gross misconduct we suspect that we would
rapidly become short of doctors. To end somebody's professional career for
such conduct was far outside the band of reasonable responses.

The only other specific issue perhaps worthy of comment relates to the x-ray
register. The Respondents made much of this allegation suggesting that it
impacted upon the professional integrity of Dr Michalak. If they believed that
to be the case we wonder why they did not feel the same about Dr Abassi
forging Dr Bangad's name on the register. The fact that no action was taken
against him demonstrates that any disciplinary action against Dr Michalak for
similar conduct lay outside that band of reasonable responses.

Whilst perhaps not strictly pertinent to the way in which we should approach
this complaint of unfair dismissal we are bound to note that if we compare
the very worst of the behaviour alleged against the Claimant with the
dishonest, disreputable and fraudulent conduct that we have found against
some of the Trust's most senior clinicians and managers any such
allegations against Dr Michalak simply fade into insignificance.

We would therefore conclude that this dismissal was an unfair dismissal.

We would not find that Dr Michalak was guilty of contributory fault. Such a
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finding relies upon us determining what actually occurred as opposed to
what this disciplinary panel believed had occurred. We have already
commented upon the only allegation which had any substance to it namely
the issues relating to Mrs Sibary. Any sensible employer would have
resolved those issues by having a quiet word with Dr Michalak who, we have
no doubt, would have immediately apologised to Mrs Sibary once she
realised that she had caused her distress. That would have been the end of
the matter. Such conduct in no way contributed towards this dismissal it was
simply used as an excuse to dismiss her.

Dr Michalak was criticised for failing to co-operate with the investigation. We
have already made findings relating to her unwillingness to participate in
interview without knowing precisely what it was that she was supposed to
have done. That was an entirely legitimate approach for her to adopt. She
then ultimately participated extensively in the investigation by sitting through
some thirty hours of interview with Dr Mcinerny. She participated fully, as
best she could, in the disciplinary hearing.

Paragraph 20 of the issues relates to the Polkey issue. If proper and fair
procedures had been followed the Claimant would not have been the subject
of disciplinary action let alone dismissal.

Paragraphs 21-23 relate to her disability claim which we are not determining.

Paragraph 24 relates to the issue of whether any of the allegations of
discrimination are out of time. We conclude, without difficulty, that there was
a continuing act of discrimination which started with the first “secret”
meeting, continued through to the second “secret” meeting when the
strategy to remove her was determined and which then was pursued up until
her final dismissal. That is a classic act extending over a period and this
complaint was brought within three months of the date of her dismissal,
being the last of those acts, and was, accordingly, within time.

Even if we were wrong about that we would conclude that it would be just
and equitable to extend time such as it was necessary to do so. At all times
the Claimant made clear what her complaints were and pursued internal
grievance procedures. Any such delay as there may have been, although
we find none, would be of no prejudice to the Respondents.

Paragraph 25 of the issues relates to whether the Respondents failed to
comply with the statutory grievance procedure. It is clear that they did. On 1
June 2007 Dr Michalak wrote to Mrs Squire and in that letter she specifically
set out a grievance which she even described as Step 1 of the procedure.
Pursuant to Part 2 of Schedule 2 of the Employment Act 2002 the
Respondents were firstly under an obligation to invite Dr Michalak to attend a
meeting to discuss the grievance. Although there was a disciplinary hearing
at which Dr Michalak believed her grievance was going to be discussed it
was not so discussed. Pursuant to Paragraph 7(4) the Trust were under an
obligation to inform Dr Michalak of their decision as to that grievance. They
failed so to do. In reality they failed to deal with the grievance at all.
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That may of course be viewed as a very technical issue although it will no
doubt attract an uplift to such award as we may make for discrimination. |t
should however be borne in mind that the Claimant was making incredibly
grave and serious allegations within that grievance. Our findings show that
those allegations were justified. If the Trust had followed procedures, both
their own and the statutory procedures, they should have appointed an
external investigator who may then have revealed precisely what was going
on. By that time Dr DeHavilland had the evidence to produce. If that had
happened events could have turned out very differently.

We made no findings in relation to Paragraph 26 of the schedule that issue
relating to remedy which will be determined in due course.

Case Management Directions in relation to the Remedy Hearing will follow
shortly.
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Appendix 1

CAST LIST
Name Role
Abbasi, Dr 5 Consultant Physician MAU at PGI
Almarn, Dr Locum Corsultant Radiclogist
Anderson, D A ROCP visitor 2002
Amoid DT Hospital visitor complained to Dr Judkins re Claimant's
behaviour in the Hospital car park
Barnes, Dr S Clinical Director Medicine
Barron, Mrs ¥ General Manager Medicine PG
Beaumont, Ms C Ward Sister MAU PGI
Burkin, DrE Consultant Cardiclogist RCP Deputy Regional Advisor

Brain England, Mrz §

Non-executive Director Chair Disciplinary Panel

Burr, Professor W

Postgraduate Dean of Yorbshire Deanery

Cadigan, Dr P RCP Director of Postgraduate Training
Copeland. Dr L LConsualtant Physician

Dawsor, Dr D Trust Medical Director

De Havilland Dr} Claimant’s husband

Fatchett, Mz A

Nor-executive Director of the Trust Char CEA Appeal
Panel

Faull, Dr M Non-executive Director of the Trust Chair Disciplinary
Panel

Fortune, Dr & RCGP representative Deanery/RCP visit

Garside, Mr 5 Currently Trust General Manager for medicine. 2003 to
April 2005, Assistant General Manager for the Medical
Directozate and was based at PGl

Grasby, Mr R Non executive director of the Trust. Designated board
member in the Claimant's case.

Golightly, Mrs D Assistant Director of HR

Fairfield, Dr M Consultant Anaesthetist , Leeds Teaching Hospitals NHS

Trust. Msc Supervisor of Computer Science. University
of Leeds. Developed systems for CV q assessment

Forster, Mr M
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French, Mr R Previous CE of the Trust
Hart, Janie Comnplaints co-crdinator
Harvey, Dr A Consultant Rheumatoligist RCP College Tutor
Hussain, Dr R Consultant Geriatrician
Jenkins, DRR Consultant Physician Acute Medicine Lead
Johnson, D O RCP Tutor PGL
Judkins, Dr Consultant Anaesthetist
Kaladindi, Dr Corsultant Radicligist
Khan, Dr Junior Doctor
Lavery, Ms E Corporate HR Manager
Lane, Dr R Consultant in Palliative Care MedicalDirector
Lewis, Mr T Chief Operating Officer at the Respondent Trust. From 1

ApzillOOStoi‘rlMarchm,wassecmdedemwsﬁy
College Hospital NHS Foundation Trust, but remained
employed by the Respondent Trust.

Mascie-Taylor Dr H Medical Director, Leeds Teaching Hospitals NHS Trust

Makawish, Dr

McErlain-Burms, Ms T Trust's Chief Nurse; Investigator into the grievance
against Dr Dawson

WcDonald Hull Consultant Dermatologist ~ One of Claimant’s
comnparators

McInemny, DrD Independent investigator, previous associate

postgraduate dean Northern Demty.l

Michalak, Dr E Claimant

Monkhouse, Ms Sister MAU

Monzoe, Dr A Junior Doctor RCP Assistant Tutor

Murphy, Dz Trust Qccupational Health Physician

Naftatin, Dr N Retired consultant O&G and Medical Director.
Independent Disciplinary Panel Member.

Nagar, DrM Consultant Anaesthetist and Associate Medical Director.
Interim Medical Director 10/07 - 04/08

Nahk, Mz 5 Trust Director of Information Services

Neligan, Dr P Associate Postgraduate Dean

Newstead, Dr Comsultant nephrologist, Leeds Teaching Hospitals

Nichols, Mrs D Trust HR Director
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Parkes, Mr] CEA resigned October 2006

Plavforth, Mr Consultant in A%E

Pasko, Mr M Trust Service Delivery Manager

Ross, Ms U BMA industrial relations officer

Gands, Dr K RCP rep on Deanery/RCP assessments

Semple, Dr C RCP rep on Deanery/RCP assessments

Sherratt, Mrs L Deputy Director of HR

Sibary, Mrs R Claimant’s secretary

Senvyth, Mrs C nee Deputy Director of HR

Shepherd

Squire, Mrs Current Trust Chief Executive

Tucker, Dr | Consultant Physician and RCP Regional Advisor

Tyler, Mxs 5 Deputy Director of HR

Wardman, Mz K NCAS Case Manager

Wass, Dr A Consultant in A&E

White, Dr C Consultant

Williamsen, Mrs M Trust Medical Staffing Manager

Wong, Dr Corsultant Physician

Woodhall, Mr N Hospital Manager
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1. Did the Claimant perform protected acts by
a). By complaining of discrimination in September 2002
b) In 2004 by complaining that she was being deprived of “happy pay” by reason of the fact that
she had been on maternity leave
c) By variously complaining about unfair treatment, Unequal treatment, discrimination,

victimisation and harassment between 2005 and 2008

2. Was she subjected to a detriment by reason of those protected acts by

a) depriving her of a CEA award
b) suspending her from work
c) dismissing her

3. Was she treated less favourably by reason of her ethnic origins in failing to  give her a CEA award.
One of the facts upon which she will rely to demonstrate that she may have been the subject of unlawful
discrimination was the failure of the Respondents to ensure that the awarding panel was ethnically diverse.
4. Did the Respondents treat her less favourably by reason of her race, ethnic origins or nationality by

(a) an unfair allocation of work

(b) subjecting her to a campaign of harassment

{ ¢ ) denying or blocking her specialist interest in Nephrology

(d) suspending her

(e) prolonging that suspension unnecessarily

(f) by dismissing her

5. Did the Respondents treat the Claimant less favourably for a reason that related to her gender,
including getting pregnant and that she had taken maternity leave, in the ways described at para 4

6. Did the Respondents apply a provision criteria or practise in requiring that a doctor should have been

the subject of an appraisal before being considered for a CEA award

7. If they did, did that p.c.p. place women at a particular disadvantage by reason of the fact that they
would be more likely to have been deprived of the opportunity of being appraised by reason of the fact that
they had been on maternity leave.

8. If it did was the Claimant placed at that disadvantage
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9. If she was can the Respondents show that the p-C.p. was a proportionate means of achieving a
legitimate aim.

10. Did the Respondents apply a p.c.p by not having an ethnically diverse panel to determine the CEA
awards.

I'. Did the Respondents apply a p.c.p. in the points allocation system applied to CEA candidates in
18/09/06

I'l. If they did, did those p-c.p.’s place persons of the Claimants ethnicity or national origins at a
disadvantage in applications for such awards.

12. If they did, was the Claimant placed at that disadvantage

I3. If she was can the Respondents show that those p.c.p.’s were a proportionate means of achieving a
legitimate aim.

14.Did the Claimant perform a protected act by
a) preparing and serving a witness statement in case number 1808465/07
b) issuing that clajm.
(¢) Submitting clinical incident forms relating to patient safety

I5. Was the Claimant dismissed or otherwise subjected to detriment by reason of having performed any of
the protected acts referred to in this schedule

16. Did the Respondents comply with the statutory dismissal procedure, in particular did they breach para
I3 by dismissing her at a meeting which was not at a reasonable time by reason of the fact that the
Claimant was hospitalised.

I7. Did the Respondents dismiss the Claimant for a potentially fair reason

18. Did the Respondents behave reasonably in using that as a reason for dismissing the Claimant ; if it be
found that the dismissal was unfair —

19. Did the Claimant contribute to her dismissal by any culpable conduct.

20. If the dismissal was unfair by reason of the Respondents failing to follow fair procedures what were
the chances that if fair procedures had been followed the outcome would have been the same.

21. Was the Claimant at the relevant time a disabled person within the meaning of the Act.
22. If she was did the Respondents fail to make reasonable adjustments in relation to that disability in
particular by failing to take her mental health condition into account in the course of the disciplinary

proceedings or any other actions that were taken against her.

23. In relation to any of the acts of discrimination did any of the individual Respondents aid and abet the
I'st Respondents to commit unlawful acts of discrimination.

24. Are any of the allegations of discrimination out of time, if they are
(a) Are they part of a continuing act the last of which was an act that is within time. If not
(b) Would it be just and equitable to extend time.

25. In relation to any complaints found to be made out did the Respondents fail to comply with the

Statutory Grievance procedure.
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6. Has the Claimant suffered any personal injury or illness by reason of any acts of unlawful

discrimination committed by any of the Respondents.
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EMPLOYMENT TRIBUNALS

Claimant;

First Respondent:

Second Respondent:

Eighth Respondent:

Twelfth Respondent:

Heard at;

Before:

Members:

Representation

Claimant:
Respondents:

Dr E Michalak

The Mid Yorkshire Hospitals NHS Trust
Dr David Dawson

Dr Colin White

Mrs Diane Nicholls

Leeds On: 14, 15, 16, 17 and 18 November
2011
Reserved: 5,6 and 7 December 2011

Employment Judge Burton

Mrs A Steele
Mr G H Hopwood

Ms J McNeill, QC
Mr T Linden, QC

RESERVED JUDGMENT ON

REMEDY

1. The First Respondent shall pay to the Claimant, as compensation for unfair
dismissal, the sum of £7,180.

2. The First Respondent (The Mid Yorkshire NHS Trust), the Sixth Respondent
(Dr David Dawson), the Eight Respondent (Dr Colin White) and the Twelfth
Respondent (Mrs Diane Nicholls) shall be jointly and severally liable to pay
compensation to the Claimant for unlawful sex and race discrimination in the
total sum of £4,452 206.60.

3. The First Respondent shall make a payment of £10,000 to the Claimant by
way of a Preparation Time Order.

4 Credit be given to the First Respondents in relation to interim payments
made by them to date totaling £300,000
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REASONS

1. On 14 June 2010 this Tribunal sent a decision to the parties (“the first
decision”) whereby we concluded that the Claimant had been unfairly
dismissed and had been the subject of unlawful sex and race discrimination.
We also concluded that she had been subjected to a detriment by reason of
having made a qualifying protected disclosure. The latter finding, however,
adds nothing at all to the compensation that we are to award the Claimant in
relation to the complaints of unfair dismissal and unlawful discrimination.
The matter was initially listed for Remedy Hearing on the week commencing
22 November 2010. The Claimant, who had hitherto been represented by
her husband, then retained her current solicitors to represent her in relation
to the Remedy Hearing and at a Case Management Discussion that took
place on 19 October 2010 both representatives confirmed that they were not
ready for that Remedy Hearing and accordingly that Hearing was postponed
until 28 March 2011. Shortly before that projected Hearing the Respondents
made an application for the matter to be further postponed. This was,
principally, because the Respondents wished to instruct their own medical
expert to examine the Claimant and to report. That application was dealt
with at a further Case Management Discussion that took place on 2 March
2011 the Remedy Hearing being further postponed ultimately to be relisted
for the week commencing 14 November 2011.

2. At this Hearing the Claimant was represented by Ms Jane McNeill, QC, the
Respondents by Mr Tom Linden, QC. In advance of that Remedy Hearing
the Claimant had served a schedule of loss totaling in excess of £9,000,000.
The Respondents had not served a detailed counter-schedule principally, we
understand, because there were evidential issues that needed to be
resolved before they could, themselves, formulate their views as to the value
of the Claimant’s claim.

3. The first day of the Hearing was, by agreement, spent by the Tribunal
reading various statements, reports and documents, we heard evidence over
2 Y. days from Professor Stephen Hirsch, a Consultant Psychiatrist called on
behalf of the Claimant, Dr Geoff Davies, a Specialist in Occupational
Medicine, Dr Julian DeHavilland effectively gave evidence on behalf of Dr
Michalak, from Mr Tomasz Gniadkiewicz (the brother-in-law of Dr Michalak),
Ms Julia Squire, the Chief Executive of the Respondent Trust and Professor
Tim Hendra, the current Medical Director. We were asked to consider
advice given by Mr Anthony Carus, an Actuary, in his report of 17 February
2011. We then took submissions from both Counsel over the last 1 'z days
of Hearing. The Tribunal then convened for a Chambers Meeting on the 5.
7" December 2011.

4 In the course of this decision we will go through each of the heads of claim in
turn setting out our relevant findings of fact, the law to which we have been
referred, the parties’ respective positions and our findings. There are
however certain background events to which we should, initially, make
reference.
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aimant’s Current Mgdical Condition

5.

9.
232 Rese

In our first decision we made reference to the Claimant’s then state of mental
health although we made no formal findings as those were not issues before
us at that stage. There was, however, at that stage before the Tribunal a
report of Professor Stephen Hirsch dated 28 August 2009 based upon an
examination of the Claimant that took place on 23 June 2009. At that point
Professor Hirsch was instructed jointly by the parties to these proceedings.
After noting her social and general medical history he recorded the salient
parts of the examination which he carried out on the Claimant. He
interviewed and obtained further information from Dr DeHavilland. At
Paragraph 126 of his report he concluded that if the events of which the
Claimant complained (which had yet to be adjudicated upon by the Tribunal)
were found to be true then those events caused the psychiatric condition
from which she was suffering. He reported that the Claimant suffered from:-

‘Insomnia, nightmares in which she relives the events with the Trust,
repeated intrusive thoughts, persistent anxiety and psychosomatic
symptoms with episodes of tightness and chest pain which have
caused her to go to hospital on three occasions. She suffers from
anhedonia, poor concentration, lack of interest, lack of libido, poor
memory and strong suicidal ideation.”

He came to the following conclusion:-

“My diagnosis is chronic post-traumatic stress disorder, F43.1 in the
International Classification of Disease. Alternative diagnoses are
chronic anxiety and depression, of moderate to severe, ICD F43.2
because this captures the high degree of anxiety she has in addition
to depression. Another possibility is adjustment disorder.”

At that time he set out his prognosis as follows:-

“Her condition is chronic and disabling. On the balance of
probabilities if the case is completed, and if she is able to return to
work, she will be relieved of her symptoms in the course of one to
two years providing she has treatment. One is not able to ascertain
at this point the likelihood that she will be able to function as a
doctor, possibly as an assistant in a private setting, but | doubt that
she will be able to function as Consultant level in a NHS organisation
environment.”

He recommended that the Claimant undertook intense psychological
treatment either by way of eye movement desensitisation reprogramming or
trauma related cognitive behavioural therapy. She would in addition require
intensive pharmacalogical treatment. He anticipated that that treatment
would take six to twelve months to complete but that there was no point in
her beginning that treatment until these legal issues had been resolved.

In preparation for this Remedy Hearing Professor Hirsch saw the Claimant
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again on 24 August 2010 his report being dated 23 September. In that
report he updated himself as to more recent events and he reviewed the
Claimant's more recent medical records. He repeated his diagnosis of
chronic post traumatic stress disorder or, in the alternative, chronic anxiety
and depression of moderate to severe. He described there being:-

“Ample evidence that Dr Michalak suffers from a chronic disabling
psychiatric condition which | believe is best understood as a form of
chronic PTSD with chronic depression and anxiety.”

10. In terms of causation he concludes as follows:-

“Her condition arises from her experiences at the hands of her
employer. Experiences as she described to me were found as facts
by the Court. There is no other underlying cause in her medical
history and no history of mental ill-health arising prior to her
employment in Pontefract. The trauma she suffered went beyond
upsetting situations of everyday life such as divorce, bereavement,
failed examination, redundancy, etc. The lengthy campaign and the
fact that the wellbeing of the complainant, her child and family was
involved were of importance for the severity of the injury. Her self
identity is connected to the quality of her work and her family
responsibilities and the Trust's actions were perceived as an
exceptionally threatening assault.”

1. In terms of prognosis he expresses the following view:-

‘I believe that once the proceedings are concluded, including the
action by the General Medical Council, which came solely as a
consequence of the unfair dismissal that the Employment Tribunal
has found is unjustified, Dr Michalak may be in a better position to
respond to psychotherapeutic treatment most especially eye
movement desensitisation reprogramming and if available trauma
oriented cognitive behavioural therapy.”

“Dr Michalak’s chances of any recovery will be considerably
enhanced if she has inpatient treatment at a private psychiatric
hospital, if she is willing to attend... Dr Michalak requires intensive
inpatient treatment probably best achieved away from her home
surroundings where she can have a combination of group and
individual psychotherapies, EMDR and cognitive behavioural
therapy. Effective treatment would probably require four to six
weeks treatment in this setting.”

12. In terms of the future he says as follows:-

‘Dr Michalak’s prognosis remains guarded. | am confident she may
show improvement with treatment gradually over the next one to
three years and recover to the point that she may live a less
dependent everyday life and may no longer require the support of a
live in carer. | am less confident about her ability to return to
professional work. On the balance of probabilities she will not be

able to do so but | reserve some hope that this is possible.”
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13. He then deals with some of the practical difficulties about her ultimately
returning to a professional life including the acute sense of injustice that she
feels, the feelings of inadequacy that she has and the fact that she has lost
trust in medical professionals. Taking those matters into account he
concludes:-

“On the balance of probabilities and taking into consideration all of
the circumstances, | think it unlikely that Dr Michalak could return to
work in a professional capacity.”

14. In preparation for this Hearing Professor Hirsch reviewed all the papers and
the report that the Respondents had obtained from Dr Davies and on 30
October 2011 he wrote to the Claimant's solicitors with a view to revising his
diagnosis. He explains how there can be an overlap of symptomatology
between various psychoiogicai/psychiatric conditions which makes
classification of illness a less than exact science. His letter then reads:-

“However, | now realise that Dr Michalak’s symptoms have persisted
for more than two years and as such she satisfies the criteria for the
diagnosis of an enduring personality change after a catastrophe
(F62.0), or after a psychiatric illness (F62.1). She meets the
criteria of having a change in her pattern of thinking about herself
and the environment to which she relates. Permanent hostile,
distressful attitude to others; social withdrawal; constant emphasis
on her injury; accompanied by hopelessness, not present before,
and an enduring feeling of being on edge, with significant
interference with her function and no previous adult or
developmental personality disorder. In fact she has no previous
psychiatric history whatever. When these symptoms have been
present for more than two years she meets the criteria of enduring
personality change.

It remains a matter of question, both in my mind and Dr Davies’
mind, whether she can recover from this condition, but the Court
should note that she has had psychotherapy with only a limited
effect. | would have recommended that after the legal proceedings
are complete that she may respond to the treatment recommended
by NICE for PTSD, ie. eye movement desensitisation
reprogramming, accompanied by an intensive inpatient treatment
programme with group therapy, and attempts with other
antidepressant medication. These should be tried, but after eight
years subjection to chronic repeated stress (see Dr DeHavilland’s
statement — | counted 22 instances and categories of incidents he
listed), on the balance of probabilities, she will improve but it is
unlikely that she will return to work as a doctor.”

15. Dr Davies examined Dr Michalak, accompanied by her husband, on 10
October 2011. His report was dated 18 October 2011. Dr Davies agreed
that the appropriate diagnosis was one of depression and anxiety disorder

suggesting that the diagnosis of PTSD was not necessarily made out. In
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evidence before the Tribunal having heard the evidence of Professor Hirsch
in relation to his amended diagnosis Dr Davies indicated that he would defer
to Professor Hirsch's specialty. Dr Davies agreed that the cause of the
Claimant’s problems lay with the difficulties that she had experienced in the
workplace. He agreed that she needed structured and ongoing
psychotherapy that would take one to two years or even longer to complete.
He believed that there were appropriate treatments available which on the
balance of probabilities would be likely to have an impact and improve her
symptoms. He agreed however that there was no point in beginning that
work until all legal issues had been resolved. In terms of the outlook he
commented:-

“The outlook with regard to the level of recovery following
appropriate psychotherapy is very difficult to assess in any one
specific case. This is because there are so many factors involved in
the outlook. For example, an individual’s personality, an individual’s
motivation to get better, the impact of the feelings of close family
members. Also, whether or not an individual feels “satisfied” with the
outcome of all the legal proceedings can be a factor in their level of
response to treatment and further recovery.”

16. He concluded:-

“If Dr Michalak decides to co-operate fully and positively engage in
treatment then the likelihood of improvement would be increased. In
that case my opinion is that she would make some recovery and
there is a reasonable chance that she would reach a level of fitness
to be able to return to work as a doctor. If she did not engage
positively then the chance of recovery is minimal.”

17. He then goes through a number of, what he sees to be, potentially relevant
issues in relation to that matter. He describes Dr Michalak’s personality. He
describes her as having a rather pedantic personality and being somebody
who pays attention to detail who likes thing done thoroughly and properly.
She would find it difficult to take a pragmatic overview. Those are factors
that led Dr Davies to conclude:-

“Dr Michalak is likely to find it difficult to be able to close off some of
the difficult situations that she has been involved in. Therefore, even
if she wins every legal argument and her financial claims against the
Trust, it is likely that she will still retain a degree of strong feelings
about the situation. Consequently, this may have an adverse effect
on the potential benefits of psychotherapy.”

18. He deals with the feelings of anger which the Claimant retains in relation to
the Trust and concludes:-

“I think these feelings are very powerful and it is going to be difficult
for a Psychotherapist to help Dr Michalak to cope with this anger and
thus to be able to put it to one side so that, she can move on to live
the rest of her life as best she can.”

19. He describes the very strong feelings of anger that Dr DeHavilland exhibited
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during the course of his session with Dr Michalak and concludes that:-

‘Dr DeHavilland’s feelings and behaviour are likely to have an impact
on Dr Michalak’s symptoms and recovery. For example, if Dr
DeHavilland continues to hold such strong feelings, and to express
them to his wife or to other people in front of his wife, then it is going
to be more difficult for Dr Michalak to respond to psychotherapy.”

He refers to the desire of Dr Michalak and Dr DeHavilland to achieve
retribution against those that have wronged Dr Michalak and comments:-

‘Some individuals have a need for the other party to be seen to be
punished for their actions and cannot move forward until that is
done.”

He speaks of the issue of financial motivation and, recognising that the
Claimant is going to recover significant compensation out of these
proceedings he expresses the view:-

“If the financial solution to this case is such that Dr Michalak does
not need to work for the rest of her life then in my opinion this may
reduce her motivation to return to work then if the financial situation
was less secure.”

He speaks about Dr Michalak’s feelings towards their eight year old son.
Both Dr Michalak and Dr DeHavilland feel that his welfare has suffered
significantly by reason of the events in this case and the legal battle in which
his parents have been enmeshed. He expresses the view:-

“If the financial settlement is such that Dr Michalak does not need to
return to work for financial reasons, then she may decide to spend
her time at home in order to give her son as much support and time
as possible in order to rectify the difficult situation that has occurred
over the past few years.”

He then explores the various steps that would need to be taken before she
returned to work as a Medical Consultant and sets out what he perceives to
be the critical requirements to enable that to happen namely that she needs
to receive appropriate medical treatment resulting in a significant
improvement in her symptoms, that the GMC would need to be satisfied that
she was sufficiently recovered to be able to work, that she would need then
to undergo a period of clinical retraining and, finally, that the Claimant would
have to have a sufficiently strong motivation to return to work. He concluded
that her motivation was poor. In his conclusions he expresses the following
views:-

"My personal opinion, which is based on the cases | have seen in
the past is that if Dr Michalak decides that she wants to try to get
better and positively engage in the treatment there is a reasonable
chance of there being an improvement in her symptoms. ..

The specific level of improvement cannot be predicted accurately.
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However in my opinion the most likely scenario is that she would
have some improvement but still have a degree of vulnerability to
pressured situations in relation to an employer... In my opinion |
consider that it is unlikely that Dr Michalak will make no progress at
all. Also, in my opinion it is unlikely that she will recover such that
she gets back to where she was before all these events occurred.”

24. Helpfully the experts conferred with each other with a view to arriving at a
joint statement. As will be apparent from previous summary of the experts’
evidence, in reality there was very little in dispute between them.

25. The other events that need to be mentioned within this decision relate to the
ongoing proceedings before the GMC. As a result of the Respondents’
referral charges have been brought against Dr Michalak. When our first
decision was promulgated a copy of this was sent to the GMC who, we
understand, decided that it had no relevance to their deliberations. We
understand that they have spent in excess of thirty days hearing evidence
but that after the proceedings were adjourned part-heard one of the panel
has become seriously ill and is not able to resume. We understand that the
GMC then decided to start again before a fresh panel but that that decision
was, successfully, the subject of a Judicial Review application brought on
behalf of the Claimant that decision being quashed. We understand that, as
a consequence, these proceedings are currently at an impasse. Dr
DeHavilland believes that it is open to him to make an application to have
the complaint struck out.

26. By reason of the findings that will appear later on in this decision, namely
that it is highly unlikely that Dr Michalak will ever return to work as a doctor
those ongoing GMC proceedings have little significance to the way in which
we approach the issue of compensation save, they should be aware, that
both medical experts giving evidence before this Tribunal shared the view
that until those proceedings were concluded Dr Michalak cannot begin the
treatment which will lead her to any form of improvement in her current,
desperately unhappy, condition. It is hoped that the GMC will be made
aware of that expert opinion which may provide some assistance to them in
determining the future of these proceedings.

27. We now turn to the various heads of claim which we consider more or less in
the order in which they appear within the Claimant's schedule of loss.

Unfair Dismissal

28. The parties are agreed that the Claimant is entitied to a Basic Award of
£6,930 together with compensation for loss of her statutory rights in the
conventional figure of £250. The parties agree therefore that the Claimant
should be awarded the sum of £7,180 for unfair dismissal.

Discrimination

29. We then turn to the compensation in relation to the discrimination claims.
Section 65 of the Sex Discrimination Act 1975 says as follows:-

“(1) Where an employment tribunal finds that a complaint
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presented to it under Section 63 is well founded the tribunal
shall make such of the following as it considers just and
equitable -

(a) an order declaring the rights of the complainant and
the respondent in relation to the acts with which the
complaint relates;

(b) an order requiring the respondent to pay to the
complainant compensation of an  amount
corresponding to any damages he could have been
ordered by a county court or by a sheriff court to pay
to the complainant if the complaint had fallen under
Section 66;

(c) a recommendation that the respondent take within a
specified period action appearing to the tribunal to
be practicable for the purpose of obviating or
reducing the adverse effect on the complainant of
any act of discrimination to which the complaint
relates”

30. Section 66(4) reads:-

“For the avoidance of doubt it is hereby declared that the damages
in respect of an unlawful act of discrimination may include
compensation for injury to feelings whether or not they include
compensation under any other head.”

Similar provisions appear in Section 56 of the Race Relations Act 1976.

31. We also have in mind the basic principle set out in Wells v. Wells namely:-
“The object of the award of damages for future expenditure is to
place the injured party as nearly as possible in the same financial
position as he or she would have been in but for the accident. The
aim is to award such a sum of money as will amount to no more, and
at the same time no less, then the net loss.”

Non-Pecuniary Loss

32. The Claimant seeks compensation for injury to feelings, for personal injury
that she has suffered, for aggravated damages, for loss of congenial
employment, for stigma damages and for exemplary damages. Mr Linden
accepts that the injury to feelings award must be towards the upper end of
the top band set out in Vento as updated in Da’Bell v. NSPCC [2010] IRLR
18 which increased the higher band to between £18.000 and £30,000. We
understand that Mr Linden does not really dispute that this claim was likely to
come at the top of that band. Equally Mr Linden does not dispute that the
Claimant is entitled to compensation for the psychiatric injury that she has
suffered. The parties agree that, by reference to the current Judicial Studies
Board Guidelines this is a claim that should be assessed as one where the
Claimant has suffered severe psychiatric damage thus valuing the claim

between £36,500 and £77,050. Ms McNeill values the claim at £57,000. Mr
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Linden adjusted his initial view and valued it at £55,000. The parties will not
be surprised that the Tribunal have elected to take the view that that claim is
worth £56,000.

33. Mr Linden concedes that the facts of this case as set out in our first decision
would justify an award of aggravated damages. Where, however, he
disagrees with Ms McNeill is that he says that we should look at those three
heads of claim as a whole and award a sum of money which represents the
totality of the harm caused to the Claimant which he would suggest to be in
the order of £65,000. Ms McNeill, however, contends that each head of
damages should be separately assessed and the Claimant should be
awarded the cumulative total.

34. We fully accept that the principle that we should apply is to ensure that the
Claimant is properly and fully compensated for the harm that she has
suffered without doubling up on the compensation that we award. The
exercise is one of compensation not one of punishment.

35. We also accept that there are many cases, usually towards the lower end of
the spectrum, where it is an entirely artificial exercise to separate
compensation for injury to feelings from the compensation which the
Claimant may be entitled for psychiatric injury. To take, as an example, a
Claimant may suffer discrimination at work in the form of two or three acts of
harassment and, as a consequence, the Claimant may suffer from an
episode of anxiety and depression. She may visit her General Practitioner
who may provide her with counselling and a course of antidepressive
medication which would lead to the resolution of that depressive episode
within a comparatively short period. It would be possible to award such a
Claimant compensation both for her injury to feelings and for the psychiatric
injury but in reality, in such a case, the psychiatric injury is simply an
extension of the injury to feelings, being comparatively short lived in duration
and it would make far more sense to compensate that Claimant by one
award dealing with both aspects of her claim.

36. We perceive the facts in this case to be entirely different. This is a Claimant
who was the subject of the initial plan created at the first secret meeting on
19 March 2003, who complained about discrimination in relation to the
unjustified payments received by her colleagues in December 2003 and who
then suffered unjustified complaints and criticism as part of the
discriminatory pilan designed to get rid of her all the way through to her
suspension on 16 January 2006. She was then subjected to what we have
found to be a lengthy and wholly unauthorised period of suspension until
disciplinary action was finally commenced in May 2007 being finally
concluded by her dismissal on 14 July 2008. As a consequence of that
dismissal the Claimant has lost her role and status as a Hospital Consultant,
as we will ultimately find she is never going to return to work as a doctor, a
profession which she, in common with both of her parents, cherished
together with all the status that that brings with it. In our view simply
undergoing those experiences with all the unpleasantness, anxiety, worry
and fear that it caused the Claimant amply justify an award for injury to
feelings of £30,000.

37. Her psychiatric condition, however, should be viewed entirely separately. |t
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is true that that condition was caused by the Respondents’ acts of
discrimination but it is an illness that persists and endures such that
Professor Hirsch now believes that the effects of it are likely, to a significant
degree, to have effected a permanent change to her personality. That is an
injury which should be compensated in its own right and, in our view, there is
no overlap between the compensation that we award for injury to feelings
and that compensation which we award for the psychiatric injury from which
she now suffers. The nature of that injury is detailed within the reports of
Professor Hirsch. In our view both Counsel accurately assess the value of
that claim as between £55,000 and £57,000 and accordingly we award
£56,000.

Turning to the claim for aggravated damages both Counsel agree that the
circumstances described in our first decision justify the making of such an
award. Ms McNeill contends that we should also take into account the
Respondents’ conduct subsequent to the issue of our first decision. There
are, we think, two sources of complaint. The first is that there was an
alleged breach of the Claimant's right of confidentiality. In short Professor
Hendra wanted to consider whether, as a means of resolving or part
resolving this dispute, the Respondent Trust could offer to reinstate the
Claimant and return her to work for them in some capacity. In order to
design a workable return to work plan he consulted with NCAS whose role it
is to give advice in similar situations. At a time when Dr Michalak was no
longer employed by the Trust he identified her to them. That is the breach of
confidentiality alleged. That does not, in our view, give rise to a claim for
aggravated damages. Perhaps Professor Hendra should have sought Dr
Michalak's consent before discussing her case with NCAS. That error of
judgment, if such there was, does not justify, in our view, a claim for
aggravated damages.

The second basis upon which the claim is advanced is that the First
Respondent has failed to take appropriate action against those of their
employees criticised by us in our first decision. That is not, in reality, the
case. Mandy Williamson has been disciplined but the sanction imposed was
short of dismissal by reason, no doubt, that she was acting on instructions of
the Medical Director. Dr Dawson is no longer in the employment of the First
Respondent, Mrs Nicholls was subject to disciplinary action, she was given a
written warning and demoted. We understand that she has since left the
Trust. Dr White was the subject of disciplinary action but before any
sanction could be imposed upon him he resigned. As far as we can tell the
Trust could not have done very much more than that. It is suggested that the
Trust could have made referrals of the Doctors involved to the GMC. Ms
Squires however reached an agreement with the Strategic Health Authority
that she would deal with those who were still in the Trusts employment and
the SHA would deal with those who were not. At any event Dr DeHavilland
has made referrals to the GMC himself.

Once again it is the contention of Mr Linden that aithough aggravated
damages are justified they must be encompassed within the damages that
we have already awarded for Injury to feelings.

Sinc;e_ receiving Counsels’ submissions in this case we have noted the
decision of the President of the Employment Appeal Tribunal, Mr Justice
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Uhderhill, in Commissioner of Police of the Metropolis v. Mr H Shaw
UKEAT/0125/11. In that authoritative decision Mr Justice Underhill reviews
the relevant authorities in relation to aggravated damages and he says as
follows:-

“The starting point is that the only purpose of aggravated damages is
compensatory. They should not be awarded in order to punish the
Respondent for his conduct, however heinous: that is the province
(known in a very limited class of case) of exemplary damages, which
are a wholly different creature... This point needs to be made
because the facts in cases which attract an award of aggravated
damages will be likely to be such that the Tribunal is likely to be
indignant, if not positively outraged, at the way the employer has
behaved: but (save in a case properly attracting exemplary
damages) the right vehicle for such indignation is in what it chooses
to say about the employer’s conduct rather than in a punitive award.”

He goes on in Paragraph 25 to say:-

‘We are very doubtful whether the practice of awarding “aggravated
damages” as a separate head of compensation is a good thing.”

He goes on to suggest that if we were starting from scratch they would
abolish that concept. He concludes that it would not be appropriate at the
Employment Appeal Tribunal level to seek to abolish such an established
concept and he makes the following recommendation:-

“However, it would be a healthy reminder of the real nature of
aggravated damages if any such awards were in future formulated
as a sub-heading of “injury to feelings” — i.e. injury to feelings in the
sum of £X, incorporating aggravated damages in the sum of £Y —
rather than as a wholly distinct head: this may reduce the risk of the
Tribunal being seduced into introducing a punitive element by the
back door.”

It is right that in this case we are positively outraged at the way this employer
has behaved. We expressed that outrage in our first decision. In the light of
Mr Justice Underhill's comments we propose to make no further aggravated
damages award. ~

We turn then to the claim for loss of congenial employment. Mr Linden
makes a similar point that this is a part of the claim which is properly
subsumed within the compensation awarded for injury to feelings. We agree
that that is the appropriate course of action and make no further award in
that regard.

In relation to the complaint of stigma damages as we will determine later on
in this decision we do not conclude that the Claimant will ever again be
seeking employment as a doctor and accordingly will not suffer the stigma
that would justify such an award. We make no award accordingly.

In relation to the complaint of exemplary damages Mr Linden's submission is
that, as a matter of law, these are not open to us in this case. He relies
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principally upon the decision of the Employment Appeal Tribunal in Virgo
Fidelis Senior School v. Burrell [2004] IRLR 268 and the references
contained within that authority to the House of Lords decision of Cassell and
Co Limited v. Broome [1972] 1 All ER 801. The first issue is whether the
Respondents are of a type against whom an award of exemplary damages
can be made. The Claimant would need to bring this NHS Trust within the
first set of circumstances identified by the House of Lords in Rooks v.
Barnard [1964] AC 1129 namely by identifying oppressive arbitrary or
unconstitutional action by the servants of the Government. In Cassell Lord
Hailsham said as follows:-

‘I desire to say of the first (Rooks v. Barnard circumstance) that |
would be surprised if it included only servants of the Government: in
the strict sense of the word. It would, in my view, obviously apply to
the Police, despite A G for New South Wales v. Perpetual Trustee
Co Limited, and almost as certainly to local and other officials
exercising improperly rights of search or arrest without warrant and it
may be that in the future it will be held to include other abuses of
power without warrant by persons purporting to exercise legal
authority. What it will not include is the simple bully, not because the
bully ought not to be punished in damages, for he manifestly ought,
but because of an adequate award of compensatory damages by
way of solatium will necessarily have punished him... | am not
prepared to make an exhaustive list of the emanations of
Government which might or might not be included. But | see no
reason to extend it beyond this field, to simple outrage, malice or
contumelious behaviour.”

48. In that case Lord Reed said as follows:-

“This distinction has been attacked on two grounds; firstly that it only
includes Crown Servants and excludes others like the Police who
exercise Governmental functions but are not Crown Servants and,
secondly, that it is illogical since both the harm to the plaintiff and the
blameworthiness of the defendant may be at least equally great
where the offender is a powerful private individual. With regard to
the first | think that the context shows that the category is never
intended to be limited to Crown Servants. The contrast is between
‘the Government” and private individuals. Local Government is as
much Government as national Government, and the Police and
many other persons are exercising Governmental functions. It was
unnecessary in Rooks v. Barnard to define the exact limits of the
category. | should certainly read it as extending to all those who by
common law or statute are exercising function of a Governmental
character.”

49. In Virgo it was a complaint brought by a teacher against the Governors of

as a result of ‘Whistleblowing”. Ms McNeill takes us to, and relies upon the
authority of Bradford City Metropolitan Council v. Arora [1990] ICR 226.

This is where the Claimant failed in a job application by reason of unlawful
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discrimination. That discrimination was committed by the interviewing panel
and the Court of Appeal concluded that the interviewing of the applicant for a
senior position in a college for which the Council had authority was properly
to be regarded as an exercise of a public function by a public authority
capable of attracting an award of exemplary damages for its abuse.

We conclude that in one narrow respect it is appropriate to award exemplary
damages in this case. When the Respondents decided to suspend the
Claimant they did so within the provisions of the MHPS which, we
understand to be, a policy document prescribed by Government as to the
way in which disciplinary action against medical staff should be pursued.
The exercise of the power to suspend derives from that policy document
and, to that extent, in exercising that power, we believe that that is
analogous to an NHS Trust exercising Governmental functions. The whole
purpose of the provisions relating to suspension is to ensure that taxpayers’
money is not improperly wasted by paying doctors significant salaries for
significant periods of time when they are not providing valuable work. That
is why the safeguards exist requiring regular review of suspension, requiring
consultation with NCAS and imposing a maximum period of six months
except for cases involving criminal investigations (see Paragraphs 267-270
of our first decision).

These Respondents abused that power by failing to carry out proper
reviews, by failing to allow the Claimant to return to work when, as a matter
of fact, the suspension had lapsed, by not telling the truth to NCAS in order
to obtain their endorsement of the Claimant's continuing suspension and by
unlawfully continuing the extension beyond six months despite the fact that
no criminal activity was suspected. The protection of appointing a
designated Board Member (see Paragraph 275 of the first decision) was
taken away when Mr Grasby retired and his successor wholly failed in her
responsibilities.  Finally when the Claimant sought to challenge that
suspension in the High Court the Respondents opposed that application and
relied upon the wholly untruthful evidence of Mrs Diane Nicholls. Those
circumstances, it seems to us, properly amount to oppressive arbitrary or
unconstitutional action by the Servants of the Government and justify, we
find, an award of exemplary damages. We do think it appropriate within this
decision to impose a level of punishment for the Respondents’ conduct in
that regard but would restrict that, in the light of the remaining award that we
are making, to the sum of £4,000.

Loss of Earnings to date

52.

53.

We assume that this Judgment will be delivered by 31 December 2011 and
loss of earnings will be awarded up to that date. There is, in reality, one
contentious factual issue that we have to resolve which relates to the Clinical
Excellence Awards that the Claimant could have hoped to have secured
(and would hope to have secured in the future) were it not for the
Respondents’ discriminatory conduct.

The first part of that issue relates to what Clinical Excellence Award. if any,
the Claimant should have received in the exercise that took place in 2006
relating to the year 2004/2005 (see Paragraph 297 onwards in our first
decision). As that first decision makes clear Dr Dawson corrupted that
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process in relation the Claimant's application so as to ensure that Dr
Michalak, whilst under suspension, would not benefit from the additional pay.
Clinical Excellence Awards involve a pay increase which carries on
throughout a doctor's employment with the National Health Service and
which is, in addition, pensionable. Were it not for the actions of Dr Dawson it
is contended on behalf of the Claimant she would have received four Clinical
Excellence Awards. Mr Linden concedes that she should have received
one.

54, In support of the Claimant's contention Dr Michalak has undergone
extensive and interesting statistical analysis which she believes leads to the
conclusion that the contention for four points is justified. In support of the
Respondent’s position Mr Linden called Professor Hendra whose evidence,
it has to be said, rapidly crumbled as to that issue. He purported to re-mark
the Claimant so as to demonstrate the level of marks that she could have
hoped to have achieved in that exercise so as to justify the single award, if
any, that we should take into account. Under cross-examination however he
had to accept firstly that he did not score the Claimant in accordance with
the scheme, when he then carried out a rapid rescoring he could not explain
how he arrived at his score, he could not explain which year’s criteria he had
applied and it appeared to the Tribunal that whichever criteria he had used
he had still come to the wrong result in particular in relation to the criteria
involving “training”.

55. We find this issue to be a difficult one. The fact of the matter is that even
when carried out in good faith the CEA scoring process is a random one as
demonstrated by the wide range of marks given by the various scorers to
each of the various candidates. Although this exercise was corrupted by Dr
Dawson a number of the scorers had, no doubt, provided bona fide scores
and yet the Claimant still scored 154 points when she needed to secure 164
points to achieve one point, 176 to achieve two, 185 to achieve three and
194 to achieve four.

56. The burden of proof is, of course, upon the Claimant to show that she has
sustained loss. We therefore have to approach this speculative exercise
with some caution. We conclude that without the malpractice that took place
the Claimant's score would, inevitably, have improved but we do not believe,
on the balance of probabilities, that it would have improved to such an extent
as to add more than twenty points to her score. We therefore conclude that
Mr Linden’s concession is a reasonable one and would assume therefore
that she would have got one Clinical Excellence Award in that round.

57. There is then an issue as to when it would have been paid. Itis true that the
overall policy document suggests that awards should be backdated to April
in the year to which they relate. If so that would mean that this award be
backdated to April 2004. The report prepared subsequent to that 2006
exercise however makes it clear that the award would be backdated to 1
April 2005. Ms McNeill suggests that that is a clear breach of the policy but
whether it is or not that is, we assume, what happened and if the Claimant
had not been discriminated against that is when her Clinical Excellence
Award would have been backdated to. We therefore work on that basis.

58. Thereafter the parties agree that we should work on the assumption that she
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would have received an additional Clinical Excellence Award every three
years. Professor Hendra contends however that from 2011 the situation
changed because, effectively, the Government has reduced the amount of
funding available for these awards and on that basis Mr Linden contends
that as from 2011 we should work on the basis that the Claimant should
receive an award every five years. When faced with the logic of that
proposition, in cross-examination, Dr DeHavilland could not really disagree
that that was a logical approach which we, accordingly, adopt.

In relation to many of the calculations that we now have to make we are
indebted to the detailed schedule of loss with attached calculations prepared
on behalf of the Claimant. In many respects, as will become evident in the
course of these reasons, we have adopted the methodology shown within
those schedules.

The loss of earnings claim divides into two parts. The first relates to the
period April 2005 when that Clinical Excellence Award should have been
paid through to 14 July 2008 when the Claimant was dismissed. Those
losses are simply reflected by the Clinical Excellence Awards the Claimant
should have received. Thereafter of course the Claimant lost all of her pay.

For simplicity of calculation when looking at the year 2008-2009 we have
assumed that the period 1 April 2008 to the date of dismissal, 14 July 2008
represents 25% of the year, the period 15 July 2008 to 31 March 2009
representing the remaining three quarters of the year. Similarly in
calculating loss of earnings up to 31 December 2011 we have worked on the
basis that 1 April 2011 to 31 December represents 75% of the year.

- As shown on the schedule of past loss of earnings attached to this decision

(see p36-40) we award a total of £168,234.60.

Past Care

63.

We have already described the nature of the psychiatric illness from which
the Claimant began to suffer. Dr DeHavilland tells us that the symptoms
became more obvious in July 2006 by which time the Claimant's suspension
had been in place for some six months. His witness statement graphically
describes the problems that the Claimant began to have as follows:-

‘Eva became unable to accomplish even the simplest of tasks
without oversight and supervision. Eva began to leave the cooker
on, the iron on, to leave the house without locking the door, to go
shopping and come back with the wrong items, to go to bed without
turning everything off, and she became sensitive to strangers.”

“Eva would not get up in the mornings, or would not get dressed all
day. | was having to take (my son) to school and leave work early to
get (my son) from school. | was working from home a lot. Eva had
not a hope in Hell of coping with the Trust’s process alone, and they
knew that.”

‘Eva’s state of mind predictably deteriorated. Eva once went to
Tesco by car and came back on foot — pushing the trolley nearly all
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the way to our home before realising she had driven to Tesco. Eva
fell down the stairs at home. Eva was constantly crying and tearful.”

It needs to be remembered that the Claimant was sharing the care of their
son born in 2003 who was, therefore, a toddler and who needed care and
supervision.

Dr DeHavilland was, at that time, working as a Research Scientist in Leeds.
Fortunately his place of work was fairly close to his home. He also had fairly
forgiving employers. His job enabled him, to some extent, to work from
home. He told the Tribunal how, as his wife’s problems became worse, he
found working extremely difficult. He would often get to work only to receive
anguished telephone calis from Dr Michaiak such that he had to return home
to calm her down. He never knew what was going to await him when he
returned home. He constantly worried about the safety of his wife and his
son.

At that time Dr DeHavilland was earning some £38,000 per annum. As with
many Research Scientists he worked on fixed-term contracts. His contract
was due to expire in October 2006. It is an everyday part of a Research
Scientist’s life to anticipate the expiry of one contract by seeking funding in
order to justify a further contract and Dr DeHavilland was confident that, had
he wished to do so, he would have been able to secure ongoing
employment. He is a man with a substantial reputation within the field in
which he works.

He decided, however, that he could not continue working under the
conditions that then prevailed at home. He had little doubt that his
employer’s tolerant attitude could not go on forever and he was acutely
aware that he was not “pulling his weight”. Accordingly he spoke to his
Professor and reached an agreement whereby he would be given an
honorary contract to enable him to continue doing research work on an
unpaid basis. That had the benefit that he could continue to supervise the
students who were working on the project in which he was involved, he
would keep up to date with that particular area of research and, he hoped,
that when things improved at home he would be able to secure paid
employment once again. As he was no longer being paid he could come
and go as he wished and could focus upon the needs of Dr Michalak and his
son.

At that time, of course, the family was still receiving Dr Michalak’s substantial
salary and so, although the loss of Dr DeHavilland’s salary was not without
significance they were, at least, able financially to survive.

The Claimant was dismissed in July 2008. As a consequence, of course,
that substantial source of income came to an end. Dr Michalak went back to
Poland, with her son, to stay with her family over the summer period and Dr
DeHavilland sought other paid employment in order to financially support his
family. He tells us that within a few days he had been offered a job in
Singapore which he would have accepted save that he was then offered his
present position in London.

Having to work in London he of course had to find accommodation there and
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he has rented a flat. He stays in London returning home at the weekend.
When Dr Michalak returned from Poland he had to give consideration to who
was going to provide care for her whilst he was working away from home.
Fortunately they have a close family network in Poland and two family
friends took it in turns to come to Leeds in order to stay with her. A more
permanent arrangement then came about when Dr Michalak's brother-in-
law, Mr Gniadkiewicz, who had recently retired form military service, agreed
to come to England on a more permanent basis in June 2009.

We have heard evidence from Mr Gniadkiewicz as to the sort of care that he
has been required to provide. It involves ensuring that the Claimant's son
gets up, is dressed, has breakfast and is taken to school. He does the
shopping, he does the cleaning, he tends to the garden. He brings the child
back from school and attends to his tea.

Most of all he is there to ensure that Dr Michalak, her son and the house are
safe. He describes incidents where she leaves cooking pots on the hob until
they burn. Dr Michalak is incapable of managing domestic routines like
keeping on top of laundry. She is in a constant state of anxiety sometimes
panicking simply because the postman comes to the door. She would be
unable to ensure that her son went to school with the right equipment or
clothing.

It is on that basis that the Claimant pursues a claim for the cost of care. This
claim is advanced on two bases. Firstly to compensate for the loss of Dr
DeHavilland’s income in the period 7 October 2006 to 31 December 2008
and thereafter to compensate for the cost of care provided free of charge by
Mr Gniadkiewicz and her other Polish friends and relatives.

We have been referred to a number of authorities perhaps the most helpful
one being the Court of Appeal decision of Evans v. Pontypridd Roofing
Limited [2001] EWCA 1657 a case which reviews various earlier authorities
in relation to the issue of care. That Judgment quotes from an earlier
decision of Housecroft v. Burnett [1986] 1 All ER 332 in which Lord Justice
O’Connor said:-

‘Further needs of an injured plaintiff are and will be supplied by a
relative or friend out of love and affection (and, in cases of little
children where the provider is parent, duty) freely and without regard
to monetary reward, how should the court assess “the proper and
reasonable cost™? There are two extreme solutions: (1 ) assess the
full commercial cost for supplying the needs by employing to do what
the relative does; (2) assess the cost at nil, just as it is assessed at
nil where the plaintiff is cared for under the National Health scheme,
but let me say at once that the defence in the present case has not
contended for the second solution. It follows that in assessing the
‘proper and reasonable cost of supplying the needs” each case must
be considered on its own facts, but it is not to be assessed
regardless of whether it will be incurred.

The earlier cases were mostly concerned with recovering earnings
lost by the caring relative as a result of looking after the plaintiff. The
more recent cases show that substantial sums have been assessed
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when the relative has not given up any employment. Very often we
find rates being agreed and, as is shown by the approach of the
Judge in the present case, regard is to be had to what it would cost
to buy the services in the open market, but it is scaled down.

I have found this a very difficult problem. Once it is understood that
this is an element in an award to the plaintiff to provide for the
reasonable and proper care of the plaintiff and that a capital sum is
to be available for that purpose, the court should look at it as a whole
and consider whether, on the facts of the case, it is sufficient to
enable the plaintiff among other things, to make reasonable
recompense to the relative. So, in cases where the relative has
given up gainful employment to look after the plaintiff, | would regard
it as natural that the plaintiff would not wish the relative to be the
loser and the court would award sufficient to enable the plaintiff to
achieve that result. The ceiling would be the commercial rate.”

75. The Judge then went on to say in Paragraph 30 of the substantive decision:-

“Any determination of the services for which the court has to assess
proper recompense will obviously depend on the circumstances of
each case. There will be many cases in which the care services
provided will be limited to a few hours each day. The services
should not exceed those which are properly determined to be care
services consequent upon the Claimant’s injuries, but they do not, in
my view, have to be limited in every case to a stopwatch calculation
of actual nursing or physical assistance. Nor, as Mr Purchiss’
submissions appear to suggest, must they be limited in every case to
care which is the subject of medical prescription. Persons, who
need physical assistance for everything they do, do not literally
receive that assistance during every minute of the day but their
condition may be so severe that the presence of a full-time carer
really is necessary to provide whatever assistance is necessary at
whatever time unpredictably it is required. It is obviously necessary
for Judges to ensure that awards on this basis are properly justified
on the facts, and not be misled into findings that a gratuitous carer is
undertaking full-time care simply because they are for other reasons
there all or most of the time.”

76. We have been helpfully referred to the Sweet and Maxwell publication
known as “Facts and Figures” which provides schedules of appropriate rates
of pay for carers from year to year depending upon whether that care is
provided during the day, during the evening or at a weekend.

77. We have asked ourselves the question as to what level of care was
necessary in order to safeguard the Claimant and her son. Clearly there
needed to be somebody in the house first thing in the morning to make sure
that nothing untoward had happened, to make sure that the son was up,
dressed, breakfasted and taken to school. There would then be immediate
tasks to attend to such as the laundry cleaning and shopping. The child
would then need to be brought back from school, given his tea and there
would, also, need to be a further visit in the evening to make sure that the

house was secure and that everything was turned off before the Claimant
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and her son went to bed.

78. In the first period, namely from 7 October 2006 to 1 December 2008 Dr
DeHavilland, had he not given up his job, would have been there in the
morning to make sure that everything was alright and to get his son to school
and would have been there in the evening to provide natural parental care
and supervision for the welfare of his son. We do not believe that Dr
Michalak should, properly, be compensated in relation to that element of
care which was not, in our view, “well beyond the ordinary call of duty”. We
do however believe that the tasks and supervision that needed to be carried
out during the day, when otherwise Dr DeHavilland should have been at
work, are properly compensatable. We would compensate for this care five
days a week on the basis that Dr DeHavilland, had he been working, would
in any event have been at home at the week-end and once again providing
that care as a husband and father would do.

79. We assess that an appropriate level of care during that period was four
hours a day for five days per week. Looking at the chart for the period 2006-
2008 the rates vary between £6.43 per hour and £6.75 per hour for basic
care. We fix at a figure of £6.60 per hour. We calculate that the period in
question is one of 112 weeks and accordingly we award 112 weeks x 20
hours per week x £6.60 per hour totaling £14,784. As Housecroft and
Evans make clear that sum then needs to be reduced by a discount to
reflect the fact that the carers will not have to pay tax or national insurance
on the damages. The accepted level of discount is 25% which accordingly
reduces compensation for that element of care to £11,088. As thatis a sum
which is significantly less than Dr DeHavilland’s loss of earnings we adopt
that figure, being the commercial rate, as the appropriate measure of
damages.

80. For the period 1 December 2008 to 31 December 2011 a greater level of
care was required. Somebody needed to go to the house first thing in the
morning, provide the care previously described during the day and then
revisit the house in the evening to make sure that all was well. Accordingly
we would award an increased level of care during that period which we
would assess as seven hours per day for five days per week (Dr DeHavilland
being at home during the weekend). That involves a mixture of basic care
together with evening care the rates varying from £6.75 and £8.44 for the
period 2008-2009 to £7.05 and £8.81 as from April 2010. We fix an average
carer rate of £7.60 per hour.

81. Accordingly for that period, consisting of 161 weeks, we award 35 hours per
week at £7.60 per hour totaling £48,826. We discount that figure by 25% to
produce an award of £32,119.50.

82. That produces a total award in relation to past care of £43,207.50.

Interest

83. We are required by the Employment Tribunals (Interest on Awards in
Discrimination Cases) Regulations 1996 to include interest on any sums
awarded unless we consider there is good reason not to do so. Those

Regulations prescribe the rate of interest and prescribe the method of
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calculation. Helpfully Regulation 3(3) permits us to adopt an averaging
approach if in the interests of simplicity it is appropriate to do so. It is clearly
in the interests of justice that interest should be awarded in this case.

In relation to the compensation for injury to feelings we would begin interest
running as from the date of the Claimant’'s suspension on 16 January 20086.
We run that interest to 2 August 2010 when an interim payment of £100,000
was made to her.

In relation to the psychiatric injury we calculate interest from 1 July 20086,
when Dr DeHavilland described her symptoms as becoming increasingly
acute, and once again we run interest to 2 August 2010 to take that interim
payment into account.

In relation to the past loss of earnings claim the position is slightly more
complex. In relation to the loss of earnings between 2004 and 2006 the rate
of 6% applied throughout, different sums were awarded in each year and so
for the sake of simplicity we calculate interest on the total and simply divide
that by two.

During the period of 2009-2011 there were many interest rate changes as
outlined in the Claimant’s schedule of loss. The majority of interest will be
paid at the rate prevailing since 30 June 2009 which was at 0.5%. We take
into account the balance of the interim payment made in August 2010 for
which the Respondents are entitled to credit and take into account also the
further interim payment of £100,000 made in May 2011. Taking all those
factors into account we award interest between the period April 2009 to April
2011 at the rate of 1%.

In relation to care we do think it appropriate to award interest for that first
period by reason of the fact that Dr DeHavilland was losing earnings during
that period of time. There was therefore a financial loss and there is no
reason why the Claimant should not receive interest on the compensation
that we are providing for that loss.

We do not however think it appropriate to award interest in relation to the
second period of care because, although we accept that Dr Michalak was
providing housing and keep, no doubt, to the voluntary carers involved that
care was effectively being provided gratuitously and we do not think it
appropriate to award interest when no actual expense has been incurred.

We attach hereto a schedule setting out how those interest payments have
been calculated (see p41) which, as will be noted, totals £19,782.78.

Future Loss

Future Loss of Earnings

91.

In calculating the claim for future loss of earnings we have a number of
issues to resolve. The first being at what age would the Claimant have
retired had these events not occurred. The Claimant contends that she
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would have worked until she was 75 years of age principally on the basis
that this was a job that she loved, which was a vocation and that she would
have needed to have worked to that age in order to achieve the maximum
pension by reason of the fact that she was a late starter to the National
Health Service Pension Scheme. The Respondents rely upon statistical
evidence which shows that only a small percentage of Consultants work
beyond the age of 60 particularly beyond the age of 65. We have been
shown the relevant statistics both in relation to this Trust and nationally
which show that to be the case. The Respondents also rely upon

statistical evidence that of course rejates to historical events, namely the
cohort of doctors who joined the NHS perhaps thirty or forty years ago. Dr
Michalak does not fit into that pattern and, it was contended on her behalf
that the statistics in relation to future retirement ages is likely to demonstrate
an increasingly aging group simply because more doctors are being
appointed to Consultant status having Previously practiced, for most of their
time, outside the National Health Service, often abroad. Because those

In relation to the Claimant's contention we are reminded of something said
by John Lennon namely:-

“Life is what happens to you whilst you are busy making other
plans.”

The fact of the matter is, it seems to us, that prior to all these events coming
about Dr Michalak was, effectively, in the early stages of her career. She
would have had no reason to make positive plans as to the date upon which
she would retire. Had she been working for the NHS for much longer she

developed a private practice that would have persuaded us that she might
have retired sooner. The fact that we conclude that she was not likely to
develop such a practice means that she was more likely to work for that bit

Iong(-?r in order to rely upon her NHS salary and in order to increase her NHS
pension.
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Although the Claimant may have had a general belief that she was likely to
work to the age of 75, in order to maximise her pension, such beliefs change
with time and with events. It was possible, for example, that in due course
the Claimant's health would have suffered and that she would no longer
want to work full-time as a Consultant. Dr Michalak and Dr DeHavilland may
have secured financial security in other ways. They might have benefited
from a substantial inheritance or won the lottery. Dr DeHavilland’s financial
fortunes may have improved and he may have secured a more substantial
income, with its own pension or benefits, that could have led the two of them
to decide that Dr Michalak was able to retire sooner. Dr Michalak might
have found her career going in a direction which she did not particularly
enjoy, for example having to take on greater management and less clinical
responsibilities. She may simply have woken up one day and decided that
she had had enough of full-time work.

All those factors persuade us that it is not appropriate to compensate Dr
Michalak on the basis that she would have worked to the age of 75. We do,
however, believe that there are certain relevant factors which assist us in
determining, on the balance of probabilities, that she would have worked
beyond the age of 60. Her son was born in 2003 and he will, therefore,
leave secondary education at the age of eighteen in 2021. He has two
professional and highly educated parents, it is highly likely that he will then
go onto university a three year degree course taking him to 2024. In our
experience most worthwhile postgraduate employment requires further
postgraduate education of at least two years. That would therefore take their
son through further education until 2026. We have no doubt that these
parents would want to financially support their child through his education
and we think it highly probable that Dr Michalak would have continued
working up until that date by which time Dr Michalak would have been 68
years of age. We calculate loss of future earnings on the assumption that
she may have retired at that age.

The next issue that we have to determine, it being common ground that we
should use the Ogden tables to calculate the Claimant's future loss of
earnings, is what discount rate we should apply. Mr Linden refers us to the
provisions of the Damages Act 1996 reading as follows:-

“1) In determining the return to be expected from the investment
of a sum awarded as damages for future pecuniary loss in
an action for personal injury the court shall, subject to and in
accordance with rules of court made for the purposes of this
section, take into account such rate of return (if any) as may
from time to time be prescribed by an order made by the
Lord Chancellor.

(2) Subsection (1) above shall not however prevent the court
taking a different rate of return into account if any party to
the proceedings shows that it is more appropriate in the case
in question.”

We are referred to the Damages (Personal Injury) Order 2001 whereby the
rate of return was fixed by the Lord Chancellor at 2.5%. Mr Linden takes us
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through a number of Employment Appeal Tribunal decisions, for example
Abbey National Pic v. Chagger [2009] ICR 624 where reference is made to
the use of a 2.5% discount rate (that being in 2009).

Our attention is however drawn to the Employment Appeal Tribunal decision
of Benchmark Dental Laboratories Group Limited v. Perfitt [2005] AlIIER
33 where His Honour Judge Richardson says as follows:-

“The discount rate which the employment tribunal used in this case
derived from personal injury law and practice. The discount rate
prescribed for use in personal injury cases is set by the Lord
Chancellor, pursuant to Section 1 of the Damages Act 1996. By the
Damages (Personal Injury) Order 2001 the Lord Chancellor has set
a rate of 2.5%. The legal background to the setting of this rate is
helpfully described in a note to Section 1 of the 1996 Act, contained
in Section 3(f) of Volume 2 of the Supreme Court Practice. An
employment tribunal is not bound by this discount, but it is, in our
Jjudgment, good practice to adopt it.”

Accordingly Mr Linden submits that that is the rate we should apply on the
basis that it is appropriate for tribunals to adopt that rate so as to provide the
parties with greater certainty as to the way in which tribunals will approach
whole career loss claims until such time as the Lord Chancellor reviews that
discount rate.

Ms McNeill, however, contends for 1%. She points out both the terms of the
Damages Act and the decision of Benchmark Dental Laboratories
provides the Tribunal with discretion to use a different rate, if we consider it
appropriate. Ms McNeill contends that we should adopt a discount rate of
1%, Mr Linden accepts that if we do not apply a 2.5% discount rate then 1%
would be the appropriate rate.

Ms McNeill points to the fact that the current discount rate was fixed ten
years ago. The economic conditions now are very different to those that
prevailed in 2001. We are informed that the Lord Chancellor has announced
an intention to conduct a review of that discount rate but as yet no such
review has taken place. We are told that it is commonly accepted that as
and when that review takes place the discount rate will be significantly
reduced.

The Claimant has obtained a report from Mr Anthony Carus who is an
Actuary. He has not attended to give evidence Mr Linden indicating he had
no wish to cross-examine him. In his report Mr Carus reviews the current
position in relation to the discount rate. He refers to the authority of Wells v.
Wells and says:-

“The majority of the speeches in Wells v. Wells considered it
appropriate to set a discount rate by taking a three year average of
gross redemption yields on Index Linked Government Stock (ILGS)
using an assumed inflation rate of 5% per annum. The Lord
Chancellor reduced this inflation assumption to 3% per annum to
reflect the then market expectations.”
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104. He then applied his mind to the current economic circumstances. He
reviewed current trends in relation to gross redemption yields on Index
Linked Gilts. He reviewed trends and Bank of England projections in relation
to inflation. He reviewed a decision of the Guernsey Royal Court known as
Helmot v. Simon which suggested that a 1% discount rate was appropriate.
All that information led Mr Carus to conclude that the appropriate discount
rate should be 1% and not 2.5%.

105. In simple terms Mr Carus concludes that if we adopt a 2.5% discount rate
taking current trends in relation to inflation and in relation to gilt yields into
account the Claimant will be significantly undercompensated. A rough
calculation we have carried out shows that it will make a difference of
something in the order of £200,000. We have also considered Council
Directive 2000/78/EC entitled “Establishing a General Framework for
Equal Treatment in Employment and Occupation”. Article 17 of that
Directive reads:-

“Member states shall lay down the rules on sanctions applicable to
infringements of the national provisions adopted pursuant to this
Directive and shall take all measures necessary to ensure that they
are applied. The sanctions, which may comprise the payment of
compensation to the victim, must be effective, proportionate and
dissuasive.”

106. It is therefore incumbent upon us to provide an effective and a proportionate
remedy to the Claimant.

107. It seems to us that the choices that we have are either to adopt Mr Linden’s
submissions and follow the good practice recommended by His Honour
Judge Richardson in the Benchmark case and thereby knowingly under-
compensate this Claimant for the future loss that she will sustain. Mr Linden
contends that we are talking about a long period of time, that situations can
change and that it is inappropriate to base our decision upon a snapshot as
to the present economic situation. The answer to that, it seems to us, is that
we can either follow his submission knowing that that is likely to lead to the
wrong result or accede to Ms McNeill's submission which will give a greater
chance, on the basis of Mr Carus’ expert evidence, that the Claimant will be
properly compensated. We prefer that latter course of action.

108. The next issue that we have to determine is to decide what discount we are
going to apply to that multiplier to take contingencies into account. As the
introduction to the Seventh Edition of the Ogden Tables makes clear the
multipliers set out within their tables only make provision for mortality:-

“The tables do not take account of the other risks, vicissitudes of life,
such as the possibility that the claimant would for periods have
ceased to earn due to ill-health or loss of employment. Nor did they
take account of the fact that many people ceased work for
substantial periods to care for children or other dependants. Section
B suggests way in which allowance may be made to the multipliers
for loss of eamings, to allow for certain risks other than mortality.”

Section B deals at length with the issue of contingencies and suggests that,
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as a starting point, in this case, we should refer to Table C which, adopting
the Claimant's age at the date of trial of 54, would lead to a discount of 0.83.

Ms McNeill suggests that that would be too great a discount. She points to
the fact that the Claimant was unlikely to have any more children. She
points to the fact that Consultants are not very often made redundant
(indeed Dr DeHavilland tells us that there has only ever been one Consultant
made redundant). She points to the very secure nature of a Consultant's
employment. She suggests that we should adopt a discount of 0.95% and
we agree with that submission.

On the basis of those findings the parties agree that the relevant multipliers
are found at Table 10/12 of the Ogden Tables.

We then turn to the issue of the correct multiplicand. There is attached to
the Claimant's schedule of loss a detailed breakdown of the Claimant's
expected pay from 2011/2012-2019/2020. Those figures, however, assume
that the Claimant would have been awarded four Clinical Excellence Awards
in 2004/05 and assume that she would continue to receive one award every
three years, whereas we have found that she would have received such
awards only every five years as from 2011

We have therefore adjusted those earnings figures to take those changes
into account which produced a result that the Claimant's net projected
earnings would be as follows:-

2012/13 £67,531.02
2013/14 £73,627.18
2014/15 £73,627.18
2015/16 £73,627.18
2016/17 £73,627.18
2017/18 ) £73,627.18
2018/19 (one additional CEA) £79,908.75

We then adopt a more rough and ready approach in relation to the
Claimant’s loss of earnings for the next six years (taking her up to the
projected retirement age of 2026), we assume three further years at a net
income of £79,908.75, we then assume a further CEA increasing her net
annual income to £82,908.75.

We then add together those fourteen years' projected future annual earnings
and divide the total by fourteen in order to achieve an average figure which
produces a multiplicand of £77,424.06.

We then have to calculate the correct multiplier assuming the retiring age of
68. Assuming a retiring age 65 at a 1% discount Table 10 tells us that the
appropriate multiplier is 11.06. Assuming a retiring age of 70 Table 12 tells
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us that the appropriate multiplier is 15.09. The difference between those two
figures is 4.03.

In order to achieve a multiplier for a projected retirement age of 68,
therefore, we multiply 4.03 by 3/5 which produces a figure of 2.42.

By adding 2.42 to 11.06 that achieves a multiplier of a projected pension age
of 68 of 13.48. We then discount that figure by 0.95 which achieves a
multiplier of 12.81.

£77,424.06 x 12.81 achieves a future loss of earnings figure of £991,802.20.

We have then considered the issue of residual earning capacity. We have
concluded that there are no prospects of the Claimant returning to work as a
Medical Consultant. She is currently 53 years of age, if it takes the GMC
another year to sort out their proceedings she will be 54. It will then take two
or three years for her to undergo the medical treatment that she needs
before any significant improvement on her state of health is achieved. That
takes her to 57. She would then need to persuade an NHS Trust to employ
her on the basis that she would have to undergo extensive retraining under
the supervision of NCAS. The joint view of the medical experts is that she is
not likely to affect a complete recovery from her current condition. She will in
addition be extremely vulnerable to further attacks of depression. If we then
throw into the equation all those factors that Dr Davies considered relating to
her personality, her feelings towards the Trust and the medical profession as
a whole and the impact that Dr DeHavilland’s understandable feelings have
upon that situation we have no difficulty in concluding that her career, as a
doctor, has come to an end.

As Mr Linden submits however that we are compensating her for loss of
earnings for a significant period of time. The Respondents, as will be
mentioned hereafter, are agreeing to pay £50,000 towards her medical
treatment. Such treatment is highly likely to have a beneficial effect upon
her. She is a highly intelligent and talented woman with a high level of
education. She has an extensive knowledge and skills base in relation to
medical matters. We agree that we should not assume that Dr Michalak will
never work again in any capacity whatsoever. We do however think that
bearing in mind the Claimant’'s age when she will be in a position to look for
any sort of work, bearing in mind the fact that such work is bound to be part-
time or casual in its nature because of her requirements to care for her son
her potential earning capacity is modest. Doing the best we can we assume
that over the rest of her working life she would be able to earn £50,000 net.
That reduces the future loss of earnings claim to £941,802.20.

Private Practice

121.

The Claimant contends that we should compensate her for such earnings as
she could have been able to receive from private practice had it not been for
these events. Dr Michalak’s specialty was in nephrology. Dr DeHavilland
concedes that that is not an area, by itself, which immediately attracts private
work because patients with kidney problems are usually in a state of crisis
which makes the facilities of the National Health Service immediately
available. We have next to no evidence before us which could lead us to
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conclude that such private work would have been available or what level of
earnings the Claimant could have hoped to receive from such work. As we
have already observed if we had assumed that the Claimant would have had
the capacity to obtain private work we would have arrived at a retirement age
lower than 68. We therefore make no further award in relation to that claim.

Life Insurance

122.

It is agreed that that is a benefit which the Claimant has lost and that she
should be awarded the sum of £1 5,000.

Pension Loss

123.

124.

125.

126.

127.

128.

129.

There is an issue between the parties as to the way in which we should
approach the loss of pension calculation. The Claimant contends that we
should adopt the approach contended for in Auty v. National Coal Board
[1985] WLR 784. The Respondents contend that we should adopt the
approach set out in the booklet headed “Compensation for Loss of
Pension Rights Employment Tribunals” the Third Edition.

We have decided to adopt the latter approach. Those guidelines have of
course only comparatively recently become available. We find them much
simpler to apply and they are the product of a recent review by the
Government Actuary Department. This is clearly a case where we should
adopt the substantial loss approach.

The parties agree that the value of the Claimant's accrued final salary
pension rights to date of dismissal is £16,182.05 per annum.

We have to determine then the value of her prospective final salary pension
rights up to her projected retirement age of 68 had she not been dismissed.
The figures that we have adopted in relation to the future loss of earnings
calculation have assumed that the Claimant's net income, by retirement age,
will be £82,908.75. In order to calculate the pension figure, however, we
need to use the gross salary. Fortunately we are, once again, assisted by
the Claimant's schedule of loss. At Page 19 of that schedule for the year
2017/18 that shows a net earnings figure of £82 269 which is not a long way
away from our projected final salary figure of £82,908. That net figure
derives from a gross of £148,346.75 and, extrapolating those figures, we
work on the assumption of a final gross salary figure of £149 308.

This is a one eightieth pension scheme and the Claimant has been a
member of that scheme since 1994, Working up to 2026 she would have
completed 32 years of pensionable employment.

We therefore calculate the pension loss to be used as Figure A at £149,308
x 32/80 = £59,723.20.

We then have to turn to the appropriate multiplier. In order to calculate the
value A figure we need to use Table 6.4. Unfortunately those tables only
adopt retirement ages of up to 65. We therefore need to extrapolate the
figures in order to achieve the appropriate multiplier for a predicted
retirement age of 68. Looking at the Claimant's age at dismissal, being 49,
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Table 5.4 shows multipliers of 22.18, 19.08 and 15.98 for retirements ages of
55, 60 and 65 respectively. The difference between those three figures in
each case is 3.1. If we therefore deduct from 15.98, three fifths of 3.1 that
leads to a multiplier of 15.98 minus 1.86 being 14.12.

130.  Similarly when we look at Table 6.4 in calculating the value of the Claimant's
current deferred pension the respective figures are 20.46, 16.36 and 12.74.
The difference between the first two figures is 4.1,and between the second
two figures is 3.62. We therefore assume that if they were looking at a
retirement age of seventy they would reduce the figure of 12.74 by three.
We therefore deduct three fifths of three from the multiplier of 12.74. That
means that the multiplier is calculated as 12.74 minus 1.8 =10.94.

131.  Adopting those multipliers Figure A is 14.12 x £59.723.20 = £843,291.58.
Figure B = £16,182.05 x 10.94 = £177.031.62.

132.  A-B=£666,260.
133.  As we have already concluded the Claimant will never return to pensionable
employment and accordingly there is no withdrawal factor to take into

account.

Provision of Future Care

134.  The parties agree that we should award the cost of future care for the next
three years. We adopt the figure in relation to past care for the period from 1
December 2008. We therefore award three years at 35 hours per week x 52
weeks x £7.60, that is 3 x £13,832 totaling £41,496. We then deduct the
25% discount of £10,374 producing an award of £31,122.

Medical Treatment
135.  This figure is agreed at £50,000.
Enhancement

136. At Paragraph 555 of the first decision we concluded that the Respondents
had failed to comply with the statutory grievance procedure in relation to the
grievance lodged by the Claimant on 1 June 2007. In Paragraph 556 we say
as follows:-

‘It should however be borne in mind that the Claimant was making
incredibly grave and serious allegations within that grievance. Our
findings show that those allegations were justified. If the Trust had
followed procedures, both their own and the statutory procedures,
they should have appointed an external investigator who may then
have revealed precisely what was going on. By that time Dr
DeHavilland had the evidence to produce. If that had happened
events could have turned out very differently.”

137.  Pursuant to Section 31(3) of the Employment Act 2002:-
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“If, in the case of proceedings to which this section applies, it
appears to the employment tribunal that:-

(a) the claim to which the proceedings relate concerns a matter
to which of the statutory procedures applies,

(b) the statutory procedure was not completed before the
proceedings were begun, and

(c) The non-completion of the procedure was wholly or mainly
due to failure by the employer to comply with a requirement
of the procedure,

it must, subject to Subsection (4), increase any award which it makes
fo the employee by 10% and may, if it considers it Just and equitable
in all the circumstances fo do so, increase by a further amount pyt
not so as to make a total increase of more than 50%.

Subsection (4) reads:-

“The duty under Subsection (2) or (3) to make a reduction or
increase of 10% does not apply if there are exceptional
circumstances which would make a reduction or increase of that

We have been taken through some authorities. Abbey National Pic v.
Chagger confirms that the size of an award of compensation may be an
exceptional circumstance to justify awarding nothing or less than 10%.

We are referred to Wardle v. Credit Agricola Corporate and Investment
Bank [2011] IRLR 604 and [2011] IRLR 819 where Lord Justice Elias gives
the following guidance, (adopting Mr Lindens Summary in his written
submissions):-

1. The award has a punitive element and degree of culpability
is therefore relevant, but it is wrong to see the uplift in purely
penal terms.

2. The ET should start with 10% and then consider whether‘it is

just and equitable to award more and, if $0, how much more.
There needs to be positive reasons to go above 10% and
the ET should not automatically do so even where the
breach is more than technical.

3 An increase to 50% would be very rare indeed and reserved
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for the most egregious of cases.

4. The ET should also consider the percentage uplift in terms of
its financial value and having regard to the view which
members of the public would have as to the amount of the
award and the sorts of sums which are awarded for injury to
feelings and for aggravated damages.

5. In any event the uplift must be applied to the loss which
resulted from the act in respect of which there was a breach
of procedure.

142, Were it not for the value of this award we would have no hesitation in
concluding that a 50% uplift would have been appropriate. As our first
decision makes clear the Respondents in this case embarked upon a
campaign against the Claimant which was designed not only to get rid of her
but, in the process, to isolate her and to prevent all the procedures which
should have had the effect of subjecting their actions to external scrutiny
from having that effect. One of those procedures was their own and the
statutory grievance procedure. As our first decision makes clear if, as their
own procedures dictated, they had appointed an external investigator who
had approached this matter with an open mind in the light of the evidence
that Dr DeHavilland had by then gathered there is a strong probability that
these disciplinary proceedings would have been shown for what they were.
It was dishonest in the extreme to tell her that these grievances would be
dealt with during the course of the disciplinary process so as to distract her
representative during the disciplinary hearing when in fact no such thing was
going to happen. Where a large employer deliberately for their own
purposes refuses to comply with the statutory grievance procedure, as then
applied, those would be circumstances which would amount to exceptional
circumstances justifying, in our view, that maximum uplift.

143.  As Mr Linden however points out were we to impose such an uplift we
would, when the tax grossing up calculation is taken into account, effectively
be requiring the Respondents to pay an additional sum of about £3,000,000.
We agree that that is wholly disproportionate and would not command public
respect.

144.  On the other hand Parliament directed that such uplifts should be awarded in
circumstances such as these and although these statutory provisions are
now obsolete we do not think it appropriate, at all, to adopt the Respondents’
proposition and impose no penalty whatsoever for this failure. We do,
therefore, have to arrive at a balanced view as to the appropriate point for
this mark up. We do refer ourselves to the words of Lord Justice Elias in
Wardle (No 2) where he says:-

“In our judgment, bearing in mind the considerations identified
in the main judgment, and having regard to the fact that there
were serious and cavalier breaches of the procedures, as the
Tribunal properly found, we consider that an appropriate figure
would be 15%.”

145. It is true that the award in that case was much smaller than the award in this
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case but nonetheless we believe that the same principles apply and we
conclude that 15% is an appropriate uplift in this case.

146.  Attached hereto is a schedule (p42) showing what sums by way of
compensation we have awarded so far. In summary we have made awards
in relation to the discrimination claim totaling £2,075,409.00 to which we
have added the 15% uplift of £311,311.35 producing a total of £2,386,720.35
to which we add compensation for unfair dismissal of £7,180 producing a
total of £2,393,900.35.

Taxation

147.  We then have to apply our minds to the issue of taxation. The principles are
clear and are not in dispute namely that the Claimant will be taxed upon
those parts of this award which properly bear income tax within the year in
which payment falls due. We therefore have to calculate what sum needs to
be awarded to the Claimant so that after payment of such tax as falls due,
she is left with the sum to which she is entitled pursuant to this award.

148.  We have to determine what parts of this award will bear income tax. Tax is
not payable because Her Majesty's Revenue and Customs believe that it
should be but it is payable only if statute provides for such payments to be
taxable. Statutory authority is contained within the Income Tax (Earnings
and Pensions) Act 2003. Of relevance to these proceedings tax is payable
on employment income (Section 1) which includes earnings (Section 7),
defined in Section 62 as:-

“Any salary, wages, fee, gratuity or other profit or incidental benefit of
any kind obtained by the employee if it is money or money’s worth,
or anything else that constitutes and emolument of the employment.”

149.  Of greater relevance to this claim income tax is payable pursuant to Section
401 which provides that:-

“1) This chapter applies to payments and other benefits which
are received directly or indirectly in consideration or in
consequence of, or otherwise in connection with —

(a) the termination of a person’s employment,

(b) a change in the duties of a person’s employment,

(c) a change in the eamings from a person’s
employment.

(2) This chapter does not apply to any payment or other benefit
chargeable to income tax apart from this chapter.”

150.  Finally Section 403(1) makes provision for the £30,000 exemption of which
we are all familiar.

151. We therefore have to determine what heads of damages set out in the

attached schedule will attract income tax. In our view the following heads of
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award neither amount to earnings nor amount to payments or benefits
received directly or indirectly in consideration or in consequence of or
otherwise in connection with the termination of the Claimant's employment:-

Injury to feelings
Psychiatric injury

Care

Interest on all but earnings
Future care

Medical treatment

To our calculation those sums total £226,641.77. We add to that figure the
15% markup as to those items which totals £33,996.26 producing, to our
calculation, a non-taxable element of £260,638.03. If we deduct that figure
from the total award of £2,393,900.35 that produces an element which, in
our view, is liable to taxation of £2,133,262.30 from which we deduct the
£30,000 exemption producing a taxable award of £2,103,262.30.

152. We then have to carry out a calculation which produces a sum of money
which, after payment of tax, will produce that figure. It is many years since
this Tribunal studied mathematical equations. We are indebted, once again,
to the Claimant's representatives for the methodology attached to the
schedule of loss to show how that grossed up figure should be calculated.
We have to admit that we do not understand it but we accept that it works.
We attach hereto a copy of our grossing up calculation (see p43). As it will
be seen we calculate that in order to provide the Claimant with a sum of
£2,103,262.31 she needs to receive £4,161,564.60.

153.  We then have to pull together those figures as set out also in the attached
summary of claim (see p43). It seems to us that there are four component
parts to that calculation, the initial taxable award, the tax payable thereon,
the tax free element of the award and finally the £30,000 exemption which
we had deducted from the calculation. As will be seen that produces a total
award of £4,452,202.60.

154.  We have little doubt that there is ample scope for error within these
calculations. If either party identifies substantial error they are invited to
make application to the Tribunal to review this decision which, hopefully, can
be done with agreement of the other side to avoid further expense being
incurred.

155. The Claimant's schedule of loss invites us to make various awards against
each of the various Respondents against whom liability has been
established. We admit that had we felt free to do so we would have been
tempted to make specific awards against the individual Respondents on the
basis that we would have wished them to bear some small part of the
compensation payable to this Claimant by reason of their conduct so as to
relieve, in some small part, the public purse. We have however been
referred to the Employment Appeal Tribunal decision of London Borough
of Hackney v. Sivanandan [2011] IRLR 740 in which Mr Justice Underhill
specifically disapproves of that practice on the basis that the liability for
discrimination should be joint and several as between all the Respondents

against whom findings have been made. We make that award accordingly.
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186.  Ms McNeill tells us that it had been her intention to ask us to make a
recommendation that the Trust should write to the GMC in terms designed
to persuade them not to proceed further against the Claimant. We
understand, however, that the terms of such a letter has been agreed and
that the Trust have agreed to send it without the need of such an order.

157.  Finally there is before the Tribunal an application for a Preparation Time
Order pursuant to Rules 42, 43 and 44 of the Tribunals Rules of Procedure.
Mr Linden concedes that such an Order is appropriate the dispute between
the parties being whether this Tribunal should make one Order of £10,000
(being the maximum Order that can be made) or, as the Claimant contends,
two Orders one in the sum of £10,000 the second in the sum of £5,000. The
basis of that dispute is that there were in fact before the Tribunal two claims
the first being lodged in relation to the Clinical Excellence Award issue, that
matter was listed to be heard three days after the Claimant was dismissed,
that Hearing did not, accordingly, take place as the second claim was then to
be issued and this Judge believed it appropriate for all issues to be dealt with
together.

158.  Rule 42(1) states:-

“A tribunal or employment Judge may make an order (“a preparation
time order’) that a party (‘the paying party”’) make a payment in
respect of the preparation time of another party (‘the receiving
party’).”

159.  Rule 42(5) reads:-

“A party may apply to the tribunal for a preparation time order to be
made at any time during the proceedings. An application may be
made at the end of a hearing...”

160. It seems to this Tribunal clear that that Rule refers to making an Order in the
singular. We do not think that it would be right to encourage parties to issue
a multiplicity of Claim Forms dealing with each head of claim instead of
incorporating each head on one Claim Form in order that, if successful, they
can apply for a Preparation Time Order in relation to each of those claims.

161. At any event we note that in relation to the Clinical Excellence Award issue
essentially, although not only, that was a complaint of indirect discrimination,
that claim effectively was unsuccessful.

162.  In those circumstances we do make a Preparation Time Order in the sum of

£10,000.
b
1

Employment Judge Burton
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Schedule of Past Loss of Earnings

Value of CEA

Less pension @ 6%

Less Higher Rate NIC @ 1%
Less Higher Rate tax @ 40%

Net value

Value of CEA
Less pension
Less NIC
Less tax

Net value

Value of CEA (a second being awarded)
Less pension

Less NIC
Less tax
Net value
Value of CEA
Less pension
Less NIC
Less tax
Net value
Reduce to 25%
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2005/06
£

2,789.00
167.34
27.89
1,037.51

1,556.26
2006/07
£
2,830.00

169.80

28.30
1,052.76

1,579.14
2007/08
£
5,743.00

344.58

57.43
2,136.39

3,204.60

2008/09

1/4/08-14/7/08

£

5.826.00
495.21
58.26
2,109.01

3,163.52

790.88

16.12



Basic pay

Additional PA

On call payment
Telephone allowance
CEA

Reduce to 75%

Less pension @ 8.5%

Less NIC @ 9.4% on £40,440
Less NIC @ 1% on £46,978.94

Less personal allowance

Tax @ 20% on (75% x 37,400)
Tax @ 40% on balance

Net pay
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15/7/08-31/3/09

£

88,049.00
17,609.80
4,402.45
138.00
2,826.00

116,025.25

87,018.94
7,396.61
3,763.76

469.79

75,388.75

9,190.00

70,198.78

5,610.00

16.859.12

47,729.66
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Basic
Additional PA
On call payment
Telephone
CEA

Gross
Less pension @ 8.5%

Less Basic Rate NIC
Less Higher Rate NIC

Less personal allowance

Tax @ 20%

Tax @ 40%

Net pay
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2009/10
£

89,370.00
17,874.00
4,468.50
138.00
5.870.00

Case No: 1810815/2008

117,720.50

10,006.24
4,124.25
738.45

102,851.56

7,360.00

95,491.56
7,480.00

23,236.62

64,774.94

16.12



Basic
Additional PA
On call payment
Telephone

CEA

Less pension @ 8.5%
Less Basic Rate NI
Less Higher Rate NI

Less personal allowance

Less tax @ 20%
Less tax @ 40%

Net

X 75%
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2010/11
£

89,370.00
17,844.00
4,468.50
138.00
5,914.00

Case No: 1810815/2008

117,764.50

10,009.98
4,124.25
738.89

102,891.38

7,360.00

95,531.38

7,480.00
23,252.55

64,798.83

48,599.12

15.12



Case No: 1810815/2008

Summary
£

2005/06 1,556.26
2006/07 157914
2007/08 3,204.60
2008/09 (1) 790.88
2008/09 (2) 47.729.66
2009/10 64,774 94
2010/11 48599.12

Total 168.234.60
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Case No: 1810815/2008

Schedule of Interest

1. For Injury to Feelings - £30,000
£ £
16/1/06-1/2/09 x 30,000 x 6% = 158 weeks @ £34.61 5,468.38
2/2/09-1/6/09 x 30,000 x 3% - 17 weeks @ £17.34 294 .27
2/6/09=30/6/09 x 30,000 x 1.5% = 4 weeks @ 8.65 34.60
1/7/09-2/8/10 x 30,000 x 0.5% = 56 weeks @ £2.88 161.28
5958.53
2. For Psychiatric Damage - £56,000
1/7/06-1/2/09 x 56,000 x 6% = 135 weeks @ £64.61 8,722.35
2/2/09-1/6/09 x 56,000 x 3% = 17 weeks @ 32.31 549.27
2/6/09-30/6/09 x 56,000 x 1.5% = 4 weeks @ £16.15 64.60
1/7/09-2/8/10 x 56,000 x 0.5% = 56 weeks @ £5.38 301.28
9,637.50
3. For Loss of Earnings

2004-2008 @ 6% = £7,847.27 x 6% = £470.86

Divide by 2 235.43
2009-11 @ 1%
£161,745.28 x 6% x 2 years =2 x £1,617.54 3,235.08
3,470.51
4. For care
56 weeks x £11,088 x 6% = 56 x £12.79 = 716.24
Total interest 19,782.78
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Case No: 1810815/2008

Schedule of Compensation prior to Grossing Up for Tax

Discrimination

Injury to Feelings
Psychiatric Injury
Exemplary Damages
Past Loss of Earnings
Care

Interest

Future Loss of Earnings
Life Insurance

Loss of Pension
Future Care

Medical Treatment

Total
Add 15%
Total

For Unfair Dismissal

232 Reserved judgment
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£

30,000.00
56,000.00
4,000.00
168,234.60
43,207.50
19,782.78
991,802.20
15,000.00
666,260.00
31,122.00
£0,000.00

2,075,409.00

311,311.35

2,386,720.35

7,180.00

£2,393,900.35

15.12



Case No: 1810815/2008

Grossing Up Calculation

£ £
Initial Taxable Award 2,103,262.30
X2 4,206,524.60
Less 44 960.00
Grossed Up Award = 4,161,564.60
Less ITA 2,103,262.30
Grossed Up Tax Award £2,058,302.30
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Case No: 1810815/2008

Summary of Claim

Initial Taxable Award

Add Tax

Add tax free element
Add back tax exempt sum

232 Reserved judgment

Being a total of

44

£

2,103,262.30
2,058,302.30
260,638.03
30,000.00

4,452 202.60

15.12



NOTICE

INTEREST ON DISCRIMINATION AND EQUAL PAY AWARDS
The Employment Tribunals (Interest on Awards in
Discrimination Cases) Regulations 1996

Tribunal case number(s): 1810815/2008

Dr E Michalak v R1)The Mid Yorkshire Hospitals NHS Trust
R2) Dr David Dawson
R8) Dr Colin White

R12) Mrs Diane Nicholls

The Employment Tribunals (Interest on Awards in Discrimination Cases)
Regulations 1996 apply the Employment Tribunals (Interest) Order 1990 so
as to provide that sums of money payable as a result of a judgment of an
Employment Tribunal under discrimination or equal pay legislation (excluding
sums representing costs or expenses), shall carry interest where the sum
remains unpaid on a day (“the calculation day") which immediately follows the
day (“the relevant judgment day”), that the document containing the Tribunal's
judgment is recorded as having been sent to the parties.

No interest will be payable if the full amount is paid to the complainant
within 14 days after the judgment is sent to the parties.

The rate of interest payable is that specified in section 17 of the Judgments
Act 1838 on the relevant judgment day. This is known as "the stipulated rate
of interest" and the rate applicable in your case is set out below.

The following information in respect of this case is provided by the Secretary
of the Tribunals in accordance with the requirements of Article 12 of the
Order:-

"the relevant judgment day" is: 13 December 2011

"the calculation day" is. 14 December 2011

"the stipulated rate of interest"is. 8% per annum

" The Employment Tribunals (Interest) Order 1990 S11908/479



