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Foreword
by the Secretary of State for Health

In January this year we published the first ever NHS Constitution, demonstrating
our commitment to safeguarding the NHS for generations to come and to
pressing forward with the process of reform and renewal of our NHS services.

This innovative approach was widely welcomed for the clear picture it presented
of the values and enduring principles of the NHS. For the first time everyone could
see in one place what the NHS stands for, and what they can expect and are
entitled to from it.

We developed the NHS Constitution in partnership with the patients who use the
NHS, the public who fund it and the staff who work in it. This spirit of partnership
has ensured it is a document that everyone can understand, support and be proud
of. As we move forward the NHS Constitution will underpin the delivery of high
quality care throughout the NHS.

To ensure the NHS Constitution fulfils this vital role it must remain relevant to
everyone receiving or providing NHS care, and reflect the needs, desires and
aspirations of patients, staff and the public. Building Britain's Future signalled
the areas where we were considering extending the NHS Constitution to deliver
these benefits.

Our intention in bringing forward the new proposals in this consultation shows
our commitment to strengthening patient and public entitlements. By ensuring the
NHS Constitution remains relevant, we are continuing the shift from centralised
control and targets towards an NHS where power is in the hands of patients and
the public.

In the past, consistent standards throughout the NHS have been delivered through
clear targets based on what people wanted. In recent years this has helped deliver
improved performance, especially in reducing waiting times. Where these targets
have been met, we now have an opportunity to create clear and meaningful
rights for individuals. Empowering patients in this way will ensure that all patients,
regardless of where they live or who they are, are guaranteed these levels of care.
It will mean that patients themselves have the power to ensure that there can be
no return to the unacceptable standards of care which were common in the NHS
we inherited in 1997.



Alongside these new rights, we will continue to remind patients of their
responsibility to other patients to use the NHS wisely and to do their part to help it
work effectively.

The proposals in this document celebrate the successes of the NHS and secure
them for the future. This is why I'm pleased to publish this consultation, and look
forward to hearing your views on these proposals.

N

. )
/&'—]‘.-'x._;'vl E-Tm L\_M_'

Rt Hon Andy Burnham MP
Secretary of State for Health

Foreword



Executive summary

The NHS Constitution, published in January this year, brought together in one
place what the NHS does, what it stands for and the commitments it should live
up to. It describes the values and enduring principles of the NHS.

The NHS Constitution renews our commitment to the principles of the NHS -
a service that is for everyone, paid for out of taxes, based on clinical need not
ability to pay, and without discrimination of any kind.

To guarantee that the NHS Constitution is enduring it needs to reflect what
matters and continue to be relevant to the needs of patients, the public and staff
in the 21st century.

We have always said the NHS Constitution should be an evolving document,
which reflects the expectations people have of the NHS, and that we would have
an open and transparent debate on any changes to it.

The progress in reducing waiting times for elective care and for access to cancer
specialists gives us the opportunity to turn these achievements into rights for
patients, locking in the improvements the NHS has made. Further than this, if it
is not possible for an individual to be treated within the expected waiting times,
we propose that the NHS does everything within its power to offer that patient
a range of alternative providers where they could be treated sooner.

This consultation also proposes that our commitment to the NHS Health Checks
programme, which assesses an individual's risk of heart disease, stroke, diabetes
and kidney disease, becomes a right for all people aged 40 to 74. This will ensure
that everyone who stands to benefit from the programme will be guaranteed the
opportunity to take part.

This consultation document also welcomes views on areas where we believe we will
soon be able to offer rights, such as dentistry, evening and weekend access to GPs,

personal health budgets and the ability to choose to die at home. In September, the
Prime Minister announced our intention to develop rapid access to diagnostic tests.

Here we provide more detail of what a right to those tests would mean.

We welcome your views on all these areas. The NHS belongs to us all and its
Constitution is designed to reflect what matters. This is a chance to help shape the
future of the NHS Constitution and how it will benefit us all.



1. Introduction: The
NHS Constitution and
Building Britain's Future

The NHS Constitution

1.1 The NHS Constitution, published on 21 January 2009, brings together for the
first time the principles, values, rights and responsibilities that underpin the
NHS." It is designed to make sure that the NHS and its founding principles
are protected in the 21st century.

1.2 The NHS Constitution supports patients, the public and staff by clearly
setting out their legal rights. It contains 25 rights for patients and the public,
covering all aspects of care from access to services to quality of care. It also
includes 14 pledges to patients and the public, expressing an ambition to
improve, going above and beyond the legal rights.

1.3 The NHS Constitution (and its accompanying Handbook, which describes in
more detail how each right and pledge takes effect) was based on extensive
consultation and research. The formal consultation process was led locally by
primary care trusts (PCTs) and allowed many thousands of people to take
part in the discussion and have their chance to shape the final document.

1.4 An independent Constitutional Advisory Forum, made up of leading
experts and stakeholders, was established to oversee the process and make
recommendations on how to improve the NHS Constitution and embed it
in the NHS. As such, the NHS Constitution represents a lasting settlement
between patients, the public, staff and the NHS itself.

1.5 The NHS Constitution can be found at:
www.dh.gov.uk/en/Healthcare/NHSConstitution/index.htm

Legal status

1.6 The NHS Constitution itself is not a piece of legislation: it is a ‘declaratory’
document, which articulates the existing legal position. Its value is in bringing
together existing law alongside pledges, responsibilities, and the NHS-wide
values and principles. However, all the rights set out in the NHS Constitution
are underpinned by law and are legally enforceable. Any new right must be

1 The NHS Constitution applies only to the NHS in England. The devolved administrations in
Scotland, Wales and Northern Ireland are responsible for developing their own health policies.
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1.7

1.8

1.9

separately established in law, for example by new legislation, if it is to be
included in the NHS Constitution.

In addition, the provisions of the Health Bill, which is expected to receive
Royal Assent by mid-November 2009, will require all providers of NHS care
in England, from foundation trusts to the private and third sectors, to “have
regard to" the NHS Constitution. This means that they will have to take it
into account in all their actions and decisions, putting the NHS Constitution
at the heart of everything the NHS does.

The publication of the NHS Constitution was only the first stage of the
journey; the legislation will ensure that the NHS Constitution makes a lasting
difference. It will require the Government to:

® carry out a full review of the NHS Constitution at least every ten
years, with consultation involving patients, the public, carers and staff.
The Handbook must be reviewed at least every three years;

® consult before making any changes to the NHS Constitution in the
interim (any changes to the principles in the NHS Constitution must
be made by regulations, subject to the scrutiny of Parliament); and

* report every three years on the impact of the NHS Constitution.

This will secure an enduring future for the NHS Constitution, while at the
same time providing flexibility for its contents to evolve over time. The
NHS Constitution is designed to be a living document, and we intend to
incorporate further rights and pledges as the NHS continues to improve.

1.10 We are intending to bring the duty to have regard to the NHS Constitution

into force in January 2010. To help prepare for this, leading experts and
stakeholders were invited to form a State of Readiness Group to assess
the level of preparation in the health service for the NHS Constitution.
The group was asked to make recommendations on how to embed the
NHS Constitution within the NHS to ensure that it makes a real difference
for patients, staff and the public. The Group's report will be submitted

to the NHS Management Board in November.



Introduction: The NHS Constitution and Bulding Britain's Future

From targets to rights/entitlements

1.11 Building Britain's Future, published in June 2009, signalled a new direction
of travel for public services: moving from a system based largely on targets
and central direction to one where individuals have clear entitlements over
the services they receive, backed by clear and effective means of redress.?

1.12 That is not to say that targets have not played their part: waiting times in the
NHS have improved dramatically in recent years as a result of targets based
on what people said mattered to them. Previously it was not uncommon
for patients to wait over 18 months. Over the last 12 years the NHS has
improved to a point where patients can expect to be treated within a
maximum of 18 weeks, and often much sooner.

1.13 It is precisely because those waiting time targets brought such significant
improvements that we are now in a position to lock them in in the form of
a binding commitment to patients.

1.14 The NHS Constitution gives us the foundation on which to build more
ambitious entitlements. It already describes the rights that everyone — NHS
staff, as well as patients and the public — has when it comes to NHS services.
As Building Britain's Future set out, we are now proposing to establish
new rights for patients and the public, and to enshrine those rights in the
NHS Constitution. This consultation document asks for views on:

® anew right to access services within maximum waiting times, or for the
NHS to take all reasonable steps to offer a range of alternative providers
where this is not possible; and

® the right to be offered a NHS Health Check every five years if you are
aged 40-74.

1.15 We are also seeking views on a series of other potential new rights which we
are seeking to put in place over the next five years around NHS dentistry,
choosing to die at home, personal health budgets and diagnostic tests within
maximum waiting times. Any detailed proposals for such new rights would
be the subject of further consultation, but we are now seeking your views on
whether these are areas that should be explored further.

1.16 The results of consultation on the draft NHS Constitution last year showed
clearly that people want rights to be meaningful: they want to know that
they can be depended on, and that we only call something a right if it can

2 www.hmg.gov.uk/media/27749/full_document.pdf



The NHS Constitution: A consultation on new patient rights

be delivered. That is why every right in the NHS Constitution has a legal
underpinning.

1.17 This consultation follows the same approach: it only proposes rights that the
NHS will be able to deliver. Where potential rights are put forward for the
longer term, we are clear that the NHS is not in a position to deliver them
immediately, but should be once further progress is made.

How we reached our proposals

1.18 The key proposals in this consultation document have been tested through
research and engagement with patients, the public and a wide range of NHS
staff. We now want to hear the views of a wider audience and give everyone
the chance to have their say on our proposals.



2.

Patient entitlements

Waiting times right

2.1

2.2

2.3

2.4

25

2.6

NHS waiting times are the shortest they have been since NHS records
began. This has been driven by establishing clear expectations of areas for
improvement and expected minimum levels of performance.

The use of carefully directed targets was necessary to turn around a

system where too often patients were subject to unfair variations in their
treatment. This postcode lottery meant that too many patients were waiting
an unacceptable length of time, often for no reason other than where they
lived. Such variations within a national service were not acceptable, and were
a clear sign that the NHS was not living up to the expectations of patients or
the public.

We listened to what patients and the public expected, and what they wanted
from the NHS. Waiting times targets clearly communicated to the NHS what
those expectations were. These targets are now being delivered across the
NHS. Where previously they were challenging and aspirational, they now
describe the minimum standard of delivery expected across the NHS.

The NHS has been meeting the 18 week waiting time standard at a national
level since August 2008. The latest figures show that 93.6 per cent of
admitted patients and 97.7 per cent of non-admitted patients were treated
within 18 weeks. Many patients are treated much sooner, with an average
wait of around eight weeks.?

The NHS is also successfully delivering access to a cancer specialist within
two weeks of a GP's referral. The latest figures show that 94.1 per cent of all
patients were seen within the two week waiting time, and we know that the
majority of those not seen within two weeks have chosen to wait longer.

The NHS Constitution includes meeting the current waiting times standards
as pledges to patients and the public. The pledge is “to provide convenient,
easy access to services within the waiting times set out in the Handbook to
the NHS Constitution” (the explanatory guide which sets out in more detail

3 www.dh.gov.uk/en/Publicationsandstatistics/Statistics/Performancedataandstatistics/18WeeksR
eferraltoTreatmentstatistics/index.htm
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2.7

2.8

29

what each right and pledge means). The Handbook states that: “patients
can expect to start their consultant-led treatment within a maximum of

18 weeks from referral for non-urgent conditions unless they choose to wait
longer or it is clinically appropriate that they do so"”. There should be no
other reasons for patients waiting longer than 18 weeks. For patients with
suspected cancer, the waiting time standard is “a maximum two-week wait
to see a specialist” from GP referral, unless they choose, despite the urgency
of the referral, to wait longer.

The NHS has delivered real improvements for patients in meeting these
commitments. This is why we believe it is the right time to secure its
achievements by turning these operational standards into enforceable rights
for patients.

We are seeking to lock in these successes, as set out in Building Britain's
Future, to ensure that the reductions in waiting times are preserved and
protected for patients. We propose to do this by creating a legal right using
the Secretary of State's power under the National Health Service Act 2006 to
direct certain NHS bodies. The right would be included in a revised version of
the NHS Constitution.

A legal right to treatment within a maximum of 18 weeks from referral and
to be seen by a cancer specialist within 2 weeks (or, where this is not met,
to be offered a range of alternative providers, wherever possible) would
help patients and the public to know what they can expect from the NHS in
terms of waiting times. Empowering patients in this way would mean that
their demands, rather than top-down targets, will maintain improvements in
waiting times, ensuring that the NHS continues to deliver high quality care
in a prompt manner.

2.10 Converting these waiting times pledges into a right — a legal entitlement

2.11

underpinned by law — would mean that for every patient the NHS would
have a duty to provide treatment within the specified times or to take
reasonable steps to offer a range of alternative providers, unless the patient
chooses, or it is clinically appropriate, to wait longer.

Our focus is on getting it right for patients the first time. The system already
works for the vast majority of people — but some patients do end up waiting
inappropriately. This is about making sure fewer patients are delayed, and

working towards all patients receiving their care within the appropriate time.



Patient entitlements

2.12 Recent successes show that the systems and incentives are already in place
to ensure the NHS consistently delivers on waiting times, with systematic
processes in place to intervene when this does not happen.

2.13 Patient empowerment will be key in providing further incentives for the
system to continue improving. Choice of provider at the point of referral
for a consultant-led outpatient appointment is already a powerful incentive
for providers to improve their performance. Access to information, at the
point of referral, on how providers are performing on a variety of factors —
including waiting times — encourages providers to improve their performance
or face patients choosing to be treated elsewhere.

2.14 However, more can be done so patients who do not choose to wait longer

and whose treatment is not delayed for clinical reasons are seen or treated as
soon as possible. Our proposals on redress, described later in this chapter, are

designed as a further incentive for improvement, by placing more power in
the hands of patients.

What would the right look like?

2.15 We propose including a new right for patients and the public in a revised
version of the NHS Constitution. The proposed right could read:

‘You have the right to access services within maximum waiting times, or
for the NHS to take all reasonable steps to offer you a range of alternative
providers if this is not possible. The waiting times are described in the
Handbook to the NHS Constitution.’

2.16 The directions establishing the right would then describe the maximum

waiting times that would apply. They would also be set out in the Handbook.

We propose setting out the detail in directions and the Handbook,
rather than on the face of the NHS Constitution, as the intention is that
performance will improve over time, with the maximum waiting times
continuing to decline. This means the right can be kept up to date with
these improvements in performance without needing to change the
NHS Constitution itself.

How would the right work?

2.17 Subject to the outcome of this consultation, the right would come into force
in April 2010. The NHS would be under a legal duty to ensure that all those
providing NHS care continue to meet the operational standards for 18 week
and 2 week waiting times. This duty would be created by issuing directions

11



The NHS Constitution: A consultation on new patient rights

12

2.18

2.19

to PCTs, requiring them to commission services to ensure that patients for
whom they are responsible receive care within the relevant waiting times.
If, despite their best efforts, a patient cannot be seen within the relevant
time, the PCT would be required to take reasonable steps to find and offer
a range of alternative providers. PCTs would need to make arrangements
with their providers to ensure that waiting times were complied with.

Any right around waiting times would need to include certain exceptions:
patients should be able to choose to wait longer; and in some cases delaying
the start of treatment will be in a patient’s best clinical interest.

It would also be unreasonable to place a legal obligation on the NHS to
meet the waiting times in every individual case. This does not mean that we
tolerate patients waiting unnecessarily. But we recognise that, in a very small
proportion of cases and despite the best efforts of the NHS, it is not always
possible to meet the waiting time limits. Rather than see the NHS dragged
through the courts for this small minority of cases, we want to offer a
meaningful form of redress for the patients who have not received what they
are entitled to.

2.20 The proposed legal duty would oblige PCTs to ensure that the existing

minimum operational standards on waiting times are met. Under our
proposals, patients would have a right to be treated within the specified
waiting times or for the NHS to take reasonable steps to offer a range of
alternative providers where this does not happen. This form of redress would
not apply to people who had originally chosen to wait longer or in whose
case it is clinically appropriate to wait longer.

Redress

2.21

For any patient who waits longer than the 18 week or 2 week waiting
times without a legitimate reason, we expect the NHS to put things right as
soon as possible. In the first instance, this should involve offering a quicker
appointment at the original provider. If this is not possible, we propose
that PCTs be under a legal obligation to take reasonable steps to find a
range of alternative providers which can see the patient more quickly than
the original provider, if this is what the patient wants. This means the NHS
would take steps locally to ensure that the small number of patients who
have an inappropriately long wait are treated or seen as quickly as possible.
This would work alongside existing patient engagement processes and the
NHS complaints procedure to ensure that any offer of redress is appropriate.



Patient entitlements

This is not about compensating people, but about putting things right for
patients as soon as possible.

2.22 Under the proposed system, patients who are eligible for redress will be able
to exercise their right by contacting their PCT. Patients will be given a point
of contact so that they are clear exactly who to approach.

2.23 The PCT would then be under an obligation to take all reasonable steps
to find a range of alternative providers to offer the patient a more timely
appointment. This obligation would be established in the Directions to
PCTs underpinning the right. Where possible, we would expect the range
of alternative providers to include NHS providers or private providers which
meet NHS standards and which can meet the NHS tariff.

2.24 In practice, providers may be best placed to make the arrangements on
behalf of a patient's PCT, and we will look to include the same requirement
in the NHS standard acute contract (the model contract used by PCTs to
commission acute services). Providers know and understand their patients'
cases and some already have systems in place to arrange for alternative
providers. The PCT would retain responsibility for ensuring that the systems
were working and that patients’ expectations were being met. Where
providers fail to meet these obligations, PCTs would be able to take action
under the usual contractual arrangements (for example through reductions
in contract payments or, in an extreme cases, terminating the contract and
moving services to another provider).

2.25 It may not be possible to find a suitable alternative provider in every case, for
example certain specialties may have very limited capacity nationally. This is
why we are proposing that reasonable steps are taken to find an alternative.

2.26 NHS organisations would need to be satisfied that, if challenged, they
could demonstrate they had done what could be reasonably expected of
them. There are certain general principles which we would expect the NHS
to observe, such as not paying for private care at above tariff costs at the
expense of the taxpayer and not disadvantaging patients already on waiting
lists by slotting in other patients of the same clinical priority ahead of them.
We intend to issue guidance to PCTs on how to fulfil their legal obligations.

2.27 Ultimately, as with all other rights in the NHS Constitution, patients or their

families would be able to seek to judicially review their PCT if they felt it was
not complying with its legal duty in their case.

13
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2.28

2.29

We expect the local NHS to continue to make every effort to ensure that
patients are treated or seen within the expected waiting times. The proposed
right to an offer of redress would not mean that providers could ignore their
contractual obligations to meet existing waiting time standards. For example,
working with the NHS, we would look to ensure that alternative providers
treating patients would not be penalised for assuming responsibility for the
patient’s treatment.

As well as individual routes of redress, the Government has already created
mechanisms for local communities to put pressure on services that are

not performing, for example through the overview and scrutiny role of

local government. The Government will also be exploring the role of the
petitions duty, created by the Local Democracy, Economic Development
and Construction Bill, in supporting local councillors to act on behalf of their
communities where services are persistently failing to deliver entitlements
and standards of service.

Patient responsibilities

2.30

2.31

2.32

Of course, these obligations on the NHS need to be balanced with
responsibilities on the patient’s part. While the NHS should make every
effort to treat patients within acceptable timescales, it is not be possible to
guarantee this if patients do not turn up for their agreed appointments or
refuse treatment, for example.

The NHS Constitution already contains the following responsibility for
patients and the public:

“You should keep appointments, or cancel within reasonable time.
Receiving treatment within the maximum waiting times may be
compromised unless you do.”

Under the proposed system, as is currently the case, the maximum waiting
times would not apply to patients who failed to meet this responsibility
where they had previously chosen their appointment from a set of
reasonable options.*

Better communication with patients

2.33

We know that better communication with patients around treatment within
18 weeks and 2 weeks will be central to ensuring that they understand their
rights and responsibilities. Accurate knowledge of when their waiting time

4 www.18weeks.nhs.uk/Content.aspx?path=/measure-and-monitor/Rules-suite/



2.34

2.35

2.36

2.37

Patient entitlements

‘clock’ starts and stops, and what they need to do if they wait longer than
expected waiting times, will be fundamental to putting patients themselves in
control of driving improvements in waiting times.

We propose supporting the right with clear, simple communications to
make sure patients understand what they can expect in their case. We are
exploring how this will be best achieved. For example, we are looking at
how best to support patients through developing materials such as "Your
Treatment Planner’ (an easy access guide containing 18 week waiting
times information in one place), or whether more can be done to support
primary care staff to explain people's rights around waiting times, for
example when using Choose and Book. The information provided will need
to be appropriate for all groups of patients, for example to ensure that it is
accessible for young patients, as well as for their parents and carers, who are
likely to need to exercise their rights on their behalf.

The directions establishing the right would require PCTs to ensure that
patients have details of who to contact if they have concerns about their
length of wait. Who these contact points are will be most appropriately
determined locally but, for illustrative purposes, they could be the booking
manager or relevant medical secretary in a provider organisation, or the
Constitution champion in the PCT. The role of Constitution champions is
discussed more fully in Chapter 4.

We recognise that more needs to be done in relation to communication
around two week cancer referrals in particular. In a number of cases, GPs
choose not to explain why they are making an urgent referral. Given that
most urgent referrals do not result in a cancer diagnosis, some GPs may

be concerned about causing undue stress or worry. However, this means a
number of patients are left unaware of the urgency of their referral, and may
choose to delay their initial appointment with a specialist. This can impact on
the outcome of their treatment pathway. We want to explore whether better
communication with patients could change this.

It is, however, important to ensure that GPs are not discouraged from using
the two week referral. There may be good reasons why a patient may not be
informed that they are being referred for suspected cancer and we want to
avoid introducing any new requirements that may discourage the use of this
pathway. We would therefore welcome views on whether GPs or providers
should be required to provide specific information to patients about their
rights and what the two week waiting time means.

15



The NHS Constitution: A consultation on new patient rights

16

Exceptions to the right

2.38 The NHS needs to retain the freedom to respond appropriately to crises. In
certain extreme circumstances, it may not be possible, or desirable, for NHS
resources to be focused on meeting waiting times rights for non-urgent
elective patients, when the health needs of the population would need to be
prioritised in other ways.

2.39 An example of this is an influenza pandemic, which carries the potential
for a significant increase in the number of people accessing services and for
placing an increased strain on NHS resources. To ensure that the NHS can
continue to provide appropriate treatment based on clinical need, it may
be necessary to temporarily suspend the right in certain circumstances. It is
envisaged that such suspensions would be applied locally, depending on the
impact of a pandemic or a similar event in a particular area. The decision to
suspend the right would be taken by the Secretary of State for Health, who
of course remains accountable to Parliament for any decision. Our current
proposal, therefore, is that any suspension would be dealt with by further
directions issued by the Secretary of State at the appropriate time.

2.40 The right would come back into effect as soon as the local NHS was no
longer in a crisis situation.

Consultation questions

Should a right in respect of waiting times be established and included in a

revised NHS Constitution?

If so, should the right include:

® the current standard for treatment within 18 weeks?

® the current standard for urgent GP referrals for suspected cancer to be seen

by a specialist within two weeks?

Should GPs provide specified information to patients on their rights around a two
week referral?

NHS Health Checks

2.41 The NHS Health Check programme is a prevention programme that assesses
risk of heart disease, stroke, diabetes and kidney disease for those aged
between 40 and 74 who have not been diagnosed with one of these
conditions. The aim of a NHS Health Check is to identify an individual's



2.42

2.43

2.44

2.45

2.46

Patient entitlements

risk of these diseases earlier and support them to reduce their risk through
lifestyle changes, such as smoking cessation or weight management, or
clinical management, such as prescribing statins.

The programme is already under way; PCTs have been implementing it
across the country from April this year and have begun to offer people

a check. We believe that NHS Health Checks are an important part of
preventing ill health, and want to go further by creating a legally binding
commitment on the NHS to provide NHS Health Checks for those who
are eligible.

The programme is currently being phased in and is due to be running fully
from April 2012. We propose that a new right comes into effect in line

with this timetable. This would mean that from April 2012 anyone eligible
would have the right to be offered or to request a NHS Health Check once
in the first five years and then once every five years after that. Making this a
right would mean that we would guarantee that everyone who was eligible
would have been offered their first NHS Health Check by April 2017 at the
latest, whether they had been invited to participate in the programme or had
requested a check themselves.

Within each PCT area there will be a range of different providers who have
been commissioned to deliver the NHS Health Check programme. In the
unlikely event that an individual approaches one of these and is then not
offered a NHS Health Check, the PCT would be required to ensure that the
individual had access to a NHS Health Check through another provider.

Our proposed timetable for bringing in the new right would allow time
to ensure that appropriate services to manage and reduce risk of vascular
disease, such as weight management programmes, are in place to meet
the demand generated by the programme. It will also allow us to work
with the NHS to put in place the necessary IT infrastructure to support
the programme.

Our proposal is that directions under the National Health Service Act 2006
would place a legal duty on PCTs to ensure every eligible individual for
whom they are responsible is offered a NHS Health Check, or is provided
with one following a request, as part of the five year rolling programme.
PCTs would be responsible for ensuring that people were offered their
NHS Health Check, and for the commissioning of the services to provide
the NHS Health Check.
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2.47 The legal duty would mean that the public would have a right to be offered
a NHS Health Check. People would then be free to choose whether or not
to take up the offer. The provision of other NHS services would not be
dependent on taking part in the NHS Health Check programme.

2.48 The new right could read as follows:

‘You have the right to a NHS Health Check every five years if you are
eligible for one. If you are not offered one at the provider you approach,
you have the right to see an alternative provider.’

Consultation question

Do you agree that a right to a NHS Health Check every five years for those aged
40-74 should be established, with effect from April 2012, and be included in a
revised NHS Constitution?



3.

3.1

3.2

3.3

Other opportunities for future
patient entitlements

We have designed the NHS Constitution to be a living document which

can be updated in line with rising public expectations. Besides the new
entitlements that we propose to create as soon as possible, Building Britain's
Future listed a number of further areas where we believe there is a case for
introducing new entitlements over the longer term:

® evening and weekend access to GPs;

® access to NHS dentistry;

® personal health budgets; and

® choosing to die at home.

As we announced in September this year, we also believe that it is

appropriate to introduce a right to key diagnostic tests within one week
of seeing a GP, with an interim milestone of two weeks.

Any new rights in these areas would be incorporated in the NHS
Constitution. As the proposals would be subject to full consultation and
transparent debate at the time, this consultation document seeks views
on the direction of travel.

Evening and weekend access to GPs

3.4

3.5

The NHS Constitution sets out several patient rights in relation to access to
GPs. For example, the “right to choose your GP practice, and to be accepted
by that practice unless there are reasonable grounds to refuse, in which

case you will be informed of those reasons” and the “right to express a
preference for using a particular doctor within your GP practice, and for the
practice to try to comply.” In Building Britain's Future, we committed to
going further and examining the possibilities of bringing forward a new right
to evening and weekend access to a GP.

We have listened to patients and the public, and what they have told us is
that more flexible and convenient GP access would make life much easier for
them. Thanks to the hard work of GP practices and local NHS organisations,
over three-quarters of GP practices across the country are now offering
extended opening hours, and we expect this to continue to rise. On top of
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3.6

3.7

this, by the end of the year we will have established around 135 GP health
centres, open to any member of the public from 8am-8pm, 7 days a week.

We believe it is important for people to be able to see a GP at a time and
place that is convenient for them. We are already committed to abolishing
practice boundaries in order to allow people to choose which GP practice
they register with, regardless of where they live. Building on that, we intend
to create a right to choose a GP practice offering extended access to evening
and weekend appointments. We will need to engage with the profession to
work through the details and we will seek to introduce this right as soon as
practically possible.

Until then we will continue to work with GP practices and the local NHS to
encourage further progress in increasing the availability of GP consultations
in the evenings and at weekends.

NHS dentistry

3.8

3.9

Access to NHS dentistry is now growing again: over 700,000 more patients
accessed NHS services in the 24 months ending June 2009 compared with
the 24 months ending June 2008. In addition, NHS dentists are delivering
more dental care, with 1.4 million more courses of treatment delivered in
2008/09 than in 2007/08.

However, even with these recent successes, we know there is more still
to be done to ensure that everyone who needs to can access NHS dentistry.
There have been problems with access to NHS dentistry since the early
1990s. Our 2006 dental reforms have given PCTs the power to contract
dental services to meet local needs. In order to expand services wherever
they are needed, we have set up a national dental access programme,
headed by Dr Mike Warburton, an experienced clinician and manager,
to support the NHS in further improving access. We have also accepted
the recommendations made by the independent review of NHS dentistry
led by Professor Jimmy Steele, published in June 2009, to improve access
and quality further in the longer term.

3.10 Currently, PCTs have committed themselves to the goal of ensuring that

by March 2011 anyone who is seeking NHS dentistry can get it. The
Handbook to the NHS Constitution already includes this commitment. This

is an ambitious pledge, but one that the NHS has set itself: a sign that it
understands the importance of delivering access for all who seek it. Once this



Other opportunities for future patient entitlements

commitment has been achieved, we think it would be sensible to translate it
into a binding right of access to NHS dentistry.

Personal health budgets

3.11

3.12

3.13

3.14

3.15

In line with the commitment in High Quality Care For All,> we have
launched a pilot programme of personal health budgets in the NHS, learning
from the experience in social care and other health systems. The aim is to
deliver better quality services by letting people take more control over the
way money is spent on their care.

Over 70 PCTs are developing plans for pilots, covering a range of conditions
and services.

Initially, the budget itself will be held on behalf of the patient; but we will
use powers in the Health Bill, which is expected to receive Royal Assent by
mid-November 2009, to allow the additional option of direct payments to
individuals in pilot sites.

The pilots, which are due to last until 2012, are supported by a robust and
independent evaluation, to assess the impact of personal health budgets and
help show how they can best be extended more widely.

In future we believe all patients who could benefit from a personal health
budget should have a right to be offered one, just as there is a right to a
direct payment in social care. We would like to develop this proposal further
during the course of the pilots.

Choosing to die at home

3.16

We believe that it is important to enable more people to die at home, if that
is their wish. The End of Life Care Strategy,® published in 2008, sets out how
services need to be developed to improve care for people at the end of life —
including to support people to be cared for, and die, at home.

5 Darzi, Lord (2008) High Quality Care for All: NHS Next Stage Review Final Report,
London: Department of Health. www.dh.gov.uk/en/publicationsandstatistics/publications/
publicationspolicyandguidance/DH_085825

6 Department of Health (2008) End of Life Care Strategy: promoting high quality care
for all adults at the end of life, London: Department of Health. www.dh.gov.uk/en/
PublicationsAndStatistics/Publications/PublicationsPolicyAndGuidance/DH_086277
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3.17

3.18

3.19

It may be possible in the future to go further for individuals who wish to die
at home, perhaps by creating a legal right to certain medical care to support
them in doing this.

However, any such right would need progress to be made first in
implementing the End of Life Care Strategy itself. We want to be sure that
the right services are in place to enable those who want to die at home to
be supported to do so, before creating a right. Professionals, patients and
their families and carers need this to be underpinned by the right systems
for information, assessment and care planning. This includes advance care
planning, which allows individuals to set out their wishes and preferences
about treatments they would and would not wish to receive when they
are not able to make decisions for themselves.

We are already making progress. For example, we have established the
National Coalition, Dying Matters, to raise public awareness of the issues
surrounding death, dying and bereavement. We have published a set of
quality markers for all commissioners and providers of end-of-life care to
help them benchmark and monitor progress locally. We have also published
guidance for professionals and the public on advance care planning. By 2013,
we should be in a position to review progress and explore the feasibility of
establishing a right to choose to die at home.

Waiting times for cancer diagnostics

3.20

3.21

As highlighted in Chapter 2, progress has been made in reducing waiting
times, which is why we are in a position to consult on the introduction of
patient rights in these areas. But the waiting times in this consultation are not
the limit of our ambition and we intend to look into other areas where we
believe patient entitlements can drive delivery on waiting times.

As we announced in September, we intend to give people the right to
diagnostics and test results within one week of GP referral, with an interim
step of two weeks. Referrals for diagnostic tests are often as a result of
symptoms associated with minor or less serious conditions, where waiting
times do not have a significant impact on outcomes. However, many
symptoms of cancer are similar to or the same as the symptoms of these less
serious illnesses.



3.22

3.23

Other opportunities for future patient entitlements

From 2011/12, people will be able to expect access to the relevant
diagnostics, and test results, associated with lung, colorectal and ovarian
cancer within two weeks. Over the following five years the programme
will be expanded so that all patients will be offered the relevant tests for
all cancers within one week of GP referral.

In the small number of cases where diagnostic tests do reveal cancer, this
rapid referral has potential to have a major impact on the chances of survival
for those patients. Given the difference that this can make to individuals’
lives, we intend to bring forward a proposal for a right to diagnostic tests,
first within two weeks and then within one. We propose to consult on
establishing this right and including it in the NHS Constitution once the

NHS has made progress in delivering the tests within these timescales.

Consultation question

Do you agree we should explore potential future rights for patients and the
public in the areas set out in Chapter 3?
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4.

4.1

4.2

4.3

Constitution champion

Our vision is that, by moving away from top-down targets and towards
patient entitlements, patients will be more empowered and will be able to
drive improvements in services. It is therefore important that patients, staff
and the public are able to understand their rights, and what to do if they
are not met. Only by supporting the public and patients in understanding
their rights will the NHS be responsive in meeting local needs and providing
appropriate services. Through supporting staff in understanding their

rights we can secure the commitment and dedication needed to meet the
expectations of empowered patients.

Patients, staff and the public need to be aware of what support is available
to them to understand and exercise their rights. There are already a number
of services providing advice and advocacy. For example:

® Patient Advice and Liaison Services (PALS), available in most hospitals
and PCTs, provide advice and information about the NHS, what people
can expect and how to provide feedback or make complaints. PALS
provide information about healthcare and the local NHS, helping patients
to access services. They also listen to the experiences and concerns of
patients and the public, identifying problems or gaps in services and
reporting them.

® Local Involvement Networks (LINks) have been in place in every
local authority area since April 2008. By giving everyone in the local
community a chance to have their say in ways that suit them, LINks
are providing an important channel to ensure that the suggestions
and concerns of those communities are heard by commissioners and
providers of services. Health and social care organisations are required
to respond to LINk reports and recommendations within set time
limits. LINks help local communities to have influence over, and drive
improvement in services in, a way that is most suitable for the needs
of the local population.

Building Britain's Future announced the commitment to build on the
advocacy and redress systems, so that every PCT has a ‘Constitution
champion’ to uphold the NHS Constitution locally.



Constitution champion

The nature of the role

4.4

4.5

4.6

The Constitution champion role should not supplant or cut across systems
of patient advocacy and empowerment, or staff representation, that are
already in place but should build on them. There are many ways in which

a Constitution champion could add value for patients, the public and staff.
We do not intend to be prescriptive about the precise functions of the role
because each local area will have its own needs, which might best be met in
a variety of ways. Finding the right local fit will be key to the success of the
role and we expect PCTs to work with their stakeholders to determine what
works best for them.

For example, the Constitution champion could take a lead on:

® ensuring the organisation has the right systems and processes in place to
meet people's rights and to live up to the NHS Constitution’s pledges;

* working with staff groups to ensure that the NHS Constitution is being
considered as part of their objectives, development and general conduct;

® ensuring that patients, their representatives and carers, the public and
staff are aware of their rights, responsibilities, and what services are
available to provide advice and support;

® co-ordinating feedback from patients, the public and staff to the PCT
board on the impact of the NHS Constitution locally, and what more
needs to be done; and

® supporting the local health economy to meet its legal obligation to take
the NHS Constitution into account in all that it does.

It may make most sense in some areas to incorporate the role into existing
functions; for example, it could sit with an existing non-executive director

or a senior executive. Other areas may wish to create a new post or allow
different aspects of the role to be fulfilled by different people. For example,
a PCT could choose to have one champion for patient and public elements
of the NHS Constitution and another for staff elements. Trusts may also wish
to consider the role in line with broader patient and public empowerment
functions, and other patient champion campaigns, for issues such as dignity,
patient safety and equality.
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4.7 However the role is designed, the Constitution champion will need to be
a leader and a role model for the NHS Constitution. They will have an
important part to play in ensuring that the NHS Constitution is embedded
across the NHS.

Consultation questions

Do you agree the role of the Constitution champion should be determined locally

by PCTs?

Do you think there are any particularly important aspects of the role?
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5.Summary of consultation
questions

Should a right in respect of waiting times be established and included in a
revised NHS Constitution?

If so, should the right include:

® the current standard for treatment within 18 weeks?

® the current standard for urgent referrals of suspected cancer to be seen by

a specialist within two weeks?

Should GPs provide specified information to patients on their rights around a
two week referral?

Do you agree that a right to a NHS Health Check every five years for those aged
40-74 should be established, with effect from April 2012, and be included in a

revised NHS Constitution?

Do you agree we should explore potential future rights for patients and the
public in the areas set out in Chapter 3?

Do you agree the role of the Constitution champion should be determined locally
by PCTs?

Do you think there are any particularly important aspects of the role?
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6.

The consultation process

The consultation process: next steps

6.1

6.2

6.3

6.4

6.5

The Government wishes to engage everyone in the debate on the NHS
Constitution; this is because the NHS belongs to all of us.

We will be encouraging ongoing web-based consultation via the NHS
Constitution’s website: www.dh.gov.uk/nhsconstitution. Information

about the NHS Constitution can also be found on the NHS Choices website
(www.nhs.uk).

As with the consultation on the draft NHS Constitution, carried out from
June to October 2008, there will be a strong local focus to the consultation,
with all strategic health authorities and PCTs playing their part in engaging
with local people and staff. The Department of Health will bring together
what people tell us nationally and locally to produce a formal government
response to the consultation process.

You can comment:
® by email to NHSConstitution@dh.gsi.gov.uk

* online
or
® by post to

NHS Constitution Consultation Response
Richmond House 601

79 Whitehall,

London SW1A 2NS

Responses should be submitted by 5 February 2010.

Criteria for consultation

6.6

This consultation follows the Cabinet Office Code of Practice. In particular,
we aim to:

® consult widely throughout the process, allowing a minimum of 12 weeks
for written consultation at least once during the development of the

policy;



Constitution champion

® be clear about what our proposals are, who may be affected, what
questions we want to ask and the timescale for responses;

® ensure that our consultation is clear, concise and widely accessible;

® ensure that we provide feedback regarding the responses received and
how the consultation process influenced the development of the policy;

® monitor our effectiveness at consultation, including through the use of a
designated consultation co-ordinator; and

® ensure that our consultation follows better regulation best practice,
including carrying out a Regulatory Impact Assessment if appropriate.

The full text of the code of practice is available at:
www.berr.gov.uk/files/file47158.pdf

Confidentiality of information

6.7

6.8

6.9

Information provided in response to this consultation, including personal
information, may be published or disclosed in accordance with the access
to information regimes (these are primarily the Freedom of Information Act
2000 (FOIA), the Data Protection Act 1998 (DPA) and the Environmental
Information Regulations 2004).

If you want the information that you provide to be treated as confidential,
please be aware that, under the FOIA, there is a statutory code of practice
with which public authorities must comply and which deals, amongst other
things, with obligations of confidence. In view of this, it would be helpful if
you could explain to us why you regard the information you have provided
as confidential. If we receive a request for disclosure of the information, we
will take full account of your explanation, but we cannot give an assurance
that confidentiality can be maintained in all circumstances. An automatic
confidentiality disclaimer generated by your IT system will not, of itself, be
regarded as binding on the Department of Health.

The Department of Health will process your personal data in accordance with

the DPA and in most circumstances this will mean that your personal data
will not be disclosed to third parties.
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Comments on the consultation process itself

6.10 If you have concerns or comments which you would like to make relating
specifically to the consultation process itself, please contact:

Consultations Co-ordinator

Department of Health

3E58, Quarry House

Leeds LS2 7UE

Email: consultations.coordinator@dh.gsi.gov.uk

Please do not send consultation responses to this address.
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