SN S Personal Indegendence Payment(PlP! B AT
- lmglementation of Iegai |udgments Freguently Asked Questlons (FAQ)

"The MH ;udgmen Gl
B _-_Z'What does the MH ;udgment mean”

- -:The MH Upper Tnbunal ;udgment (handed down on 28th November 2016) related to o

how overwhelming psychologlcal distress should be conSIdered when assessmg a _
claimant's ablhty to plan and follow a journey, which comes. under PIP activity
mobility 1. Following the ;udgment in MH, the Government introduced the 2017 _
amending regulations to reverse the effect of the Upper Tnbunal (UT) judgment Thls
amendment was successiully challenged by judicial review in a High Court judgment
in December 2017. After considering the High Court ruling, the Government made a
decision in January 2018 not to appeai the ruling and to implement the original MH
UT judgment.

Since this decision in January, the Department has undertaken significant work o .
implement the UT judgment in MH. This has included holding discussions with a’
wide range of representatives from disability charities and specialist mental health
organisations, welfare advice services and local government.

We have now started to implement the judgment and we are also starting an
administrative exercise to identify existing claimants who may be affected.

The updated PIP Assessment Guide can be found here:
https://www.gov.uk/government/publications/personal-independence-paymeni-
assessment-quide-for-assessment- prowders/pm-assessment»quzde pan-2-the-
assessment criteria.

Why has the Department decided to do this?

Supporting people with mental health conditions is a top priority for this Government,
with a higher proportion of PIP recipients with mental health conditions receiving the -
higher rates of PIP than the equivalent under the legacy benefit Disability Living
Allowance (DLA). We carefully considered the MH judgment and decided notto -
continue to appeal it, in order to provide certainty to claimants with mental health
conditions. We used this opportunity to engage with our key stakeholders as we
considered how best to make the requ:red changes



Who wril beneﬂt from the Department s decrsron‘?

_If a dlsabrhty or hea!th condmon means that overwhelrnlng psycho[ogtcal d[stress
affects a claimant’s ability to p!an and follow a journey then they may be ehgible for
: more suppont under PIP o

'ThIS apphes to new PIP c!almants those who were in recetpt of PEP on the date of
the UT judgment (28 November 2016) and those who have had a decusmn made on .
their PIP claim since that date. Anyone who suffers from overwhelmmg psychological
dlstress and is not in any of these groups may be entltfed to PIP and should consrder
makmg a oianm : ~

Information on the changes and what"they mean for different claimants can also be
found here: hitps://www.gov.uk/governmeni/publications/personal- mdependenoe-
paymeni-changes.

The RJ judgment
What does the RJ judgment mean?

The RJ Upper Tribunal judgment (handed down on 9% March 2017) decided that
when assessing whether a person can carry out an activity safely, it is necessary to
consider both the likelihood of the harm occurring and the severity and nature of the
harm that might occur. The same approach applies to the assessment for a need for
supervision. This means that claimants who are at risk of serious harm as a result of
their disability or health condition when carrying out an activity, are now more likely
to be entitled to more support under PIP for being unsafe.

The Department accepted the judgment and made changes to the PIP Assessment
Guide to reflect the judgment. This was done on 2" November 2017. We are now
starting an administrative exercise to identify existing claimants who may be affected
and will be linking this with our review for MH.

Who will benefit from the Department’s decision?

This will increase entitlement for a number of both new and existing claimants with
various conditions, but we expect this to largely affect those with conditions which
affect consciousness, such as epilepsy.

This applies to new claimants for'PIP those who were in receipt of PIP on the date
of the UT judgment (9 March 2017) and those who have had a decrsaon made on
their PIP claim since that date.

Information on the changes and what they mean for different claimants can also be
found here: https://www.gov.uk/government/publications/personal- |ndeoandenoe~
 payment- ohanqes :




' Why are you lookmg at whether clalms are aﬁected by HJ and MH together" o

We will be cons;denng both judgments when revuewmg cases as we need o

undertake similar work for both. We are committed to ensuring that c[azmants receive |

the support under PIP that they are entitled to as qwckly as possﬁole and comblnmg '
_the rev;ew exercuses wﬂl help us do that : : SR

How does thls affect dxﬁerent claamants"
What WI|| thls mean for a PIP assessment commg up?

We have now changed the PIP Assessment Guide so that it reflects the findings of
these legal judgments. New claims will now be assessed under the updated
guidance with both the changes to how we consider overwhelming psychological
distress under mobility activity 1, and the changes to how we consider whether an
activity can be performed safely. This will result in some people being sligible for
more support under PIP.

What will this mean for claimants currently receiving PIP?

Those who are currently receiving PIP may be entitled to more support as a result of
these judgments and will be included in an administrative exercise to identify
claimants that are affected. However, claimants who have been on the top rate of
PIP or have had a tribunal decision since the judgments will not be reviewed as part
of this exercise.

All claimants will be notified if we have reviewed their case. Claimants whose PIP
award increases, will receive backdated payments. This will either be from the date
of the judgment(s) or the start of their PIP award, if this was after the judgment.

Decision makers will not be reducing PIP awards, as part of the administrative
exercise to backdate payments.

What will this mean for claimants who have previously been disallowed PIP?

As part of the administrative exercise to backdate payments, decision makers will
consider the MH judgment for all PIP decisions made since 28" November 2016.
They will also consider the RJ judgment for all PIP decisions made since 9t March
2017. This will include claims which have been disallowed after the date of the
judgment(s). All clalmants will be notified if we have rev:ewed their case. Claimants
whose PIP award i increases, will receive backdated payments to the effective date in
each claim. This will usually either be the date of the start of thelr PIP award or the
date of the judgment whlchever is the later ' -



if ciazmants were dlsaiiowed PIP before the date of a UT ]udgment their RS
dlsaliowance dec;smn will not be reviewed. If they think a UT ;udgmen’c may app!y to
| their clasm ‘they should cons:der maklng a new PEF’ clalm

Do prev:ous clalmants or clalmants currently rece:vmg PIP need to do ’
_ anyth:ng'-’ Or should they s:mply wait for a !etter‘? ' '

‘We w:IE write to everyone we tdenhfy who :s aﬁected by these changes Clalmants do _
not need to contact DWP at this stage. e L

If claimants were disallowed PIP before the date of aluT ;udgment thelr
disallowance decision will not be reviewed. If they think a UT judgment may apply to
their claim, they should consider making a new PIP claim.

From what period will PIP payments be backdated to?

This will depend on when a decision was made on the claim and which UT judgment
affects the award. Payments will be backdated from the date of the judgment(s) or
the start of their PIP award, if this was after the judgment. Backdating payments only
to the date of the judgment (or the start of the PIP award if it is after the judgment
date) is a legal requirement set out in section 27 of the Social Security Act 1998.

PIP awards affected by the MH judgment will either be backdated to the date of the
MH judgment (281" November 2016) or the start of the PIP award, if this was after the
judgment.

PIP awards affected by the RJ judgment will either be backdated to the date of the
RJ judgment (9" March 2017) or the start of the PIP award, if this was after the
judgment.

Will this affect anyone who is currently appealing their PIP decision with the
court and tribunal service?

The tribunals are obliged to apply the law (including the MH and RJ Upper Tnbunal
judgments) to all appeals, and to award claimants accordingly.

| have [specific conditioh] Does this affect me?

' PIP does not draw a d:st;nctlon based on condition, it looks at how someone’s
| condlteon( ) aﬁect their ablllty to do everyday tasks described in the PIP activities.
These uTt Judgments change how overwhelmmg psycho!oglcat dastress is conSIdered
" when assess:ng your ability to plan and fol!ow a Journey, and how we assess
’ whether an act:wty can be carried out safely and whether superv;s;on is requ:red




- . ; I m on DLA and ESA Am l affected"’

- No This change only relates to PIP There wont be any change to how peopie are
cons;dered on DLA and ESA | TR _ . o

 How will this review be carried out? ~~ = -

Wheh will the first payhiente be i*ﬂlade".? S _
We have now begun maklng the first payments to claimants 1dentlﬁed as affected
through the administrative exercise.

When should individuals expect to hear from the Department?

This will be a very cofnpiex exercise and of substantial scale. We absolutely
understand the urgency of this work, but we are also committed to carrying it out
safely and correctly to ensure claimants receive the payments they are entitled to.

Will claimants have to attend a new face to face assessment?

No. We are not planning any new face to face assessments as part of the
administrative exercise.

Is it possible that the exercise to backdate payments of PIP awards will lead to
claimants seeing a reduction in their award?

No. Decision makers will not be reducing PIP awards, as part of the administrative
exercise to backdate payments.

It is important to note that the administrative exercise to apply the UT judgments is
separate to the PIP award review process. PIP awards are reviewed at regular
intervals because claimants’ needs may change over time. Reviews ensure that
awards remain correct and may result in an increase or reduction of the award.

- How w:il Departmental decns:on makers declde a case°

. The Department s decusmn makers wzil revaew the exnstmg anformatuon that we hold
“on each claim. If we do not have enough znformatlon to make a demszon we wnl! wrtte
to the cEasmant or thelr GP to ask for more evndence : ' :



' 'How w:l! clalmants know lf they re ellglbie to be revnewed” Wlll they be ab!e to | _
chailenge the revnew decnsnon’-’ ' _ o : S

- Al cla|rnants in scope for the adm:nlstratave exercise will be notlfied of the outcome = |
. of the revrew They will have a route to cha!ienge the outcome of the review and the ;

s opportunlty to provide further . mformatlon if they fee! thetr award should change asa R
result of these ]udgments When we notlfy clalmants we WiEi set out how to do S0 in R

._-thelr Eetter .

I clalmants request a Mandatory Recons:deratlon of the outcome of the rev:ew
will their whole award be looked at again? S :

No. If claimants request a Mandatory Reconsideration of the outcome of the review
in the administrative exercise, it will only consider how the judgments apply and not
review other aspects of the award.




