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JUDGE CUMMINGS:  Just so you know, at some stage there is another unconnected case I need to mention.  I imagine that is why others are here.  We are waiting on Mr Grant, I think, in respect of that.  You have received, I hope, six pages of my draft.  I am afraid I did not get on as far with it as I had hoped yesterday, but I have got that far and a little further.  So I think insofar as I have drafted something, we can discuss that.  You have submitted a document, Mr Dyer.  I have seen that.  I am very grateful.  But the rest of it, really I think it will be a matter of I hope establishing the principles, and then I will have to complete the draft and circulate it electronically.
MR DYER:  Certainly.

JUDGE CUMMINGS:  Where would you like to start?

MR DYER:  Well, perhaps if we could just mention the inferences from failure to mention facts in police interviews and defence statements.

JUDGE CUMMINGS:  Yes, please.

MR DYER:  I drafted the note to try to identify facts relied upon, and to try to keep it fairly simple.

JUDGE CUMMINGS:  Absolutely.

MR DYER:  Much of it really relates to the operation of Forward Education and what I will call loosely “staff secondment”.  
JUDGE CUMMINGS:  Yes.

MR DYER:  I know my learned friend has had sight of that short document I have prepared.  I do not think there is any issue as to the facts relied upon and the questions that were asked that might have called for an answer.

JUDGE CUMMINGS:  No.  Just in terms of how I frame any direction.  Ken.  
MR DYER:  Yes.

JUDGE CUMMINGS:  I mean, Ken does exist and his name is known.  
MR DYER:  Yes.

JUDGE CUMMINGS:  The Crown’s case, as I understand it, is that he did not actually have any involvement in Forward Education because really there was no Forward Education.  It was just a means of Mr Joynson billing for other monies.

MR DYER:  Yes, that is right.

JUDGE CUMMINGS:  But I think -- is there a slight distinction?  I mean, you say Graham and Gina just do not exist.

MR DYER:  Well, yes.  The Crown’s case is that obviously Kenneth existed.

JUDGE CUMMINGS:  Yes.

MR DYER:  But the Crown dispute that he ever did any work.  So in terms of what is being positively asserted, it is really Graham and Gina - who are now identified as PLS - that they are separate from Kenneth Clough.  
JUDGE CUMMINGS:  Yes.

MR DYER:  So in terms of inferences, well, the only -- I have referred to the interview of June 2015 and why he was sending emails to Kenneth Clough, because that would have called for an explanation as to his role at that time.  So yes, he exists.  But the issue is whether and what he was doing for Forward Education, whether he was doing anything and what.  It is now asserted that -- well, it is a little more than administration.  He seems to have been directing work, I suppose.   

JUDGE CUMMINGS:  All right.
MR DYER: Obviously---

JUDGE CUMMINGS:  I mean, in the February interview, just focusing on Ken - because I understand what you say about Graham and Gina - made no comment when asked who Ken was.

MR DYER:  Yes.  I have only included the name “Ken” because that is the way the question was framed in facts(?) taken directly from interview.

JUDGE CUMMINGS:  I see.  So---

MR DYER:  Sorry, it is my fault, confusing things.  We can delete the name “Ken”.  It is my fault.

JUDGE CUMMINGS:  No, no, not at all.

MR DYER:  And just delete it.  It is really Graham and Gina I was concerned with there.

JUDGE CUMMINGS:  Yes.  Then on 8th June, made no comment when asked why he was sending emails to Ken.  But was it known from the emails at the time of the interview that Ken was someone who was or was purportedly working for Forward Education?

MR DYER:  Well, the emails were from a Forward Education -- it was an email from Forward Education Yahoo.

JUDGE CUMMINGS:  Well, quite.

MR DYER:  So we do not need---

JUDGE CUMMINGS:  So the fact relied upon now is what, so far as that is concerned?

MR DYER:  It is really the question really called for an explanation as to the work that Ken was doing.  But I appreciate that it is not…  It is not a direction that the Crown require in relation to Kenneth Clough.  Really the more important aspects are the operation of Forward Education in relation to others.

JUDGE CUMMINGS:  Yes.  So it is really -- I mean, if there were a direction, it would really be that in evidence he has given a detailed explanation of work that he said Kenneth Clough did.

MR DYER:  Yes.  But I can see that there is no point overburdening the jury with directions in that level of detail.  I can concede that certainly. 

JUDGE CUMMINGS:  Right.  So if I take out the last paragraph under that subheading and take out the reference to Ken in the previous, then that is the basis of what you say I should direct.

MR DYER:  Yes.

JUDGE CUMMINGS:  Just pausing there.  Mr Swift, with those revisions - so essentially removing anything in respect of Ken - what do you say?  Do you accept as a matter of principle that a direction falls to be given about these matters or---?  

MR SWIFT:  Your Honour, yes.  

JUDGE CUMMINGS:  Fine.

MR SWIFT:  With those additions or admissions, yes.
JUDGE CUMMINGS:  Thank you very much.  So defence statements.  (Pause)  Is there a need to say anything about the February hearing?
MR DYER:  Well, my concern was that it appeared to be suggested by -- well, it was suggested by Mr Smedley that these are just matters of detail.  But there were two concerns that the Crown had at the February hearing which were raised.  One was that there was no pleaded case in relation to Forward Education at all at that time, in particular in relation to named staff.  Your Honour I think has a copy of the note. 

JUDGE CUMMINGS:  Yes.

MR DYER:  The concern is that the jury are not being misled as to whether he was aware of the need to set out his case, because a very clear warning was given, and it was in relation to very specific matters.  It has been raised by -- he has raised it himself in the evidence of course, and unfortunately expressed it as a warning from your Honour, but really it was emanating from the Crown through that document that was submitted to your Honour and the defence.  I do not want to overcomplicate things and introduce documents.  But at the same time, I do not want the jury to be misled as to what actually was said at the hearing and what was raised at the hearing.  In my submission, there needs to be some reference to it.  It has been referred to in evidence.  It was in fact -- there is no reason why the jury cannot be told that it was in fact the Crown that were raising the issue or the issues in relation to the defence statements, and in particular highlighting the fact that it was the prosecution case that Forward Education was a sham. 

JUDGE CUMMINGS:  Well…  And I do not say this at all critically of anyone.  It is simply, I think, a statement of the fact.  There is at the moment no evidence about the February hearing, other than what Mr Smedley said.  I, as you know, said something to the jury, because I was concerned to avoid a situation where the jury may think that I in some way had criticised his defence statement.  But there we are.  But that is all that has been said so far.
MR DYER:  In my submission, it would be helpful all round for the jury to have a clearer picture of that.  Because your Honour is right, it was not a criticism of your Honour.  It was the Crown simply highlighting what their case was, and why the Crown considered the defence statement -- the defence statements were inadequate.  That is the true position.

JUDGE CUMMINGS:  I understand.  But if, as it were, you are saying the jury need to know that there were certain specific requirements that were made of Mr Smedley and those either were or were not satisfied by his further defence statement, then I think the nuts and bolts of that would need to go into admissions, let us say, you know, to provide an evidential basis for any direction.

MR DYER:  I understand, yes.  Of course.

JUDGE CUMMINGS:  All right.  Because in the absence of that -- well, in the absence of that, I can only give a direction I think which relates to the evidence they have heard on this.  As I say, there is very limited evidence about the February hearing, and then there are such passages from the further defence statement as were put in in cross-examination.  It would be a much more general and probably - from your point of view - less pointed direction, not least because I would likely say something to the effect “A defence statement is not a witness statement”, for example.  “It is designed to set out the general nature of the defence”, which would tend really to support at least some of what Mr Smedley was saying when he was saying “There is a limit to the detail that one can put.  We would go on forever if he put in everything about Forward Education.”
MR DYER:  Yes.  But I sent a copy of the -- I know my learned friend was not involved in the case in February.  I sent a copy of the note that was prepared for the hearing, really in anticipation of perhaps being able to agree a form of words in relation to that hearing.  As I recall, the matters raised were raised by me in open court in Chester, as well as not just in the body of the note.

JUDGE CUMMINGS:  No.  And as I recall, that hearing was after you had served not the opening, but a detailed case summary.

MR DYER:  That is right.  I can give my learned friend a copy of that, if he has not been provided with it.

JUDGE CUMMINGS:  Because I recall alluding to that really, that it set out concrete assertions of fact which were capable of agreement or correction or dispute.  

MR DYER:  Yes.  Well, I can certainly discuss that with my learned friend as to whether there is a form of words we can agree.

JUDGE CUMMINGS:  Yes.  Well, Mr Swift, subject to anything you wish to say, I do not think I can take this further at this stage because -- well, for the reason indicated.  Before I can draft any direction, I need to know what the evidential basis of it is.

MR SWIFT:  Well, so your Honour is aware, I have already indicated to my learned friend my submission on this point is that this is not necessary.  The evidence is the evidence given yesterday.  And beyond that, it is not needed.  It overcomplicates matters.  My concern is that we begin to stray towards legal privilege, we stray towards whether or not and the extent to which the defendant saw the note that was provided by the Crown.  Your Honour can give a perfectly proper direction based upon the issues that were properly raised by my learned friend in relation to the defence statements.  It avoids the need for complexity.  The jury have heard what Mr Smedley had said, and it is not needed.  And I am not suggesting or necessarily agreeing that there are any form of words that can accommodate what is contended for by the Crown. 

JUDGE CUMMINGS:  All noted.  Well, ultimately, the practical situation will be that in the absence of agreed admissions - and admissions obviously can only come about if there is agreement - and in the absence of the Crown in some way seeking to adduce rebuttal evidence or something of that sort, then the matter evidentially will simply lie where it is at the moment.  So I am left to draft a direction on that basis.  All right.  Well, thank you very much, Mr Swift.  I note that.  
Well, Mr Dyer, as I said, I note what the defence say.  It is a matter for you.  But I suppose my general feeling is that this was a relatively -- and I do not mean this in any way critically, but it was a relatively limited part of the questioning.  It came late on, rightly so, because it reflected the chronology.  From my point of view, I would be happy simply to draft a direction on the basis of matters as they lie.  But you consider what you want to do.  I mean ultimately, if Mr Swift will not agree admissions, then it is a case of in some way you calling evidence to establish...

MR DYER:  Yes.  I will look again at the note of the hearing -- the actual court hearing.

JUDGE CUMMINGS:  Yes.  All right.  Well, I think that is where that stands at the moment.  Can we look at my draft?  The first five paragraphs are certainly all simply standard directions.  I take it there is nothing to say about those.  
MR DYER:  No.

JUDGE CUMMINGS:  Separate charges, separate verdicts.  First of all, in the third sentence, I will add in -- where it says “relating to each charge”, I will add in “relating to each defendant and to each charge”.  I know that may be implicit in the separate charges, but I think it is worth underlining.  It did occur to me -- and I will see how I get on when I attempt a route to verdict set of questions.  But it did occur to me that insofar as the charges are paired, for want of a better description -- so not Count 3 but in a way the other Counts 1 and 2, 4 and 5, and so on.  I just wonder if there may in fact be circumstances where if the jury make a particular decision in respect of one defendant, then they are bound to acquit in respect of the other, or at least they are bound to make certain findings on part of the charge against the other.  But I simply flag that up.  Once I have worked through, as I say, an attempt at a route to verdict, that will crystallise, and you will be able to see what I am suggesting.

MR DYER:  Yes.  I think the difficulty there is that the jury have heard from Mr Smedley in relation to his understanding.  There is scope for the jury to consider that he has been misled and duped.  So certainly in relation to the later Forward Education invoices, they do not stand or fall together necessarily.

JUDGE CUMMINGS:  No.  I am not -- I quite agree, and I am not saying I do not think that if the jury found one guilty, there would be circumstances where they logically would have to find the other guilty.  It is more the other way around.  That if the jury found Mr Joynson not guilty on certain of the charges, then query if that would either mean they would have to arrive at the same verdict for Mr Smedley on the paired charge where there is a pair, or at least they would have to make certain findings within the charge in his favour.  So it might limit the basis on which they could in principle find him guilty.  Because if the jury found in respect of a Christopher Joynson charge that Mr Joynson had done the work and it was not within any salaried position that he might have held - be it with Farsel, be it at the university - then it occurs to me they would have to carry or they may have to carry those findings over into their consideration of Mr Smedley’s case on any paired charge.

MR DYER:  Inevitably they would.  The reality is that -- yes, I agree.
JUDGE CUMMINGS:  Yes.  I think that is all I mean, really.  
MR DYER:  Yes.

JUDGE CUMMINGS:  But as I say, the route to verdict will crystallise things for me, I am sure.  And then you can tell me whether you agree or not.  
MR DYER:  Yes, your Honour.

JUDGE CUMMINGS:  All right.  I have not…  Again, I have attempted to keep these directions simpler rather than the otherwise, and there is arguably scope for a cross admissibility or a carryover direction.  If the jury found one or both defendants guilty in respect of an earlier charge or pair of charges, then arguably they could take that into account when considering subsequent charges where the same topics arise.  But unless anyone says I should give that direction, I have avoided it at the moment because I think it just complicates the situation.  

MR DYER:  I agree.

JUDGE CUMMINGS:  Yes.  Character.  Are there any representations -- is everyone content with the character paragraphs as drafted, or are there any submissions about those?
MR DYER:  I have no submissions, your Honour.

JUDGE CUMMINGS:  Thank you. 

MISS HUSSAIN:  At paragraph 12, your Honour, you have within the middle of that paragraph set out: “The key point to emphasise is you should not make any decision against Christopher Joynson’s interest solely or merely on the basis of the cautions that he has.”

JUDGE CUMMINGS:  Yes.

MISS HUSSAIN:  Could I invite your Honour to consider incorporating these words - just to put it bluntly - which is that the fact of these cautions cannot on their own prove guilt.

JUDGE CUMMINGS:  Yes.

MISS HUSSAIN:  I appreciate--- 

JUDGE CUMMINGS:  Well, why do I not simply replace my words with yours: “The key point to emphasise is that the fact of these cautions cannot of itself prove guilt”?  Then it goes on to “Decide first whether…”, and so on?
MISS HUSSAIN:  Yes.  I mean, that is one form of wording which is used in other sections. The phrase is: “Must not convict wholly or mainly on the basis of convictions.”  But I prefer the words that I have versed there. 

JUDGE CUMMINGS:  Yes.  So “The key point to emphasise is that the fact of…” 

MISS HUSSAIN:  “These cautions cannot on their own prove guilt.”

JUDGE CUMMINGS:  “The fact that Mr Joynson has these cautions cannot of itself prove guilt.”  
MISS HUSSAIN:  Yes.

JUDGE CUMMINGS:  Yes, just a moment.  (Pause)  Yes, that is much more succinct.  Then it goes on: “Decide first whether the other evidence…” and so on.

MISS HUSSAIN:  Yes.  I am grateful.  
JUDGE CUMMINGS:  All right.

MISS HUSSAIN:  That was all in relation to character.  I then had submissions -- well, I am moving on then to not giving evidence.

JUDGE CUMMINGS:  Yes.  So please...

MISS HUSSAIN:  Paragraph 15.  I can see obviously your Honour is introducing the issue there.  But my request would be for the court to consider deleting the words “effectively drawing a comparison between him not giving evidence at trial”, and then the words “This is somewhat similar to those just given in relation to the ‘no comment’ interviews.”

JUDGE CUMMINGS:  Yes.  I mean, with no -- certainly.  With “no comment” interviews, obviously so far as your client is concerned, I would simply say words to the effect “These cannot count against him in any way, because he has not put forward any facts at trial…”, and so on. 

MISS HUSSAIN:  Absolutely, yes.  And it was just there.  So we just create a clear division between interview and at trial.

JUDGE CUMMINGS:  Absolutely.  Quite happy to do that.  So reword it so that there is no link to “no comment” interviews.  What I did have in mind - so in advance of paragraph 14 - is to say something to the effect “I now have to give directions in relation to certain topics” - and essentially that is the “no comment” interviews, the decision not to give evidence at trial, the defence statement - and to say something to the effect that there is a common theme running through the directions, namely that no alleged failure is even capable of counting against the defendant unless the jury first decide essentially that they have a case to answer.

MISS HUSSAIN:  I see.  Yes.
JUDGE CUMMINGS:  And then go on to -- because otherwise the directions are a bit repetitive in that respect.  So I might do that.  But yes, I am quite happy, and I take your point about paragraph 15.  So that needs rewording.

MISS HUSSAIN:  To that extent then, I hope your Honour will forgive what I am about to say and just factor it in within the way you have just described.

JUDGE CUMMINGS:  Please.

MISS HUSSAIN:  The only thing to add specifically so far as failing to give evidence is concerned is we need to include here words to the effect that “An inference from failure to give evidence cannot on its own prove guilt, and you must not convict the defendant wholly or mainly because of that failure.”
JUDGE CUMMINGS:  Is that not 16(c): “If but only if you regard the prosecution against him as being sufficiently strong to call for an answer and if but only if you are sure that the only sensible explanation for his silence at trial is that he knows he has no answer…”?  So pausing there, you could only get to that point if you were satisfied that there was not only other evidence, but evidence sufficiently strong to produce that effect.

MISS HUSSAIN:  Yes.  Can I split what I just had suggested into two?  Because I agree entirely that that detail within 16(c) does address the second part of what I have suggested, but there does need to be a categoric specific assertion - well, fact - that an inference from failure to give evidence cannot on its own prove guilt.  Your Honour will recall the kind of phraseology that is used, which is “You cannot convict wholly or mainly because of his failure to give evidence.”

JUDGE CUMMINGS:  Yes.
MISS HUSSAIN:  And I would request that that be a specific bullet lettered point.

JUDGE CUMMINGS:  (Pause)  Yes, okay.  Well, I think it may be the way is in (c) to say “Thirdly…”  To put your wording in at that point.  So “Thirdly” - however precisely one words it - “it is not open to you to convict Mr Joynson, if you convict him at all, solely or mainly on the basis that he did not give evidence”, and then enlarge on that with the “if but only if”.  
MISS HUSSAIN:  Yes.

JUDGE CUMMINGS:  So just a moment.  (Pause)  Well, actually, adopting your wording from paragraph 12, maybe it is better to say “Thirdly, the fact that Christopher Joynson did not give evidence cannot of itself prove guilt.”

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS:  Or do you want the “wholly or mainly” in?
MISS HUSSAIN:  I think I would like “You cannot convict him wholly or mainly because of it”, only because that is the conventional wording. 
JUDGE CUMMINGS:  Fine.

MISS HUSSAIN:  And I just think it provides an extra protection.  (Pause)  Yes, we do need that, because it has the “mainly” aspect as well.
JUDGE CUMMINGS:  Yes.  (Pause)  Okay.

MISS HUSSAIN:  Thank you.  Those are all the comments I had.

JUDGE CUMMINGS:  Thank you.

MR SWIFT:  And your Honour, I have nothing to add.  Thank you.

JUDGE CUMMINGS:  Thank you very much.  Miss Hussain, I take it - following on from you flagging the matter up yesterday - that you considered and/or discussed Lucas and decided to take it no further?
MISS HUSSAIN:  Yes, absolutely.

JUDGE CUMMINGS:  That is fine.

MISS HUSSAIN:  Can I just let your Honour know there is one aspect that I am reflecting on, and that is paragraph 11 in which you indicate the examination of Mrs Jandu (the head teacher at Lillington Primary), and that Mr Joynson does not in fact admit that he committed the offence.

JUDGE CUMMINGS:  Well, it was apparent from the cross-examination that he does not admit.

MISS HUSSAIN:  Well, what it was, the cross-examination -- and obviously I was doing the examining, so I will defer to everybody’s note of it.  It was that he had informed -- that she had been informed of the caution.

JUDGE CUMMINGS:  By Monarch.

MISS HUSSAIN:  By Monarch, yes.  Now I did not in terms, I suppose, say “He is therefore not guilty of the offence.”  But as I say, I am just reflecting on that for the moment.  And if I have any other thoughts in relation to that, then perhaps I could communicate them to you.

JUDGE CUMMINGS:  Certainly.  I mean...  (Pause)
MISS HUSSAIN:  He did accept that caution.

JUDGE CUMMINGS:  I know he did.

MISS HUSSAIN:  And I can conceive that he still could be---

JUDGE CUMMINGS:  Well, I say “I know he did”, I mean that is the implication of the fact of the caution.

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS:  I mean, I am quite happy to leave it at that.  (Pause)  If you do not want me to use the words that I have put there, and in effect either indicate or remind the jury that there was anything to suggest that he was going behind the caution, then I am quite happy to take those words out.

MISS HUSSAIN:  Can I reflect on it?

JUDGE CUMMINGS:  Of course you can.

MISS HUSSAIN:  I just want to see how I am finally going to deal with all of that chapter of the evidence... 

JUDGE CUMMINGS:  Yes.

MISS HUSSAIN:  ...And come back to your Honour on that.  What I was putting particularly was that it had been revealed to her.  I can understand that in a sense would then query whether he was ever guilty of the offence, even if -- I mean, it was in relation to the application form.  So I can conceive of a scenario of even if the caution was disclosed, when completing the form, if he ticked no, that that would still amount to an offence.
JUDGE CUMMINGS:    The form for the Edge Hill application?
MISS HUSSAIN:  No, the form for Lillington Primary, because it was in respect of the application for that fixed term contract.
JUDGE CUMMINGS:  Yes.  I mean, of course we are dealing with things that are not in any detail - if at all - in evidence before the jury.  But, I mean, in terms of what you said to me in the absence of the jury, the position in -- or his case, as it were, in respect of Lillington Primary School appears to be similar to his case in respect of the Edge Hill application.  So far as Lillington Primary School is concerned, whatever box was or was not ticked, the school was in fact aware of the 2001 caution, because Monarch had told them.  
MISS HUSSAIN:  Yes.

JUDGE CUMMINGS:  Edge Hill, whatever may appear on the hardcopy application form, the university was aware of the cautions because he had told Claire in HR and she advised him how to proceed.  I mean, all of this is material that is -- well, so far as Lillington Primary School is concerned, the jury do not know any of this.
MISS HUSSAIN:  Yes.  Can I just leave it there for the moment?

JUDGE CUMMINGS:  Yes.

MISS HUSSAIN:  It may be that we absolutely do nothing other than that which is stated.  But I just wanted to inform you that that was an area I was reflecting upon.

JUDGE CUMMINGS:  Certainly.  Mr Dyer, obviously Miss Hussain is reflecting on this paragraph from her point of view.  Is there anything you want to say about it from your point of view?  Is there anything that you would wish to be altered in it as it stands?  Or if reference is taken out in respect of the cross-examination - so really almost the second half of that paragraph - is there anything else that ought to go in its place?  Should the jury be told that it is ultimately for them to decide what happened at Lillington Primary School, or just leave it at that?

MR DYER:  I am not sure there is any need for anything further, your Honour.  As far as what your Honour has included, of course there were discussions in the absence of the jury in which it was indicated that he did not accept his guilt.  And so it is clear why your Honour has included this.  But on behalf of the Crown, I do not have any particular submissions in relation to this part of the direction.  I do not insist on any further clarification of the defence case.  It is a matter for my learned friend to consider it further.
JUDGE CUMMINGS:  I guess what I am groping towards, Miss Hussain, is that one way or another, the jury perhaps ought to be directed that the caution is not necessarily conclusive evidence.  They have to make their own decision.  
MISS HUSSAIN:  Mmh.

JUDGE CUMMINGS:  To the extent that the Crown are saying your client did the same thing in respect of Edge Hill as he had done in respect of Lillington Primary, well, the jury must themselves be satisfied that the Crown are right about what he did at Lillington Primary.  
MISS HUSSAIN:  Yes, yes.

JUDGE CUMMINGS:  And, you know, it is not a case - unless you tell me otherwise - where I can simply direct the jury “Well, he has got this caution, and he admits that is what he did”, because that is not the position.

MISS HUSSAIN:  No, no.  If it assists, your Honour, I am veering more towards leaving it as it is.

JUDGE CUMMINGS:  Okay.

MISS HUSSAIN:  And I am very grateful for the extent to which we have debated it.
JUDGE CUMMINGS:  And that is why, if I may say, I have not put in words to the effect that it is not conclusive proof, because that is implicit - or I regarded it as implicit - in that second half of the paragraph.  I am making the point that the question was raised, and so they have to decide for themselves.

MISS HUSSAIN:  Yes.

MR DYER:  Yes.  Subject to making it clear -- of course, it is not conclusive.  But the evidence of the caution is of course evidence of the commission of the offence.  It is a matter for the jury as to whether the offence was actually committed and what the circumstances were.

JUDGE CUMMINGS:  Yes, thank you.  (Pause)  Mr Swift, can I just look at the charges in respect of your client and taking Count 2 as the first of them.  It is just really in terms of the nuts and bolts, as it were, of the charge.  Alleged abuse of his position as dean of the faculty in which he was expected to safeguard the financial interests of the university.  Pausing there, is it agreed that the very fact of his position carried with it an expectation that he would safeguard the financial interests of the university?
MR SWIFT:  Your Honour, yes.  I cannot properly argue to the contrary.
JUDGE CUMMINGS:  Absolutely.  So the jury do not need to find that.  It is an agreed part of the case.  And plainly his case is that Mr Joynson was entitled to be paid for the work, it had been done, it was not already covered by salaries when he was in salaried employment or - and this is I think the implication of his evidence, rather than an overt plank of the defence - at the very least, Mr Smedley honestly believed that to be the position at the time he authorised the invoices.
MR SWIFT:  Your Honour, yes.

JUDGE CUMMINGS:  He accepted in good faith that the work had been done.  
MR SWIFT:  Yes.

JUDGE CUMMINGS:  He believed that there was an entitlement to be paid and authorised on that basis.

MR SWIFT:  Your Honour, yes.  I agree.

JUDGE CUMMINGS:  But turning that around, if the jury found that that were not the position - if the jury found that there was no entitlement to payment and that your client knew that - then that would be an abuse of his position or not, or is that a separate finding for them to make? 

MR SWIFT:  No, your Honour.  I think they go hand in hand.  It is difficult to formulate an argument to the contrary.

JUDGE CUMMINGS:  No.
MR SWIFT:  It would have to be on the basis, one would think, he mistakenly authorised it or... 

JUDGE CUMMINGS:  Yes.  (Pause)  Thank you.  Thank you very much.  Anything else at all from any party?
MISS HUSSAIN:  No, thank you.

MR SWIFT:  No, thank you, your Honour.

JUDGE CUMMINGS:  I am very grateful.  As I say, check your emails, probably not for a few hours, but I hope later today or at the very least over the weekend.  It may be that there has to be some to-ing and fro-ing if you have further representations.  So long as you copy everyone in, please make them.  But the intention is to arrive at a finalised draft in time to print it and be ready for 10.30 on Monday.  As I say, my intention then is to deal with the directions first up, and then into speeches.

MR SWIFT:  Your Honour, there is likely to be one - if not two - character witnesses, but they will be short.

JUDGE CUMMINGS:  I am so sorry.  Of course.  Absolutely.

MR SWIFT:  I would have thought - a half-past 10 start - probably done for 11 o’clock.

JUDGE CUMMINGS:  Yes.  And potentially there could be a rebuttal application.  I mean, I am not inviting it.  Simply the door has not been closed on that in terms of the discussion about February and the defence statement.  But subject to that, once the evidence is closed, and assuming that there is nothing that has arisen in the further evidence that alters then the directions, which could be the case on one view, then my intention would be to go straight into directions.  Now we have the awkwardness of the short week next week.  What are your expectations - and indeed wishes - in terms of speeches?
MR DYER:  Wishes and expectations on my part are that I do my speech on Monday, and that my learned friends speak on Tuesday.

JUDGE CUMMINGS:  Yes.  So you will be ready to go straight in once the directions are...?  

MR DYER:  Yes.

JUDGE CUMMINGS:  Yes.  I am not holding you to an estimate, but what is your expectation?  
MR DYER:  Erm…

JUDGE CUMMINGS:  Half a day?

MR DYER:  Well, the afternoon.

JUDGE CUMMINGS:  Yes, yes.  Fair enough.  No problem with that at all in a several week fraud trial.  Miss Hussain, Mr Swift?  Would you both speak on Tuesday?

MISS HUSSAIN:  Yes, definitely.

MR SWIFT:  I think that is our intentions.

JUDGE CUMMINGS:  And there will be time for both speeches?

MISS HUSSAIN:  Yes.  I was aiming to have my speech completed within an hour or two.

JUDGE CUMMINGS:  Yes.  Similar? 

MR SWIFT:  I would have thought Tuesday afternoon.

JUDGE CUMMINGS:  Absolutely.  Fine.  Well, even if speeches are finished sooner, I do not think I should begin summarising the evidence until the following week.  So we will have speeches, and then break until the Monday week.  
MR SWIFT:  Your Honour, yes.

JUDGE CUMMINGS:  Do I mean that?

MISS HUSSAIN:  Yes, effectively.

JUDGE CUMMINGS:  Yes, the 16th.  Yes.  Thank you.  Anything else at all?
MISS HUSSAIN:  No, thank you.

MR SWIFT:  No, thank you.

MR DYER:  No, thank you.

JUDGE CUMMINGS:  Thank you very much.  10.13 Monday.  Please do not wait.  Thank you.
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