

IN THE CROWN COURT

AT LIVERPOOL
Order No: T20167064
CAO No (if applicable):      
The Queen Elizabeth II Law Courts 

Derby Square
Liverpool, L2 1XA
Date(s) of hearing: 20/09/2017
Start Time: 10.49   Finish Time: 12.21
	Page Count:
	28

	Word Count:
	10683

	Number of Folios:
	148


Before:
HIS HONOUR JUDGE CUMMINGS Q.C.
	
	R E G I N A
	

	
	- v -
	

	
	ROBERT SMEDLEY
CHRISTOPHER JOYNSON
	


MR. DYER appeared on behalf of the prosecution
MR. SWIFT appeared on behalf of the defendant
PROCEEDINGS
   - - - - - - - - - - - - - - - - - - - - -
If this Transcript is to be reported or published, there is a requirement to ensure that no reporting restriction will be breached. This is particularly important in relation to any case involving a sexual offence, where the victim is guaranteed lifetime anonymity (Sexual Offences (Amendment) Act 1992), or where an order has been made in relation to a young person.

This Transcript is Crown Copyright.  It may not be reproduced in whole or in part other than in accordance with relevant licence or with the express consent of the Authority.  All rights are reserved.

Digital Transcription by Marten Walsh Cherer Ltd
1st Floor, Quality House, 6-9 Quality Court, Chancery Lane, London WC2A 1HP

Tel No: 020 7067 2900 Fax No: 020 7831 6864 DX: 410 LDE

Email: info@martenwalshcherer.com
Web: www.martenwalshcherer.com
MR. SWIFT: Your Honour, may I, first of all, apologise for the delay, there were some issues that I needed to professionally address and I have done.
JUDGE CUMMINGS: Not at all, thank you.

MR. SWIFT: I am grateful. Your Honour has all the relevant documentation, in relation to this.

JUDGE CUMMINGS: I have.

MR. SWIFT: There is nothing else.
JUDGE CUMMINGS: You have forwarded me that attachment, I am very grateful.

MR. SWIFT: Your Honour, yes, I think your Honour had seen parts of that, in any event, but your Honour has the full context of those documents. If I may, your Honour, just really to attempt to assist the court and narrow the issues for consideration, because, your Honour, I accept, when one considers the material (the response from the crown) and against the law and the statute that applies, in relation to this application, the defence are in a very difficult position, in relation to being able establish in evidence the so called wider funding fraud, as against the witnesses that I have identified within the application and, despite very detailed prepared statements (and your Honour has seen the extent of the drafted defence statement), the position that the defence are in, essentially, in raising that as a matter at this stage, would be to seek to cross-examine the witnesses, in particular Igo, Cater and Gibson, in relation to that wider funding (fund), in order to establish it, effectively, but it can be done by reference to some limited emails (that I will not trouble the court with), but, essentially, I, at this stage, am forced to accept, against the material that is available, that, effectively, I would be seeking to assert, what are, on the face of it, allegations and no convictions. Your Honour knows the application is made against a background of further investigations and legal advice being given by Hethkey, but as I stand before your Honour this morning, clearly there is no further material I could properly seek to rely upon and, in those circumstances, equally, I think I am forced to accept that, were your Honour even permitted to consider allowing the defence to go down that line with these witnesses, it would be satellite litigation, which I am perhaps confident that your Honour's view would be to express concern, in relation to that, particularly against a trial of the complexity, in which we are already involved.

Your Honour, equally (and I hope this is narrowing the issues), I accept the observations from my learned friend, in terms of the test to apply, in respect of important explanatory evidence and the substantial probative value of issues and I have addressed the court already, earlier in proceedings, in relation to the credibility of witnesses and the impact that that may have on the issues that are to be determined by the jury, I accept some factual issues, but, principally, an assessment of the dishonesty of the defendant and particularly Mr. Smedley and I will not repeat that, your Honour heard my submissions, in relation to  Mr. Igo, when I made the application to adjourn the trial and the observations your Honour made as to how far that could assist the jury in determining those issues.

JUDGE CUMMINGS: I think the crown's position, in relation to these witnesses, is that, on analysis of the defence statements and other material, including the prepared statements, that they cannot identify any issue raised by the defence, which depends upon the credibility of any of the witnesses identified, so, in other words, they cannot identify anything that the witnesses say, where, on the defence case, they are said to be lying, effectively.

MR. SWIFT: No, your Honour, it would have to be a case of cross-examination and exploring issues beyond their written statements, I accept that, and the defence case, so far as that issue of credibility is concerned, to try to put it in close terms, is that Igo and Mr. Cater have an influence on proceedings, as to whether this is fraud, as opposed to a breach of financial regulations of the university and, if issues of credibility could be established to undermine those witnesses, it may be a relevant factor.

JUDGE CUMMINGS: Can I just make sure I understand that. Igo and Cater have, or may have, an influence on proceedings as to whether this is fraud, rather than a breach of financial regulations at the university, so whether this is fraud.

MR. SWIFT: I suppose, your  Honour, how it commences.
JUDGE CUMMINGS: How it is dealt with.

MR. SWIFT: How it commences.

JUDGE CUMMINGS: You mean, in some way, out of spite, they have, between them, caused this to be dealt with by way of criminal prosecution, as distinct from some internal process.

MR. SWIFT: Your Honour, yes.

JUDGE CUMMINGS: But what difference would it make, we are in the criminal process, whether that resulted from spite or otherwise, here we are, the charges are in front of the jury, the question for the jury is whether they are, or are not, proved on the evidence. Are we not back to my analogy some days ago, the embittered ex spouse. It does not matter, does it. "Mr. Ego, you could have had this dealt with by an internal university process, instead of which you involved the police." Suppose he said, "Absolutely, yes, I did, you are quite right, I did it out of spite." Well, so what, how would that affect the jury's decisions on whether or not fraud is proved?

MR. SWIFT: Your Honour, that is why I have not ventilated that with your Honour again.

JUDGE CUMMINGS: I am so sorry, forgive me, Mr. Swift, I misunderstood, I thought that, as it were, you had ticked off the others as not being pursued, but you were pursuing the credibility; you are not.

MR. SWIFT: Your Honour, I was putting into the context of the application, it is a difficult argument to run, it has been ventilated and I am mindful of your Honour's view, in relation to that, and I do not think I can properly take that further, but, your Honour, the concern, if I may, against that background and concessions made, this is still a defendant, who, from very early on in proceedings, in terms of the prepared statements and, thereafter, in the extensive second defence statement that was served clarifying the issues, this is  something that has always been raised---

JUDGE CUMMINGS: Yes.

MR. SWIFT: ---and may I put it in this way.

JUDGE CUMMINGS: And I have very much had that impression, one way or another, it has been raised on a number of occasions, either during the trial, or on previous hearings, very often in relation to disclosure and preparation time, absolutely, I have had that message, as it were.

MR. SWIFT: Your Honour, yes, and really perhaps it comes to this; whether your Honour takes a view that, in the interests of fairness and what the defendant has always said about this, whether it would be permissible just to put the matter to Mr. Igo and Mr. Cater in very limited terms, I appreciate we almost come back full circle into the issue your Honour has just raised, as to why and what the relevance is and how far it takes it, but if the defendant were permitted to put, for example, that these concerns had been raised, in relation to submissions made for funding claims, in relation to student numbers, on a number of occasions, including in July of 2014, put that to both of the witnesses and whether that has influenced the decision to investigate and discredit Mr. Smedley and, your Honour, perhaps, if I may, just for the sake of completeness, draw your Honour's attention to, for example, in the case of the Mr. Igo, at page 3 (perhaps your Honour does not need to go to it, I am sure it will be accepted), but in terms of why the investigation commences, he says out of curiosity (that is at page 3) and, as far as Mr. Gibson is concerned, at page 47 of his statement, in  identical  terms; out of curiosity. Your Honour, I do not think repetition is going to advance the argument any further. If your Honour feels, notwithstanding, that that would not be appropriate, then I cannot pursue the matter any further properly.

JUDGE CUMMINGS: Thank you very much. Does it come to this (and I am very grateful you have taken great care to outline the position), in summary, does it come to this; that your application is not pursued, save for that final rider, that really against the background of your client, irrespective of the precise legal analysis, being very anxious that this matter should be aired or introduced against that background, you really query whether he could be allowed to introduce it to that limited extent, is that what it comes to?

MR. SWIFT: Your Honour, yes.

JUDGE CUMMINGS: So really, as a legal application, it is abandoned, but really it is an appeal, on behalf of a lay client, to permit him to introduce something that he is very concerned about.

MR. SWIFT: Your  Honour, yes, in terms of---

JUDGE CUMMINGS: I do not say that at all critically,

MR. SWIFT: Your Honour, I wonder whether, rather than abandoning, it is an acknowledgement of the position as to law and the position that the defendant finds himself in, in terms of being able to deploy material properly and looking at the issues.

JUDGE CUMMINGS: All right, but, unless you say otherwise, it sounded like you were not actually pressing me to adjudicate, that, in light of the crown's response and on reflection, you are not pursuing the application.

MR. SWIFT: Your Honour, yes, I am acknowledging the difficulties with the application.

JUDGE CUMMINGS: I understand.

MR. SWIFT: Your Honour, that does leave one matter, it is at number 16 in my written application, it is the issue I raised with your Honour, in respect of Mr. Igo and the application made to adjourn the trial, given the investigation into the suggested failure to declare an interest and a lack of procurement. Your Honour, when we ventilated this issue earlier in the trial, I think your Honour raises a proposition (the prospect) that Mr. Igo could be cross-examined, or may he be cross-examined, on this matter, in any event, despite the fact that there is still an outstanding investigation without conclusion. My instructions have always been, from early stages in the trial, in respect of procurement (and I think your Honour heard me ventilate this with Mr. Lowe when he gave evidence) that, effectively, there was not a great deal of procurement taking place within the university, that people were reactive and really adjusting to the business needs very quickly.

JUDGE CUMMINGS: So there was culture of non following of proper procurement practice.

MR. SWIFT: Your Honour, yes. 

JUDGE CUMMINGS: Just a moment, please (Pause), so post not being widely, or at all, advertised, people simply appointed perhaps because of pressure of time.

MR. SWIFT: Your Honour, yes.

JUDGE CUMMINGS: I mean, that is the flavour I have had, from what you have raised previously.

MR. SWIFT: Your Honour, yes, and, prior to the disclosure when that came (I think that was the second day of the trial), it had always been my intention to seek to cross-examine Mr. Igo, in relation to a lack of procurement, in respect of his own brother being employed at the university to undertake work, not by way of a bad character application, but by way of a feature of the case, really to seek to establish that the complaint, as against Mr. Smedley, in terms of a lack of procurement for work undertaken by Mr. Joynson, really is on all fours with that example, if it were accepted and other issues of procurement within the university more generally.

JUDGE CUMMINGS: The brother, was that before or after Mr. Joynson was appointed at the university?

MR. SWIFT: Your Honour, I think it is throughout the period; before and after.

JUDGE CUMMINGS: No, but what was the point at which the brother was, as it were, procured, because you are talking about a lack of or a failure to follow proper practise, in respect of procurement and you are saying, essentially, on your instructions, that that is what happened, in respect of Mr. Igo's brother?
MR. SWIFT: Yes.
JUDGE CUMMINGS: But when was that, was it 2005, was it 2012?

MR. SWIFT: Your Honour, my instructions are that it has been ongoing. I have not got the earliest date available to your Honour, but that he has been involved with the expansion of the building work, which has been taking place. Now, I accept that, on the face of the documentation---

JUDGE CUMMINGS: In what capacity; in an employed capacity, in a consultant capacity?

MR. SWIFT: Your Honour, I understand consultant architects within the building.

MR. DYER: Sub contractED.

MR. SWIFT: I am about to say that.

JUDGE CUMMINGS: All right, okay.

MR. SWIFT: Whispers from the wings, I was about to say to your Honour that, as a sub contractor (I think the builders are called John Turner), from the information, or from documents that I have, it looks as if at one point there may have been a direct contract of employment, sorry, direct hiring of Mr. Igo's brother to conduct some small part of work at the university and thereafter sub contracted through one particular builder.

JUDGE CUMMINGS: Is your client's case, in relation to procurement, essentially, "Yes, you are right, we did not follow proper procedure, in respect of Mr. Joynson, but that is because we never did at the university, no-one did", is that his case?

MR. SWIFT: Yes.

JUDGE CUMMINGS: "What I did simply reflected the reality of what happened in numerous cases---"

MR. SWIFT: Your Honour, yes.

JUDGE CUMMINGS: "---and, therefore, I do not believe, I did not consider, I was acting dishonestly."

MR. SWIFT: Your Honour, yes. I was---
JUDGE CUMMINGS: Just give me a moment (Pause), so proper procedure was not followed, in respect of Mr. Joynson, but that was not dishonest because it simply reflected normal practise."

MR. SWIFT: Your Honour, yes and it was never my intention to put to Mr. Igo that that proposition, which would offend against bad character, but, rather, just to demonstrate an example. Now, if Mr. Igo responded in terms of, "Well, I didn't need to declare that because there was a sub contractor in between", there then it is and I could not take that any further.

JUDGE CUMMINGS: All right.
MR. SWIFT: Your Honour, I raise simply at this stage, then Mr. Igo tomorrow and, if leave is needed, with regard to that line of questioning, I ventilate it now, clearly I am not in a position to put bad character because an investigation is outstanding, but, nonetheless, my submissions are that that would be a relevant question, particularly given the crown put the case against Mr. Smedley, or part of it, as a lack of procurement and declaration of interest. I do not think I can assist further.

JUDGE CUMMING: Thank you very much. Just before I seek any assistance from the crown, could I just more generally make sure I understand the issues that arise in your client's case and really in terms of the particular assertions made in the indictment and there are some topics that feature in more than one charge and the first thing, very simply is, it is the crown's case that your client, as Dean of Faculty of Education, was (quote) "...expected to safeguard the financial interests of the university." Is that accepted; that his role carried with it that expectation?

MR. SWIFT: Your Honour, yes, no issue.

JUDGE CUMMINGS: An issue that appears in two of the charges (counts 3 and 5) concerns the nature of any alleged relationship that he had with Mr. Joynson. Now, leaving aside the precise nature of any such relationship, in other words, whether it was, as it were, an intimate relationship, as distinct from a close friendship or a family friendship, whatever the precise character of the relationship, do the defence accept, or do the defence dispute, that the relationship was of a nature that should, in principle, have been disclosed?

MR. SWIFT: Well, your Honour, the defence do not accept that there was a relationship and it is expressed in---

JUDGE CUMMINGS: Well, is the defence case that they were friends?

MR. SWIFT: Yes.

JUDGE CUMMINGS: Close friends?

MR. SWIFT: Well, your Honour, yes, clearly.

JUDGE CUMMINGS: I mean, that is why I framed the question in the way I did, so, on the defence case they were close friends, on the defence case, is it accepted that that is something that should have been declared by your client to the university, in the context of these applications or invoices, in respect of Mr. Joynson?

MR. SWIFT: Your Honour, no.

JUDGE CUMMINGS: All right, so the defence case is, they were close friends and that is not a declarable connection. I mean, on the defence case, are there declarable connections, I mean, would one have to declare if the other person were a family member, for example?

MR. SWIFT: Your Honour, in fact the evidence is, is it not, that they were not declared.

JUDGE CUMMINGS:  All right, you say the evidence is---

MR. SWIFT: In the sense of interviews, Mr. Townley confirming there was the defendant highlighting that he was a family friend, known through the family, stepping off interviews.

JUDGE CUMMINGS: All right.

MR. SWIFT: In fact on all of the interviews. 

JUDGE CUMMINGS: I think what was declared was a friend of the family.

MR. SWIFT: Your Honour, yes.

JUDGE CUMMINGS: But you say, even if they were closer friends than that, it would not have been declarable, that is the defence case.

MR. SWIFT: Your Honour, yes.

JUDGE CUMMINGS: And, if they had been in a relationship, in the sense that the crown alleges, in other words, essentially being a couple, would that have been declarable, on the defence case, or not?
MR. SWIFT: Your Honour, I do not think I can properly comment on that.

JUDGE CUMMINGS: Well, I am just seeking to establish what the defence case is. The prosecution case is that they were a couple.

MR. SWIFT: Your Honour, yes.

JUDGE CUMMINGS: Obviously the defence case is, "No, they were not", but the prosecution case is, if they were a couple, that is something that should have been declared, so, in principle, the prosecution are saying, in this sort of situation---

MR. SWIFT: ---that should have been declared.

JUDGE CUMMINGS: ---this class of relationship is expected to be declared, is required to be declared.

MR. SWIFT: Your Honour, yes.

JUDGE CUMMINGS: And, on the defence case, is that principle accepted, is the defence case, effectively, "Oh, yes, of course, if we had been a couple, of course it should have been declared, but we were not, so it was not." The jury are going to have to tackle  this issue---

MR. SWFIT: They are.

JUDGE CUMMINGS: ---at the end of the trial. If the prosecution fail to establish that there is a requirement to declare that you are in a couple, even if you are, well, then they are in difficulty, but, if they are right, the first question for the jury would be, "Well, is this something that actually has to be declared as a matter of principle?"

MR. SWIFT: Yes.

JUDGE CUMMINGS: "---and, if it was, well, were the defendants in that kind of relationship?", so principle first and specifics second. Is the principle contested, on the defence case?

MR. SWIFT: Your Honour, yes.

JUDGE CUMMINGS: So, on the defence case, even if you are married to someone, or you are in that sort of intimate relationship, it is not something that needs to be declared, in the context of a job application or payment of invoices.

MR. SWIFT: Well, your Honour, it is an issue in the case for the crown to establish, is it not?

JUDGE CUMMINGS: Well, things are only issues if they are disputed and that is what I am seeking to establish; what is the defence case about this, if your client gives evidence, what is his position going to be about this. Is he going to say, "Irrelevant, would never expect anyone to say they were married to the person applying for the job, or living with the person applying for the job", or is he going to say, "Yes, in principle, but that was not the position in my case." What is the defence case?
MR. SWIFT: Well, your Honour, I would like to seek some further instructions from the defence, in that regard, before making any concession.
JUDGE CUMMINGS: All right, fine, we will, as it were, park that for the moment, but I will want to know because ultimately I going to have to devise a "Route to Verdict" document for the jury.

MR. SWIFT: Your Honour, I accept that and narrow the issues.

JUDGE CUMMINGS: And it will be based, as it is in all cases, on the indictment, "This is what the prosecution allege, is it in dispute, if it is in dispute, is it proved?" and so I need to go through the various ingredients and identify, as a starting point, what is in dispute, so there is that point (I need to know what your case is about the principle of declaration), on the relevant charges, so those dealing with invoices, is it accepted, on the defence case, that your client did authorise payment of the invoice or invoices in question?

MR. SWIFT: Yes.

JUDGE CUMMINGS: All right.

MR. SWIFT: Your Honour, save with the caveat that, I think, there is one by Mr. Townley.

JUDGE CUMMINGS: All right, but otherwise all of the invoices identified, on the relevant charges, were in fact authorised for payment by your client.

MR. SWIFT: Your Honour, yes.

JUDGE CUMMINGS: Your client's case, I take it, is that Mr. Joynson was entitled to be paid for the work---

MR. SWIFT: Yes, and the work was done.

JUDGE CUMMINGS: ---billed for, yes.
MR. SWIFT: And, in relation to count 3, in that regard, there is no issue, as I understand it, that the work was done.

JUDGE CUMMINGS: Yes. I mean, the position is, Mr. Dyer, there is no equivalent charge.

MR. DYER: No, that is right.

JUDGE CUMMINGS: And it is something that I did want to ask at some stage, because there have been a couple of points in the evidence, which have related to these invoices, where really the flavour of some of the questioning has been to cast doubt on whether Mr. Joynson actually did any work, but there is no charge against him---

MR. DYER: No.

JUDGE CUMMINGS: ---and, ultimately, in terms of the way in which count 3 will be left to the jury, subject to anything you say, it can only be left, can it not, on the basis that the work was done, or is presumed to have been done.

MR. DYER: Yes, the crown took the view some time ago, particularly in the light of the evidence of  Mr. Townley, that the great majority of the work was authorised by Mr. Smedley and others could not speak directly of it and there are no supporting documents to say whether, or what, work was carried out and so the crown are not in a position to prove that he did not carry out the work on the invoices and so we have not set out to prove that, undoubtedly he did work.

JUDGE CUMMINGS: Absolutely, but, to the extent, if any, that there has been evidence or questioning, in respect of witnesses dealing with those invoices, suggesting or doubting whether work was done, I mean, ultimately that cannot be relied on, can it, because there is no allegation against Mr. Joynson. I forget the witness, but we had a teacher from one of the schools, did we not, essentially saying, "Well, I never saw Mr. Joynson" and really at the time it appeared to me that that was raising a question of whether the work was done, but the crown have not made any allegation.

MR. DYER: No, we have not.

JUDGE CUMMINGS: So the jury should ignore that (all right, fine), but so far as count 3 is concerned, the allegation is that there was no entitlement to payment because Mr. Joynson was already being paid, sorry.

MR. DYER: Not count 3.

JUDGE CUMMINGS: Not count 3.

MR. DYER: Count 6, I think it is 6 and 8.

JUDGE CUMMINGS: Just give me one moment. 

(Pause in proceedings)

MR. SWIFT: Six and 8, yes.

JUDGE CUMMINGS: Yes. Count 3, the allegation against Mr. Smedley, is based on the alleged nature of his relationship with Mr. Joynson and non disclosure of  that relationship.

MR. DYER: Yes.

JUDGE CUMMINGS: Non disclosure of a disclosable relationship.

MR. DYER: Yes.

JUDGE CUMMINGS: And, just on that, the wording of the charge, "...without disclosing to the university his relationship with Christopher Joynson", so that is how it is worded. Now, looking ahead, is this ultimately going to be left to the jury on the basis that everything turns on whether the defendants  (I keep trying to find an appropriate word) were a couple (were an item,  to use that), so, is it ultimately going to turn on that. I am wondering what the position would be, if the jury decided that they were friends, simply that you are family friends or close friends themselves, what is the crown's case? Will the crown be saying even that would have been a declarable relationship?
MR. DYER: Yes. There are two issues really. There is the issue as to what he has said about the relationship and there is the issue as to whom he has informed of the relationship. He has only informed people beneath him of the relationship, nobody above, only those who work for him and are managed by him are told anything about the relationship. 

JUDGE CUMMINGS: Yes, well, that is a question of who amounts to Edge Hill university for the purpose of disclosure, but whoever the right person or persons are, who, in  principle, should be disclosed, the question is at what point does the nature of a relationship trigger disclosure or trigger a disclosure obligation and the jury will have to decide what the nature of any relationship between the defendants was.

MR. DYER: Yes.

JUDGE CUMMINGS: It is the defence case that what was said to the university was that Mr. Joynson was essentially a family friend. Suppose the jury decided that that indeed is the extent of their relationship, or certainly at the relevant time, do the crown say it does not matter, even that was disclosable?
MR. DYER: They are not going to come to that conclusion because it is agreed that there was a financial relationship between them, money is being paid, even before he takes the job---

JUDGE CUMMINGS: Yes.

MR. DYER: ---and they live together, they have financial interests together, so it is not in fact a family friend, it is not even the defence case that he is a family friend - he is a close personal friend - so that eventuality is not going to arise, in my submission, and that would be disclosable.

JUDGE CUMMINGS: Yes.

MR. DYER: That is the prosecution case.

JUDGE CUMMINGS: Yes, so, even if they were simply friends, living together for convenience and friendship, in the circumstances, that you say would be established by evidence, that would have been disclosable.

MR. DYER: Yes, and it is agreed they have (I think it is suggested by the defence they have) business interests together as well, in building work and so on, but that is something else, so the relationship is clearly not that of a family friend, it is more than that.

JUDGE CUMMINGS: Yes, all right. On the crown's case, who is it who should have been informed of a disclosable relationship?
MR. DYER: Those who are in senior positions at the university, Mr. Igo, Mr. Cater or the Board of Governors, the Clerk to the Board of Governors, should have been informed. Would your Honour excuse me a moment. (Pause) The Clerk to the Board of Governors deals with the register of interests as well as that, that is the crown's case.

JUDGE CUMMINGS: Thank you very much. Is there any more you want to say at this stage, Mr. Swift?

MR. SWIFT: No, save that, while your Honour is considering the indictment, may I raise one matter, which really as to how we deal with this (I know it has troubled my learned friend and I), in relation to the count (what would be count 9), the forward education invoices, the defence case is that this was work done, properly paid for, there is a live issue, in respect of whether some of the work was actually done, but, in terms of the registrations, which account for a significant number of the invoices, as I understand it, there is no issue that the registrations took place, that they were not bogus. You may remember I addressed your Honour, when there were disclosure issues, in that regard, the case that the defence would have to meet was that it should not have been authorised, rather than the work had not been done.

MR. DYER: There is no dispute that there were a significant number of registrations, I presume that, under the forward education invoices, it is not being alleged that others were involved in registration, I presumed that it was all Mr. Joynson, because I know there are a number of members of staff for forward education, but I presume that is the defence case, unless I am told otherwise.

JUDGE CUMMINGS: I mean, you say a number of members of staff, the prosecution case is that, in reality, there were no members of staff.

MR. DYER: That is right, absolutely. The precise number of registrations, we cannot determine because there were no documents to support the invoices, so we start there, but it is not something I am going to be cross-examining Mr. Joynson on, to say, "Well, you did not recruit these people", I am not, because that is part of his job and that is certainly what he was doing.

JUDGE CUMMINGS: Yes, okay. What is your client's case about forward education. The crown's allegation, as I understand it, is that forward education was simply a vehicle for fraud, it was a way of Mr. Joynson being able to claim more monies without having to do it in his own name, so it did not become so obvious that a single individual was doing an impossible amount of work, that is as I understand it, in a general way.

MR. SWIFT: Your Honour, yes. The defendant's position is that this was a company, Mr. Joynson was involved and there was another member, with reference to Kane Clough and that features within the defence statement; that he was assisting in the business.

JUDGE CUMMINGS: Thank you very much. Mr. Dyer, you have heard what Mr. Swift has said about the application and, for the most part, it is not pursued, but there are two matters and, taking the second of them first, the final matter, at paragraph 16 of the defence skeleton argument, it is the defence case, on behalf of Mr. Smedley, as I understand it, whatever the black letter theory may have been, in respect of procurement procedures, that the reality was that routinely they were not followed, so, essentially, the defence case is, there is a distinction between the theory and the practice and what Mr. Smedley did, in respect of  Mr. Joynson, simply reflected the reality of practise. Now, pausing there and leaving aside for a moment the extent, if any, to which that can be evidenced, but pausing there, as a proposition, if that is his case, he is entitled to advance it, is he not?

MR. DYER: Yes. Could I just qualify that, your Honour?

JUDGE CUMMINGS: Please.

MR. DYER: As I understand it, the evidence (I am not sure what the evidence will be, but the evidence) from, presumably Mr. Smedley, will concern, as I understand it (I do not know what the evidence is, but will concern) building contracts and sub contracting, rather than anything to do with the subject matter of our trial, but, as a proposition, I agree with what your Honour has set out, of course, he can put that proposition, in relation to certainly consultants in the education field. At the moment, your Honour, I have no idea what the evidence is that my learned friend proposes to adduce and it is important to know. An allegation from somebody (an anonymous individual) is not evidence, but I presume that Mr. Smedley is going to give evidence about a building contract involving sub contracting to Mr. Igo's brother, I presume, but I do not know.
JUDGE CUMMINGS: Leaving aside what, if any, evidence the defence might have, or might wish to call, if, in principle, Mr. Swift has instructions on a matter and if, in principle, that matter is relevant, then he can put or explore that matter with a witness, can he not, with the proviso that, if he is not able himself to call any evidence to back it up, then he may be fixed with whatever responses he gets. Mr. Swift, for example, would be entitled to put to a relevant witness (so a witness in a position to comment) the proposition that there was a practise, in whatever identified circumstances, of bypassing proper procurement procedure and, if that witness said yes, well, Mr. Swift would have obtained useable evidence, whether or not, independent of that, he was in a position to call any evidence to substantiate the proposition.

MR. DYER: Yes.

JUDGE CUMMINGS: So, if the proposition is, as it were, an admissible proposition---

MR. DYER: Certainly.

JUDGE CUMMINGS: ---then it can be taken up, regardless of whether it can actually be backed up by any other evidence.

MR. DYER: The proposition, yes, I agree.

JUDGE CUMMINGS: So the question is whether the proposition, as a proposition, is something that can properly be explored with Mr. Igo and you are drawing a distinction between your understanding of the scenario posited, as distinct from what is alleged against the defendants in this case. In this case it is to do with (quote/unquote) "Consultants within the Faculty of Education", in the scenario posited, it is to do with building contractors, so a different type of work and a different faculty, I do not know.

MR. DYER: Yes, or university wide, I am not sure, but the issue here seems to be procurement, rather than declaration of conflict of interest because, as I understand it, it is not being suggested that nobody knew, as far as I understand it, I do not really know what is going to be put, whether it is going to be put to the witness, "Well, you kept secret the fact your brother was involved with this building scheme", I do not really know, but it seems to be procurement that my learned friend is interested in, rather than family relationships.

MR. SWIFT: Your Honour, may I assist. I do not think I can put, "You kept it secret", because that would imply by character, if it were implied that Mr. Igo acknowledged that he should be disclosing it and hiding it, your Honour has said that the premise I was seeking to put is that is that the procurement policy just never really effectively existed, he can speak of it because he is very high up within the university and it is an example of that.

JUDGE CUMMINGS: Yes, but, on the scenario that you have been instructed, as I understand it, it is a case of a job needing to be done at the university, who gets that job, answer, it is the brother of someone at the university, in circumstances where it is not put out to advertisement or tender from others, well, that carries, does it not, an immediate smear. I am not saying that you will not be able to pursue this (I have not decided that yet), but let us be clear about the reality of it. It is bad character, it carries an insinuation of  bad character, does it not, someone's family member is getting preferential treatment.
MR. SWIFT: Your Honour, it is an example of the lack of procurement.

JUDGE CUMMINGS: Is it not an immediate raising of eyebrows, rolling of eyes moment.

MR. SWIFT: This is how things operated within the university; example.

JUDGE CUMMINGS: I am not saying yet that you cannot pursue this (as I say, I have not decided), but let us identify the character of the application. It is a bad character application, is it not?

MR. SWIFT: Your Honour, I have not prefaced it in that way and I do not believe it is, I think it is part of the facts of the case, is it not. If the crown are alleging and in opening say there is a full procurement policy in operation at the university and I am seeking to demonstrate there is not.

MR. DYER: I did not open it in that way, I very deliberately did not open it in that way, it was in terms of the relationship (and the secret relationship) that it was opened, that there ought to have been procurement, in those circumstances. 

MR. SWIFT: Would your Honour excuse me a moment to take some instructions?

(Pause in proceedings)

MR. SWIFT: I am sorry, your Honour, we were just looking to the opening note and what was in fact said. It is clear (and I addressed your Honour, in relation to this, when I made the application to adjourn) that it was an important feature of the way in which this case was opened to the jury. At one point my learned friend said of course the need for some kind of procurement process was particularly obvious in this case, given the relationship between the defendants and the obvious conflict of interest.
JUDGE CUMMINGS: Can I be clear what it is you would want to explore with  Mr. Igo.

MR. SWIFT: Your Honour, I want to ask him what the procurement policy was within the university and, in particular, to explore the fact with him that his brother had been engaged on numerous contracts at the university, on extensive building work and there had been no procurement, in relation to that, or whether there had been procurement and to confirm that there had been no declaration of interest.

JUDGE CUMMINGS: Right, and is that it, is that the evidence of a culture of flouting of procurement procedure, it relates to this witness and his brother.

MR. SWIFT: Your Honour, I cannot take it beyond that really, it is a question of seeking to explore with him (I have not formulated precisely) what the procurement policies were and whether procurement had taken place, in relation to his brother engaging on numerous contracts.

JUDGE CUMMINGS: This starts from the stand point, as I understand it, that your client's  case is that he did not regard himself as doing anything wrong, he was simply doing or following the routine practise in the university, but, in terms of there being any routine practise, all you are pointing to is one other person doing things on one or more occasions, in relation to his brother, and this is why I asked a while ago when it was, on your case, that Mr. Igo involved his brother because, if all of this is after Mr. Joynson is first engaged by your client, then it cannot explain a failure to follow procurement practise, you cannot say, "I was only doing this because of what happened later."

MR. SWIFT: No, your Honour, it is before, I think I said to your Honour I could not give your Honour the precise starting date, but it is before. May I just see if I can confirm that now?
JUDGE CUMMINGS: Before you do, the other thing is, is it actually your client's case that there was a general culture of not following procurement, or is it more specific than that, is it your client's case that he did what he did, in respect of Mr. Joynson, because that is what Mr. Igo did, in respect of his brother.

MR. SWIFT: Your Honour, there was a general lack of procurement across the university.

JUDGE CUMMINGS: To be exampled in what way, or are there not going to be any examples, is it just an assertion?

MR. SWIFT: Your Honour, it is not an assertion, if I am allowed to cross-examine Mr. Igo, because that demonstrates one particular example. In my submission, a good example, someone high up in the university, his brother was engaged on work, there was no procurement and no declaration of interest, set against the position established with Mr. Lowe that really procurement was not taking place, it should have been, but it was not. It is an example, which is why I prefaced it in the way I did, your Honour, it had always been my intention to cross-examine the witness, in relation to that, as part of the facts of the case, to establish, with someone senior at the university, what the procedure was. If he says that that would not have been caught by procurement, or that is the way things happened, then it is evidence in the case and, in my submission, important evidence. Beyond going through all the procurement contracts, or all the contracts at the university and looking for whether procurements took place or not. Your Honour, may I say, just so your Honour has the complete picture (I was looking and I cannot turn it up at the moment), there is within the emails, which  are disclosed, there is one from Mr. Cater just highlighting concerns generally as to the position, so far as procurement is concerned across the university, so it would be my intention to deal with that and within that email there is reference to Mr. Igo. I do not say in the sense of necessarily bad character, but an issue raised; "Did this go through procurement?"

JUDGE CUMMINGS: Thank you, you wanted to take instructions, please do.

MR. DYER: Your Honour, it may also be helpful to know whether it is Mr. Smedley's case that he knew about all this going on (it appears to be) and that he is saying he was perfectly happy with it, but I am not clear about that.

(Pause in proceedings)

MR. SWIFT: I am not sure which point I need to deal with (with both), whether I need to respond to my learned friend---
JUDGE CUMMINGS: Whichever order to prefer.

MR. SWIFT: ---as to whether the defendant knew about this.

JUDGE CUMMINGS: Is it his case that he knew about  this at the time and that was the reason why he acted the way he did, in respect of Mr. Joynson?

MR. SWIFT: Your Honour, my specific instructions on that point are that he was not aware of what was taking place between Mr. Igo and his brother and the building work with any lack of procurement that comes through the disclosure, which has been received.

JUDGE CUMMINGS: He was not aware at the time.

MR. SWIFT: Your Honour, yes.

JUDGE CUMMINGS: It is something he has only learned of subsequently.

MR. SWIFT: Yes, his case is there was, effectively, no procurement taking place at the university and it is an example relied on to show that.

JUDGE CUMMINGS: But, in relation to procurement, is not the question for the jury why your client did not follow, as it were, the black letter procurement requirements, in respect of Mr. Joynson because, as I understand it, he agrees he did not. Now, if his answer to that is, because no-one did, or, at any rate, routinely we did not, if we were under pressure of time, then that is his answer. It plainly is not his answer that he did it because of anything to do with Mr. Igo's brother because he was not aware of it at the time.

MR. SWIFT: Your Honour, yes.

JUDGE CUMJMINGS: Well, that makes it inadmissible, so far as I can see.

MR. SWIFT: Well, your Honour, is it not an example of  that lack of black letter procurement across the university?
JUDGE CUMMINGS: It might be or it might be an example of someone doing something wrong, which they knew they should not be doing, which is what is alleged against your client also, but, whichever it is, it is not something that bore on your client's mental processes at the time, because you cannot have been aware of it, on what you have told me.

MR. SWIFT: Your Honour, yes, but there are two issues on that. One, the procurement in general, there was not really, as your Honour terms it, black letter procurement taking place within the university, that is the defendant's case and here is an example of it.

JUDGE CUMMINGS: No, he can give an example of what he was aware of at the time, which led him to conclude at the time that proper procurement procedure was not being followed, he cannot give a supporting example that he was not aware of at the time because it cannot support his reasoning at the time.

MR. SWIFT: But the crown's case there was a procurement policy across the university and that they should have followed, in relation to Mr. Joynson, so are the defence not entitled to show, or try to demonstrate, that there was not and this is an example of it.

JUDGE CUMMINGS: As I say, the character of this, so far as Mr. Igo and the scenario alleged, involving his brother is concerned, the character of this, in my view, is bad character, it is raising the implication of improper conduct and, that being the case, it is a question, from your point of view, of satisfying the requirements of introducing bad character evidence and important explanatory evidence. Well, as Mr. Dyer outlined and as you have acknowledged, it is a very high bar to clear. Are you saying that the jury could not understand, or it would be impossible or difficult for the jury to understand, other evidence, without them knowing about this scenario that you want to put?
MR. SWIFT: No, your Honour, my submissions are that this is not bad character.

JUDGE CUMMINGS: I know.

MR. SWIFT: So I do not think I can properly address your Honour in that regard, I can only repeat my submissions are that this is important evidence in the case and it can be used to demonstrate to the con...well, it counters the prosecution assertions, in relation to procurement policies. I am reminded that there is other material, which has been disclosed.

JUDGE CUMMINGS: I mean, there is no direct mention of procurement on the indictment, the topic heading, I think, that all this comes under is dishonesty. The part of the crown's allegation against your client, in terms of honesty or otherwise, is the fact, as they allege it, that proper procurement was not followed and the crown's case is, as I understand it, that this was not about getting someone in, or getting the best person in, to do a job, it was about creating an opportunity for Mr. Joynson, because of the alleged connection between the defendants, to bill for large sums of money, payment of which your client could then authorise and of course this is always an over simplification (I am trying to compress a large case into a few words), but that is the essence of it, is it not, and, in terms of dishonesty, or otherwise, it is for the jury to assess your client's knowledge and motivation at the time and that is the problem. I fear we will simply end up repeating our respective observations.

MR. SWIFT: Your Honour, may I just make these submissions and then sit down.

JUDGE CUMMINGS: Please.

MR. SWIFT: Your Honour, I would respectfully disagree, in terms of the procurement and the declaration of interest. Time and time again, throughout the opening speech to the jury, my learned friend raised that very issue, which is why I addressed your Honour in the way I did when I made the application to adjourn the trial, that it was effectively bang on point, if I can put it in that clumsy way, procurement was being raised, this is what was being raised (concerns to Mr. Igo), so my submissions are, it is a relevant and live feature and here is an example to show (just one  example) that there was not procurement or there was not a procurement policy in operation and it has been confirmed, although I accept with limitations, because Mr. Lowe was within the Faculty of Education, that really it was not  taking place. I do not think I can assist any further.

JUDGE CUMMINGS: I am very grateful. I am against you on this point, the reasons, I anticipate, will have been clear to you from the debate that we have had, but the position is that the cross-examination of Mr. Igo that you would like to pursue, on behalf of your client, is, in my judgment, or does, in my judgment, involve an assertion amounting to reprehensible conduct, this therefore falls under the topic heading of bad character, it is not material that is admissible, in my judgment, within section 98 of the Criminal Justice Act, it therefore requires, from your point of view, successful application of section 100 of the Act (non defendant's bad character) and it does not, in my judgment, satisfy any of the tests, it plainly is not a position where all parties agree to the evidence being admissible, Mr. Dyer, for the crown, resists this, it does not, in my judgment, amount to important, or, indeed, any explanatory evidence, it does not, in my judgment, have substantial, or any probative value, in relation to a matter, which is in issue in the proceedings and is of substantial importance, in the context of the case as a whole. 
The question in the case, to which this is said to be relevant, on my analysis, is the question of honesty or dishonesty, on the part of Mr. Smedley, in respect of the relevant charges that he faces and I entirely understand that it is the defence case that any lack of procurement, in respect of Mr. Joynson, was not in any way dishonest, it resulted, on the defence case, from really the urgency of the moment and the exigencies of the moment at the time when Mr. Joynson was, as it were, procured, that, on the defence case, is why no wider process was pursued, such as might have been required strictly by the university rules at the time and I entirely understand it is the defence case that that sort of situation was common place and, therefore, on the defence case, there was a culture, effectively, where proper procurement practise was not followed because the practical realities of the situation did not always allow for it. 
I entirely understand that that is the defence case and that defence case, as a matter of generality, can of course be put to any relevant witness and evidence can be called during the defence case, if so advised, but this is an application to question Mr. Igo about a specific alleged scenario involving his brother and, on the defence case, now that I have had it clarified for me, this was not something of which Mr. Smedley was aware at the relevant time - it is something he has only become aware of as a result of disclosure following charge in these proceedings - it is therefore not something that can have affected his decision at the time whether or not to follow proper procurement process and it is, therefore, not something that can bear on the question of honesty or dishonesty, in respect of that decision. It is, on analysis, at attempt to justify conduct at one time by retrospective reference to events discovered only subsequently. That will not assist the jury, it is not logically probative and, as I say, for these reasons, it is not admissible.

Now, Mr. Dyer, that leaves the other matter really, which Mr. Swift raised (and this was my word, not his), but it appeared to be really in the nature of an appeal to allow some latitude to the defence, in circumstances where Mr. Smedley is very concerned to introduce reference to a particular topic in the trial. What do you say about that?

MR. DYER: First of all, it is quite clearly bad character, the essence of the allegation is a fraud and the reason for wanting to adduce it is to seek to discredit the witnesses, in terms of the progress of the investigation, if I put it that way. There are a number of concerns (objections) that the crown have.

JUDGE CUMMINGS: Can I just ask, are the crown going to be leading the evidence that investigation was instituted or instigated (quote) "...out of curiosity."

MR. DYER: The crown are not interested in that at all, we have no interest in adducing that. The truth is, as I indicated in the response to the bad character application, that we have heard the bulk of the evidence in this case and those that were to be challenged, in fact on a true reading of the defence statements, were Mr. Townley and Anita Walton, principally, it was alleged in the defence statements that they had in fact commissioned consultancy work , it has not been put, but that was what was being alleged in the defence statements.

JUDGE CUMMINGS: Yes, I mean, there is a slight (I say slight), there is a qualification that has to be added, in respect of Mr. Townley, which is precisely that, "I raised the possibility, if other matters were relevant and admissible, of a recall", but certainly, so far as Anita Walton is concerned, you say those matters were not put.

MR. DYER: Well, the defence case has clearly changed, but in issue on the defence statements was really the veracity of Anita Walton, because it was being suggested that she had commissioned work, but that is not the defence case now and it is not the defence case, certainly none of the defence case has been put, that Mr. Igo or Mr. Cater or Mr. Gibson have leaned on witnesses to persuade them to give false evidence or anything like that. The only significance of their evidence, as far as the crown is concerned now, it is very limited, because it concerns their knowledge of the relationship, if any, and their knowledge, if any, of CJ Consultants in Forward Education. The progress of the investigation, well, there is no dispute about it, Mr. Igo did have a hand in it, but he retrieved documents, essentially, which were passed to the police, so there is not any issue (any significant issue certainly), in relation  to the evidence that those witnesses give and the difficulty with---

JUDGE CUMMINGS: I think really that appears to be conceded, that is why we are left with what is, effectively, an appeal.

MR. DYER: Yes. The difficulty then is  this; that what the defence seek to do is to raise an allegation of an enormous fraud, whether they want to quantify it, I do not know.

JUDGE CUMMINGS: In circumstances where they accept they cannot show it is relevant to any issue in the case.

MR. DYER: They cannot show it is relevant to any issue in the case. The only evidence we have implicates Mr. Smedley and I will be forced to seek to adduce it, it opens a can of worms. If my learned friend has evidence to implicate Mr. Igo or Mr. Cater or Mr. Gibson, then that ought to be presented to the court, so the court can know where we are heading, but if it is left, inevitably the crown will want the jury to see certain emails, which implicate Mr. Smedley in that funding fraud. I presume the defence case is that Mr. Smedley was also guilty of this funding fraud (I presume) and that it was only latterly that he became disillusioned (I presume, I do not know), I am only saying that because of the emails that we have. It seems, to the crown, that it is not a matter for the crown, but tactically, for the defence, it is a very difficult decision to make to launch or to raise this issue, float it in front the jury, with a prospect of further evidence being heard about it. It opens a can of worms, it opens the prospect of evidence being heard. It would not be fair to the witnesses to raise it and not hear any evidence about it at all. What is the purpose of raising it? The purpose of raising it is somehow to damage the credibility of witnesses, who are quite clearly not central to the case and, in my submission, that is exactly why we have the Criminal Justice Act of 2003. I appreciate it is an appeal, but there are real dangers in allowing it to be put.

JUDGE CUMMINGS: Thank you. Mr. Swift, anything more you wanted to say.

MR. SWIFT: Your Honour, no, nothing to add in relation to the application.

JUDGE CUMMINGS: I am very grateful. I am extremely grateful to counsel for the care taken over this and the extremely careful and clear way in which the matter has been presented. On behalf of Mr. Smedley, Mr. Swift began this morning, very helpfully, by narrowing the issues, as he put it, and, in truth, what that amounts to is an acceptance, having seen the crown's response to the bad character application, that really the application cannot be sustained. The one exception to that (and it is an exception, on my analysis, because Mr. Swift did not himself characterise this as bad character evidence at all, but the one exception to that) relates to the requested cross-examination of Mr. Igo, in respect of certain matters (I have dealt with that and, I am afraid, I have ruled against it, so far as the defence are concerned), but really, having, in substance, abandoned the bad character evidence, Mr. Swift, on behalf of his client, makes what really is an appeal (an appeal to the court) to allow his client some latitude to introduce into this trial reference to what he alleges was a separate, but large scale fraud, perpetrated at the university and of which he was, at the very least, it seems, aware. 

I entirely understand the difficulties encountered on occasions by non lawyers in understanding what is, or is not, relevant and therefore admissible, in the context of a criminal trial, but the simple position is that, as a judge, I can only allow evidence or propositions to be introduced if they are relevant to issues in the case and if they will be relevant to and, therefore, of assistance to the jury in determining those issues.

The reality is that, as a matter of legal analysis, it is accepted, on  behalf of Mr. Smedley, that this material and reference to it is not relevant to any issue in this trial. It is never a defence to one set of charges to say that some other person or persons are, or may be, guilty of some separate charge or charges and that, on analysis, is what this amounts to. it is accepted, in reality, that the witnesses, who might be affected by the intended cross-examination, are, in reality, witnesses as to whose evidence there is no issue that raises questions of their own credibility, so this is simply an appeal to introduce material that is not relevant and I cannot allow it and may I say one of the things that I have considered, in this context, is whether I would allow it if the boot were on the other foot - would I allow the prosecution to make an appeal of this nature, if they had a witness or an investigating officer, who was particularly anxious to introduce reference to something that was adverse to the defence, or potentially adverse and yet irrelevant to the trial itself, would I allow it, of course I would not - and I am afraid it is simply a matter of applying the same rule to both parties, so I sympathise, I understand the difficulties faced by non lawyers, in the context of legal proceedings and of understanding, or having explained to them, what is, or is not, strictly relevant, but ultimately it is accepted, rightly, on behalf of Mr. Smedley, that this is not strictly relevant and, therefore, it follows inevitable that it is not admissible, so, I am afraid, I am against you.

Are there any other matters arising at this stage?

MR. DYER: I do not think so, your Honour.

JUDGE CUMMINGS: I am extremely grateful, I recognise that a huge amount of work happens outside of the court hours, in order to make more efficient the use of time that we have when we sit and I can see that that has happened here, thank you, so 10.30 and where are we going to at 10.30 tomorrow.

MR. DYER: I am going to discuss with my learned friend witnesses because, in the light of your Honour's ruling, I suspect we can make even better progress than we have done.

JUDGE CUMMINGS: Thank you very much.

(Court adjourned)

Digital Transcription by Marten Walsh Cherer Ltd

1st Floor, Quality House, 6-9 Quality Court, Chancery Lane, London WC2A 1HP

Tel No: 020 7067 2900 Fax No: 020 7831 6864 DX: 410 LDE

Email: info@martenwalshcherer.com
Web: www.martenwalshcherer.com
2
                                                                                                                                     Marten Walsh Cherer Ltd
                                                                                                                                                                                   Tel:  020 7067 2900     


