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Friday, 15th September 2016
MR DYER:  Your Honour, I was going to ask for a break after we have finished David Lowe’s evidence.

JUDGE CUMMINGS:  Certainly.

MR DYER: There are one or two last things to tidy up before we continue with the other two.

JUDGE CUMMINGS:  Certainly.

MR DYER: As far as David Lowe is concerned, your Honour will appreciate I am not going through all of his exhibits----

JUDGE CUMMINGS:  No.

MR DYER:  ----but the ones that are labelled in the index to the jury bundle I will be taking him to and one or two other documents.  So I will try to keep track of what page we are on in the statement. 

JUDGE CUMMINGS: Thank you. 

(The jury returned to court)

JUDGE CUMMINGS: Thank you, ladies and gentlemen.



You are still under oath, Mr Lowe.  



Thank you very much, Mr Dyer.

MR DYER: Thank you, your Honour.

DAVID LOWE, CONTINUED

Examined by MR DYER

MR DYER:  Mr Lowe, we had reached the stage at which CJ Consultants had been set up as a supplier on the E Finance system and invoices had been paid.  I am going to ask if you could look behind divider 18 again.  Just to explain, is it right that you have produced for the police a number of invoices with attached emails or associated emails; is that right?

A.
Yes.

Q.
And that was in relation to both CJ Consultants and Forward Education?

A.
Yes.

Q.
And some of the invoices that had been submitted; is that right?

A.
Yes.

Q.
Can I ask you this, in relation to CJ Consultants how were the emails actually associated with the invoice; were they in paper form attached to the invoice or were they just emails you had extracted which go with the invoice?

A.
No, they were email form attached to the invoice. 

Q.
Hard copy?

A.
Hard copy.  So they were my evidence that it was okay to pay, they’d been authorised for payment.

Q.
So if we have bundles here of a few pages each, which is what we will see, we have an invoice and also some emails that you had actually printed----

A.
Yes.

Q.
----and stapled or attached to the invoice?

A.
Yes.

Q.
And in some case, I think, also a note perhaps from Mr Smedley?   
A.
A PostIt note, yes.

Q.
Sometimes a PostIt note?

A.
Yes.

Q.
Okay.  And you say the reason for putting those things together was?

A.
To verify that those invoices had been approved, authorised as okay to pay, i.e. that work had been carried out.

Q.
And did you keep those in hard copy?

A.
Yes.

Q.
Did they at some point go into storage and then were retrieved or were they scanned or were they just kept in hard copy?

A.
No, they went into storage.  After one financial year they’d be sent into storage.
Q.
But you were able to retrieve them storage; is that right?

A.
Yes.

Q.
I see, okay.  Now, one of those bundles or groups of documents we find behind divider 18 between pages 22 and 30.  Could I just ask you to look at page 22?  Hopefully everyone can see an invoice which is CJEHU16.  This is a copy of it before it has been stamped by the financial department, is it?

A.
Yes.

Q.
And how would you have received that?  Do you have to look at the emails to see?

A.
Possibly, yeah.

Q.
All right.  Well, in general -- just let me ask you the general question -- as far as CJ Consultants invoices were concerned how did you generally receive them?

A.
Via emails from Robert.

Q.
Okay.  Just looking at these few documents before we look at some of the detail in it.  We have a copy of the invoice and behind that there are two pages of emails and they are emails involving yourself, Mr Smedley and Mr Joynson; is that right?  Those two pages?
A.
Yes.
Q.
And then beyond that, page 25, there is a letter from Mr Joynson?
A.
Yes.

Q.
Enclosing a copy of the same invoice.  So we have multiple copies of the invoice, but it is presumably been attached at some point.   So the invoice again, but also receipts behind it; is that right?  A hotel receipt?

A.
Yes.

Q.
Which take us to page 30; is that right?

A.
Yeah, hotel receipts and other receipts for other items of expenditure.

Q.
So those documents are one of your exhibits----

A.
Yes.

Q.
----and in fact we can see on the index to our jury bundle that it is one exhibit.  So those documents were together.  I just want to ask you some questions about those documents.  We have seen the invoice and at page 23 there are two emails, I think, or three emails.  The one at the bottom----

A.
Yes.

Q.
----it is “Hi Robert,” and it is obviously from Chris Joynson.  “I have attached the invoices for the past week.”  It is 25th January.  “I’ll send you receipts FAO, Dave, to EHU via post.”  So he has posted the receipts which we have seen.  “I’ve also received an invoice from Stuart regarding a photograph of (inaudible) for S2S so I’ll send that in as well.”   Is that anything to do with Mr Joynson or not that last part about the photograph or not?   Stuart, do you know what that is about?  If you do not remember then----

A.
I don’t.

Q.
Okay.  So that is addressed to Mr Smedley and then as Mr Smedley emailed you to say: “This is okay to process.”  Is that him to you?

A.
Yes.

Q.
And that is on 25th January?

A.
Yes.

Q.
And what does he then say after that?

A.
“I’m hoping he’ll take up his new post from today so these will stop.  Has his laptop been sorted, etcetera?”

Q.
And when he says: “I’m hoping he’ll take up his new post from today so these will stop,” what are these?

A.
Invoices I presume.

Q.
If we turn back to page 22 that invoice is 22nd January 2010.  So these emails are associated with that invoice; is that right?
A.
They would have been, yeah.

Q.
Page 23 at the top, you respond saying you will process it for payment; is that right?

A.
Yes.

Q.
There is reference to the laptop and so on?

A.
Yes.

Q.
Over the page to page 24, this is further email correspondence.  This appears to be 29th January and a reference to further invoices; is that right?  If you look at the bottom.

A.
Yes.

Q.
From Chris Joynson.  Invoice numbers?

A.
Yes.

Q.
Are they his numbers, CJEHU numbers?

A.
They would have been, yeah.

Q.
Yes.  So quite a few invoices there, six it seems?

A.
Yes.

Q.
But he refers to the fact, 14 onwards: “I’ve recently submitted (inaudible).  Some approximate dates will be great.”  That is dates when payment is going to be made, is it?

A.
Yes, yeah.

Q.
He is asking when he is going to be paid.
A.
Yes.

Q.
And you respond to that with invoice numbers and dates when he can expect payment; is that right?

A.
Yes.

Q.
I want to move on and just look if we may behind divider 20 at page 1.  Sorry, divider 20, page 1.  On this page there are emails between yourself and Helen Adams -- we have already looked at these -- from June 2010 between 8th and 16th June 2010; do you see that?

A.
Yes.

Q.
So this is at a time after Mr Joynson has started his fulltime salaried position at Edge Hill University.  Was there some discussion then as to how he might be paid?

A.
Yes.

Q.
At the bottom of the page it is Mr Smedley emailing you, is it not, on 8th June?

A.
Yes.

Q.
Explaining that: “Mr Joynson worked as a consultant up to the end of January and some of the work he did for us in the autumn and into January I told him he couldn’t claim payment until it actually resulted in some business.  Business has come through in the form of agreement with schools for consultancy emplacements and he needs to claim. How does he do this given he’s now employed by us?”  We can see Helen Adams became involved in that.
A.
Yes.

Q.
There is an email there, is there not?

A.
Yes.

Q.
And what sort of discussion was there, if any, between you and Helen Adams at that stage?

A.
I think I was seeking out following up Robert’s question.  I was seeking best advice from----

Q.
Right.

A.
----central finance.

Q.
We can see at the top of this page Helen Adams has responded to the queries.

A.
Yes.

Q.
Talking about the unusual circumstances and speaking to HMRC and there is reference to the work relating to the period prior to his employment at Edge Hill, is there not, in the second paragraph?

A.
Yes.

Q.
And taking account of those circumstances it was decided that the invoices could be paid in his capacity as a consultant; is that right?

A.
Yes.

Q.
Thank you.  Now, if we just turn back to jury bundle 6, this is June 2010, divider 6, page 20.  We can see that subsequently there were invoices at page 20 and 21 relating to work from before the start of his employment; is that right?  So page 20, invoice 24th June 2010, but the consultancy work is September ’09 to January ’10; is that right?

A.
Yes.

Q.
And there is another one on the following page 21; is that right?

A.
Yes. 
Q.
Thank you.  If we move back to -- sorry to jump around -- divider 18, I want to ask you about another bundle of documents.  This time it is pages 12 to 21, so if we look at page 12 and the documents attached to it go up to 21.  But if we look at page 12 behind divider 18 there is an invoice here dated 19th January 2011.  It is for Saturday master classes and we can see a number of dates, £6,725.  Just for the jury’s benefit, it says DL/16, that is an exhibit reference, the way it has been referred to in your police statement, is it not? 

A.
I’ve got----

Q.
DL/16 was not originally on the document?

A.
No, it’s not my writing.

Q.
So behind that at page 13 we have another copy of the same invoice; it just does not have the exhibit label on.

A.
Oh, yes.

Q.
So that is a CJ Consultants invoice and it is dated 19th January, but there are a number of emails behind this, if we can have a look at some of those.  I am afraid they are a little bit jumbled up, but if we have a look, please -- bear with me one moment -- at page 21.  So we are going in reverse really.  So if we go to page 21.  This is 7th January -- at the bottom of the page -- 2011.  We can see that Mr Smedley has emailed Helen Adams.  So it is not to you but you have obviously ended up with a copy of this email; is that right?

A.
Yes.

Q.
Asking or saying: “There are a small number of staff that undertake work on top of their fulltime contract.  Last time I checked this out with HR as to whether individuals could claim additional payment hours for this work if I authorised to say it was above and beyond their contracted fulltime post.  HR confirmed me that this was fine and acceptable and we had a case of an individual who acts as a consultant in their own time and hence is also registered as self-employed.  They have undertaken a significant number of additional hours and weekend Saturdays last term and in my view we have to pay for them given the HR position and advice.  I just wanted to check that if they submitted an invoice to us as self-employed then this would not cause us or them any problems.  For information all the staff, that’s three that I am talking about on fulltime contacts with us.”  Then there is a further email, it is from Helen to Robert Smedley -- sorry, from Robert Smedley to Helen Adams:  “I’m assuming from a finance perspective this is fine and I have a number of invoices coming through I need to authorise and get them paid.  I’ll authorise with Dave in the usual way and he’ll process.”  Then there is some question from you then to Robert as to whether Helen had ever come back to him.  It was in relation to Christopher Joynson and the invoice that was passed to you last week.  Then Mr Smedley at the top confirms to you that: “HR have confirmed if I authorise then it’s okay.”  Is that right?
A.
Yes.

Q.
 “I’m assuming that you are doing what you usually do, i.e. processing all invoices such as these and PTCs.”

A.
Part time contracts for associate tutors.

Q.
Right.  So why is there a reference to that there, do you know?

A.
I don’t.

Q.
It does not seem to relate to Mr Joynson.

A.
No, it doesn’t, no.

Q.
Okay.  If we turn back to page 19 there is some repetition here of emails, but we see in the middle that Helen did get back to Mr Smedley -- Helen Adams----

A.
Yes.

Q.
----she apologises and explains that it is acceptable to be employed and self-employed, but needs to check out the status of the individual.  This is the middle of page 19, is it not?

A.
Yes.

Q.
And she asks for the details of the employee so the relevant checks can be made; is that right?

A.
Yes.

Q.
And so what would have happened then?  What consultation would there have been at that point?

A.
I presume either Robert’s responded to Helen or I would have responded to Helen.

Q.
Okay.  

A.
It’s Robert’s response.

Q.
He has responded there, has he not, to say the invoice is going to be Christopher Joynson, saying he believed that she had checked this out last time and he was fine to set up with the tax.  Just looking at page 18, moving back, we can see that Mr Joynson has sent his invoice to Robert Smedley: “Find attached the invoice as discussed.”  I just want to ask you briefly about that.  At page 17 there is an invoice.  Do you know, is that the invoice that was attached or are you not able to say now?
A.
I presume it is with the dates corresponding.

Q.
The reason I ask is because if we look at page 17 and page 13, with a thumb in one and look at the other, we see two versions of CJEH220.

A.
Yes.

Q.
One at page 13, which has what I think is a requisition number on it, is it?

A.
Yes.

Q.
That is for £6,725----

A.
Yes.

Q.
----13 days of master classes and preparation and the other at page 17 is just for 11 days----

A.
Yes.

Q.
----and it is £4,675.

A.
Yes.

Q.
Do you know what the reason for the difference is or not; are you able to help with that?

A.
No.  I presume the figures don’t tally up or the dates don’t tally up or----
Q.
Well, there is no secret about it.  There appear to be additional dates on page 13 and additional hours.

A.
Okay, yes.

Q.
Do you have any recollection of that now or not?

A.
No.

Q.
All right.  Well, let us -- sorry, your Honour.  (Pause)  I think if we look at page 15 we can probably see the explanation.  If we look in the middle of page 15, again some of the emails are repeated----

A.
Yeah.

Q.
----so we do not want to look at all of them, but in the middle of the page: “Hi Dave,” do you see that?

A.
Yes.

Q.
“Have you processed Chris Joynson’s invoice yet?”  This is from Mr Smedley?

A.
Yes.

Q.
“I’ve noticed that he hasn’t claimed all the days that he did for us.  I need to talk to him.  If it’s gone then fine, I’ll ask him to send an addition one, but if not just hold fire.”  Does that explain it perhaps?

A.
Yes, yes.

Q.
Right.  And you say: “Not processed yet.  Will hold it and follow----”

A.
File.
Q.
“----follow the file”  -- sorry  -- “follow the file until next week or until you come back to me.”

A.
Yeah, so that’s just gonna remind me----
Q.
Okay.

A.
----to ask the question again?

Q.
And at the top the response from Mr Smedley: “Thanks, Dave.   I need to talk to him as he delivered at more schools than he states on more days.  If only his dad had a similar approach,” exclamation mark.  Do you know anything about his dad?
A.
I think in the past he’d done some (inaudible) lecturer work or associate tutor work.

Q.
Sorry, who had?

A.
I think it was Chris Joynson’s dad, John Joynson.

Q.
Right.  So Mr Smedley was talking about Christopher Joynson’s dad.  Were you aware that they knew each other or was it a work relationship or were you aware of that?
A.
It was just from a work perspective.

Q.
All right.  Page 14, I think Robert is sending you the revised invoice; is that right?  “Invoice with prep hours and a full set of dates.”  Sorry, you to Robert.  No, my fault, it is Chris Joynson to Robert Smedley, sorry.

A.
Yes.

Q.
And that has been forwarded to you and Mr Smedley -- because the email above has approved that.

A.
Yes.

Q.
“GED temp staffing, please, the cost code.”

A.
So that would be the cost centre GED----

Q.
Cost centre----

A.
----and temp staffing would be the account code----

Q.
Account code, yes.  A further email from you about what needs to be done in order to process the invoice at the top of page 14; is that right?

A.
Yes.

Q.
I am going to move on to Forward Education.  I am moving on in the statement, your Honour, to page 61.  



(To the witness) Forward Education, just before we look at some of the documents, were the invoices submitted in the same way as CJ Consultants or not, do you remember?

A.
I seem to recall they all come in hard copy in the post or in my in-tray.

Q.
Right.  And who were they addressed to, do you remember?  You can have a look if you wish if it is easier.

JUDGE CUMMINGS: So it would come in the post or would be already in your in-tray?

A.
They would be in my in-tray.

Q.
Do you mean unopened envelopes?

A.
No, they were open.  The hard copy was actually in the in-tray so already opened.

MR DYER: So the CJ Consultants invoices seem to have been emailed and forwarded to you?

A.
Yes.

Q.
But Forward Education it is hard copy in your in-tray?

A.
Yes.

Q.
Right.  

JUDGE CUMMINGS:  Is there somebody who opens the post and puts things in the appropriate person’s in-tray?  What is the system?  If someone posts something to you at Edge Hill University what happens?

A.
I had a colleague working for me who could have opened that post, Janet Galdard (?).

MR DYER:  If you just look at page 35, we will just look at one of the invoices just so we can see.  So just looking at page 35: “FAO, for the attention of Mr Robert Smedley, Dean of Education.”
A.
Yes.

Q.
So that one has a note on it, does it not?  Is it a PostIt note?

A.
Yes.

Q.
We can actually see some staples, I think, as well, can we not on that photocopy?

A.
Yeah.

Q.
So is that how it would appear in your in-tray or would it appear in some other way?

A.
That’s how it would have appeared in me in-tray.

Q.
With the PostIt note?

A.
Yes.

Q.
And behind it you have attached other documents, is that right, emails and the like?

A.
Yes.

Q.
All right.  So to your recollection did all the Forward Education would arrive in that way or not?
A.
Yes.

Q.
Thank you.  And are you aware of anybody else placing those in your in-tray other than Mr Smedley?

A.
No.

Q.
Well, we are on page 35, we might as well just look at that briefly.  We can see it says Dave, presumably you?

A.
Yes.

Q.
“GED, please.”  Is that the costs centre?

A.
Costs centre, yeah.

Q.
What does it say then?

A.
“See email as another one is due.”

Q.
Right.  So it seems that he has attached an email?

A.
He may have emailed me directly to pick up in the morning----

Q.
Right.

A.
----and the two----

Q.
Okay.

A.
Yeah.

Q.
All right.  Well, I have jumped ahead a little because I was looking at that invoice, but I want to try and deal with it in order.  So if we just turn back to page 33, the bottom of page 33, jury bundle 18, this is an email from Mr Smedley to you: “Have you set up in the last 12 months Forward Education in relation to work that they’ve done for us?  Thanks, R.”  That is 20th March 2011 and your response: “I’ve had a look on E Finance to see if the supplier is set up and they are not.  It is not ringing any bells.  Could they come under a different name?”  As far as you are aware had there been any previous dealings with Forward Education?

A.
No.

Q.
And they did not seem to have been set up as a supplier by that time?

A.
No.

Q.
Did you yourself have any idea who Forward Education were?

A.
No.

Q.
Or who worked for them?

A.
No.

Q.
Did you know that Mr Joynson was connected to them or not?

A.
No.

Q.
Was it ever hinted that he was connected to them?
A.
No.

Q.
So you have been asked whether they come under a different name and the response is: “Don’t think so, but will check.”  “They are doing some registration work for us that I asked them to do and we’ll need to pay them.  Thanks, R.”  That is 21st March that email.  If we turn back a page we have some repeat emails, so we can skip those at the bottom.  But nearer the top Mr Smedley emails you: “I’ve spoken to them and asked them to invoice us and I guess you can get them set up.”  That is 22nd March; is that right?

A.
Yes.

Q.
And you say you will and did you then go on to set them up as a supplier?  This is March 2011.

A.
Yes.

Q.
So if we look back at page 31 we can see the invoice that these emails relate to.  It is an invoice dated 14th April 2011.  It is for £17,000 odd and that appears to be the first of those Forward Education invoices.

A.
Yes.

Q.
So was that one then processed and paid as per instructions?

A.
Yes, I think----

Q.
The note -- is it a PostIt note on page 31?

A.
Yes.

Q.
GED Facilities Hire.  What is that?

A.
Facilities Hire, that’s another account code to use.

Q.
Is there any reason it would be Facilities Hire for registrations or is that -- is that something you question or you...

A.
No, I wouldn’t -- no, I wouldn’t question.

Q.
So just to be clear, if we look at the bottom of page 31 we can see -- well, it is not all that clear -- I think somebody has highlighted, but it says GED at the bottom, does it not?

A.
Yes.

Q.
And then is if 54061?

A.
The account code.

Q.
So the account code is Facilities Hire, 54061?

A.
Yes.

Q.
All right.  If we look at page 34 in fact we have confirmation that you did set up Forward Education as a supplier.
A.
Yes.

Q.
Do you see that?

A.
Yes.

JUDGE CUMMINGS: Sorry, which page?

MR DYER:  Page 34.

JUDGE CUMMINGS:  4?

MR DYER: 34.

JUDGE CUMMINGS:  Thank you.

MR DYER:  You have emailed Paula Hyam.

A.
Yes.

Q.
Is she in University Finance?

A.
Central Finance, yes.

Q.
Yes.  And you have given details that you have.

A.
Probably from the invoice itself.

Q.
Yes.  There is an email address, is there not?

A.
Yes.

Q.
Forward Education at Yahoo and a York address?

A.
Yes.

Q.
You supplied for that purpose.  Thank you.  Now, over the page we have already looked at this invoice, page 35, and that is an invoice for £8,855 and attached to that are the emails at page 36.  So are these emails that are in hard copy that you have attached to the invoice so that you have----

A.
Yes.

Q.
----some evidence of authority to----

A.
Yes.

Q.
----for payment----

A.
Yes.

Q.
----if I put it that way?

A.
Yes.

Q.
So page 36 at the bottom, 18th February 2012 now.  This is an email, it is from a Ken Cough, who is said to be a managing director, and the email address is Forward.education@yahoo.com and it is addressed to Robert Smedley; is that right?

A.
Yes.

Q.
Now, how did you end up with these emails?

A.
Robert would have----

Q.
It says on page 35, as we will recall:  “See email as another one is due.”  
A.
Ah, yes.  So Robert would have copied me in or forwarded it on to me.

Q.
However it has happened, you have made sure a hard copy went with the invoice; is that right?

A.
Yes.

Q.
Okay.  So at the time in around February 2012, round that time, you would have yourself received either in hard copy or electronically these emails, is that right, to go with the invoice?

A.
Yeah, electronically.

Q.
Yes.  It is not something you have searched for later in order to----

A.
No.

Q.
----tie up the invoice?  All right.  So this 18th February email did you need these emails for your accounting purposes or not?

A.
I kept them for my records.
Q.
For you records, all right.   But, I mean, would you have read through them and...

A.
Give it a cursory glance.

Q.
Cursory glance, all right.  Because some of it seems to detail work and, I do not know, maybe you were not that interested in the detail of it.

A.
No.

Q.
Okay.  So Ken Clough writes to Mr Smedley: “Hope you are well and the faculty continues to be successful.  I’m writing to let you know that I’ve received the full payment now for the work carried out last year, which hopefully was to your satisfaction.  I also wanted to let you know that we’ve sent two new invoices for the separate work this year which has now been completed.”  So there is reference to invoices, as we see, and one relates to the registrations and support work and the second relates to the Promethean and EEF Project.   Do those things mean much to you or not?

A.
Yeah, yeah. 

Q.
All right.

A.
Promethean, yeah.

Q.
Were you involved in the Promethean Project yourself?

A.
No.

Q.
Or the EEF Project?

A.
No, not directly, no.

Q.
Or indeed registrations of students?

A.
No.

Q.
Okay.  “I’m interested in talking to you further about the continuation work linked to the work-based CFEE Project as the feedback has been excellent and we are keen to continue recruiting and supporting the employees.  It would be useful if we could meet or book in a telephone conversation to talk about the further work linked to the EEF bid and Promethean Project that you are leading.  Please let me know when you are free.  Who did you say that your finance manager is in the faculty as I may need to speak to him about invoices?”  Who would that be, finance manager in the faculty?
A.
Me.

Q.
Did you ever speak to a Ken Clough?

A.
No.

Q.
Did you ever receive yourself an email from Ken Clough?

A.
Not that I can recall.

Q.
Above that there is a response from Mr Smedley.

A.
Yes.

Q.
And it is thanking him and saying:  “Pleased with the way your team has worked.  Thank you.”  Are you aware of who the team, members of his team, were or not?

A.
No.

Q.
“My finance and resources manager is David Lowe and he will help you with anything finance invoice related.”  Did Ken or anybody from Forward Education ever contact you directly for help----

A.
No.

Q.
----in relation to finance?

A.
Not that I recall.

Q.
Payment of invoices?

A.
Not that I recall.

Q.
“I’ve been on leave for a week so check my tray tomorrow for the invoices you mention and get them processed.  I’m keen to talk further with you as the Promethean work is expanding along with future teachers.  Do you think you’ll be able to secure any more registrations for us this year?”  So there is some indication there that he was agreeing invoices should be processed and so that is, I presume, why you have kept it with the invoice?

A.
Yes.

Q.
Is that right?  Thank you.  The next bundle -- sorry, there are not too many more -- 37 to 41, we can see page 37, it is an invoice for £7,905.  In fact, again we have two copies of the invoice that it is really because of the exhibit label that obscures some of it.
A.
Yeah.

Q.
It is the same thing.  And behind it there are some emails and I just want to look at those if we may.  If we look at page 40, in fact if we just briefly turn over to 41, we can see this is from Ken, then turn back to 40.

A.
Yes.

Q.
So this is another email from Ken to Robert Smedley, 17th June 2012.  Again, do you know how you would have come by this email?

A.
Robert -- I’m presuming Robert’s copied me in.

Q.
Okay.  This email is about EEF -- sorry -- “You asked me to let you know how far we had got with the registrations and EEF.  I’ve sent you our invoice for the last two months.  It includes 60 more registrations, which I hope you will be pleased with.  We’ve done three days on EEF.  I’ll send you the written materials later this week when I’ve finished them.  I know the bid is due in autumn term, but I wanted to check whether you wanted us to continue with the research questionnaire for schools in preparation for the bid.  Let me so we can get on with this and I think in total this will come to 10 days’ work.  Let me know if this is okay to proceed.”  There are a number of references there to we.  Are you aware of who that might be when he speaks of we?

A.
I presume the Forward Education consultancy team.

Q.
“Let me know if it’s okay to proceed.”  So it is a request to proceed, so it is evidence of a request and presumably approval, so that is why it is kept?

A.
Yes.

Q.
“Do you need any more registrations at this point in the year?  We can certainly secure another 100, but I’m not sure if you have any other funds to pay for this.  Again, let me know and we’ll get on with it.  If this is impossible this year, do you think they’ll be any funding for next year?”  Then there is a response from Mr Smedley.  It is addressed: “Dear Ken,” is that right?

A.
Yes.  

Q.
“Thanks for your update.  You and your colleagues at Forward have done a superb job this year, especially with regard to registrations.  Well done.  If you think you can achieve more this academic year,” and he says before 31st July.  Is that your academic year 2012?

A.
31st July would be -- yeah, that would be the end of the financial year.

Q.
Financial year?

A.
Yeah.

Q.
“Please secure them.  We’ll pay as we are still short of the contract at CFE.”  Then there is reference to report on EEF.  There is also a reference here: “Should I discuss with you or go direct to Terry?”  So it is Robert Smedley asking whether he should discuss it with Ken or with Terry.  Have you ever heard of anybody called Terry connected to Forward Education?

A.
No.

Q.
“I’ve not seen an invoice from you yet, but Dave Lowe may have it and will need me to approve it.”  Then he says he is over in York in two weeks time.  “It would be good if we could touch base.  Are you free on Friday, 29th?”   You did not need any of that information, it just happens to be in the email.

A.
Yes.

Q.
All right.  Over the page -- sorry, back to page 39 -- we do not need to look at the bottom email because it is a repeat.  There is another email from Robert Smedley to Ken saying: “Received and it’s fine.  Seems to be a delay in getting through to me, only arrived in the office on 28th.”  And there is reference to other work in there, is there not, and the end of the financial year?

A.
Yes.

Q.
We have already looked at those invoices which were attached to those emails.  I am going to move on just to the next bundle.  I think there are just two more.  If we look at 42 to 48, there is an invoice at page 42, it is a £16,000 odd invoice and there is a note, is there not?

A.
Yes.

Q.
“This is part of the £30k.  I’m expecting one for £14k in August as they have registered a last group and done other work for” -- what does it say, for?

A.
“Work for.”

Q.
Sorry?  If you cannot read it----

A.
I don’t know.

Q.
----(inaudible) sure what it is.  So attached to this are a number of emails.  If we move to page 48.  We have already actually seen that one in an earlier chain.  So back to 47 and there is another repeat email at the bottom.  So in the middle of the page: “Hi Robert.  Did Ken from Forward Education get back to you following this email?  Do you want me to put a requisition and receipt the” -- PO is purchase order?

A.
Yes.

Q.
“----before 31st July 2012?”  Here are you asking whether he wants it to be done before the end of the financial year; is that what is going on?

A.
Yes.

Q.
Okay.  And that would require you to raise a requisition----

A.
Yes.

Q.
----so they have a purchase order and so on?

A.
Yes.

Q.
All right.  So the response at the top: “No, he didn’t.  They’re doing a lot of work for us, including registrations in July.  My guess is £30k max.  We have the new CFE contract next year and I’ll need to check that they wish to still do the work with us.  Thanks for flagging.  I’ll write to him.”  Move back to page 46.  There is another email at the bottom here from Mr Smedley to Ken: “Hope you are well,” and refers to you, finance manager, “...wanting to ensure we have set aside sufficient funds.”  So this is to do, presumably, with budgets and making sure there is enough money to pay for whatever is going on?
A.
Yes.

Q.
“I know you’ve generated more registrations and we’ve hit our target, which is fantastic.  Many thanks for all the work you’ve done on this.  Supported students and I asked you to undertake more Promethean work.  We would appreciate knowing what you’re next invoice will comprise so we can set the funds aside.”  So there is then a reference to the £30,000 and the requisition purchase order----

A.
Yes.

Q.
----and further email between you and Mr Smedley about setting aside money; is that right?

A.
Yes.

Q.
Page 45, reference to an invoice.  It is from you to Pamela Stephenson.  Is that to the finance department of the university?

A.
Yes, Central Finance.

JUDGE CUMMINGS:  Give me the page again, sorry?

MR DYER:  It is page 45, your Honour.

JUDGE CUMMINGS:  Thank you.

MR DYER: Sorry, we are going backwards.

JUDGE CUMMINGS:  And Pamela Stephenson is who, sorry?

A.
She’d be Central Finance pay (?), just ledger(?).

MR DYER:  This is a reference to one of the invoices asking for it to be paid effectively; is that right?

A.
Yes.

Q.
We can see if we move back to page 43 it is that one, is it not, £13,240?

A.
Yes.

Q.
So you have put these documents together because they relate to these invoices at pages 42 and 43?  There are two invoices, are there not?

A.
Yes.

JUDGE CUMMINGS:  Were these in fact paid out of the following financial year’s budget that Pamela Stephenson emails October now, October 2012?  Is the 2012/2013 budget then?

A.
Yes.

Q.
Thank you.

MR DYER:  The next group at page 49 is the invoice and a note from Mr Smedley; is that right?

A.
Yes.

Q.
PostIt note.  “Further to our emails.”

A.
Yes.

Q.
It is an invoice for 17th February 2013?

A.
Yes.

Q.
So let us just look at some of those emails.  It is page 52.  This is an email from the Forward Education Yahoo address----
A.
Yes.

Q.
----to Robert Smedley and it is 20th January 2013.  The subject is staffing for EH Project, Edge Hill Project presumably?

A.
Yes.

Q.
“Dear Robert, further to our chats last week, I worked out the costs of Gina and Graham as you asked.”  Have you any idea who Gina and Graham are?

A.
No.

Q.
Any idea of any surnames that might attach to them?

A.
No.

Q.
“I’ve included these on an invoice and sent them to you.  You mentioned that there might be a possibility of a longer term secondment this term and having checked with Gina she would be keen.  If you want this to go ahead then let me know and we can release Gina as soon as possible for you and how would that work in terms of costs?  Regards, Ken.”  If we turn back a page to page 51, Mr Smedley emailed you on 20th January: “What did we agree we would call those colleagues that we second from school organisations without advert and all I’m doing is paying for their time?  This is another example which will actually save us money so I would want to make happen.  Thanks, R.”  I just want to ask you about that because it refers to second.  Was secondment something that happened in your faculty that you were aware of?

A.
Yes.

Q.
And as far as secondment was concerned what would normally happen if people were seconded to the university?

A.
We would advertise the secondment and colleagues from schools would apply----

Q.
Right.

A.
----and we would effect -- if they were successful and they were appointed -- we would effectively buy out their time from the school----

Q.
Right.

A.
----so reimburse the school for the year’s secondment or (inaudible).
Q.
How would you know what to pay them?

A.
We would request their salary details, their costs, from the school.

Q.
Right, okay.  So did that happen in this case or not?  We probably have not reached that point yet, but the question here -- what is being asked here?

A.
Erm----
Q.
We see Mr Smedley asking you----

A.
He’s asking about a secondment, a potential secondment.

Q.
Right, but without advert?

A.
Yes, and he’s just saying -- it says: “What do we do to repay that?”
Q.
Yes.  Let us look over the page at page 50----
JUDGE CUMMINGS:  Just before we do, the word second is in inverted commas----

MR DYER: Yes.

JUDGE CUMMINGS:  ----did that convey any meaning to you the inverted commas or not?

A.
Yeah, he’s referring to a -- he’s just referring to a secondment, second.

MR DYER:  Just move back to page 50.  You say: “We said we would call these teacher consultants.  Do you need me to do anything in relation to this?”  So had there been some conversation between you about what you might do?

A.
Yeah.  I was asking the question: “Do you want me to send a secondment letter?”  I think that’s what I’m referring to there.

Q.
Right, okay.  Well, we will probably gather more as we read on, because he responds saying: “I’ll let her know.  I think the latest invoice was staff time last time it’s come in.  I need to sign it tomorrow and pass to you.  I’ll then move to paying for one of his team as a teacher consultant.  Do you write for salary details?”  That is the question that is being asked there, is it not?
A.
Yes.

Q.
That would be salary details from the school or wherever?

A.
Yeah.

Q.
So you say in your response: “I can do.  If you want me to draft a secondment letter requesting salary details to Ken.”  Then there is a question: “Do you know his surname?”  Well, we have actually seen it on another email, have we not?  Sometimes it has been signed on one occasionally certainly as Clough

A.
Yes.

Q.
But you ask for the surname.  “At Forward Education to second Gina” -- we have heard reference to Gina -- “surname?  Or Graham, surname? As a teacher consultant then I need to know when we are seconding them from and to and is it a 1FTE?”  Just tell us what that means?

A.
Fulltime equivalent.

Q.
Right.  So a fulltime equivalent job?

A.
Yeah.

Q.
“Which one do you want to second?”  So you did not have the surnames, but you had heard reference to Gina and Graham?

A.
Yes.

Q.
And you needed to know who it was that was going to be seconded?

A.
Yes.

Q.
All right.  Did you ever find out the surnames of those people?

A.
I don’t -- I don’t think so.

Q.
Well, there is a response: “Let me find out” -- this is from Robert Smedley -- “Let me find out from him whether he wants this to happen for the year.”  Do you know who he is referring to when he says he?

A.
I’m presuming Ken.

Q.
Right.  “It actually might be better for us to allow him to invoice for their time as and when they do the work.”  Is that something you had discussed or not, invoicing for the time rather than seconding?

A.
We didn’t -- we didn’t discuss----

Q.
All right.

A.
----no, we didn’t discuss----

Q.
It is a suggestion that is made there, okay.  Then from yourself: “Do you need me to send a draft secondment letter to Forward Education for this or are we just going to allow them to invoice us for the time as and when they do the work?”  Then the response from Mr Smedley: “Thanks for the reminder.”  We’re on to 24th February now 2013.  “I did email Ken and the way it was working he wants to do this monthly based on flexibility of two of his staff.  I’m happy with this as it will not be a full 12 months and should be straightforward.  Thanks R.”  So what did you understand from that?
A.
We weren’t gonna send any secondment letter and we’re gonna receive invoices as and when.

Q.
Right.  Just for the time that----

A.
The work would be done.

Q.
Was that usual practice or not?

A.
In what sense?

Q.
Well, to decide not to second but to pay simply as consultants?

A.
Yeah, we could -- we could have done that.

Q.
The people that are referred to, Gina and Graham, did you have any understanding as to where they actually worked----

A.
No.

Q.
----in terms of employment?  Did you have any understanding of that or was it not your concern?

A.
I presume they worked for Forward Education.

Q.
Right.  I just want to have a look briefly behind divider 6.

JUDGE CUMMINGS:  If you just time things for the break at some stage.

MR DYER:  Yes, of course, your Honour.

JUDGE CUMMINGS:  Thank you.

MR DYER:  Page 55, please, behind divider 6.  So here we have an invoice, it is from around this time, it is 18th January 2013 and this is seconded time for staffing as agreed for term one and then there are two items there; is that right?

A.
Yes.

Q.
There is one for £4,650 and one at £3,958----

A.
Yes.

Q.
----and there is a total.  Do you have any idea how those figures are arrived at or not?

A.
No.

Q.
Were there any timesheets or hours that were submitted with it or not?

A.
No.

Q.
All right, we have nearly come to the end of the divider 18 documents.  I will just do a little more and then we will take a break if that is all right.  If we move back to divider 18, if we could have a look at page 54, an invoice here with a note on it.  Do you think you could read the PostIt note for us?

A.
It’s from Robert: “As you know I” -- no, sorry, this is from me to Robert----

Q.
Yes, from you to Robert?

A.
Yeah.

Q.
Yes.

A.
“As you know, I have set aside £48k” -- £48,000 -- “for Forward Education at the end of 12/13.  Do you want these invoices offset against this and for the remaining £23,352 to stay waiting for future invoices?  Thanks, Dave.”

Q.
So who had decided to set aside £48,000 for Forward Education?

A.
I think I was instructed by Robert to set that aside.

Q.
Right.  And that was in relation to the year 2012/2013?

A.
Yes.

Q.
And you are asking about these invoices, so invoices that you had received, to be offset against this; is that right?

A.
Yes.

Q.
And for the rest, so the remaining £23,352, what was going to happen with that?

A.
I was asking whether that needed to remain for any future invoices to come in.

Q.
Right.  So about half of it was going to go on these invoices that you had, but you would have the other half, more or less, for further Forward Education invoices; is that what you were explaining?

A.
Yes. 

Q.
Okay, thank you.  If we just move to page 60, just to look at some of these----

JUDGE CUMMINGS: When was this happening?  When was this PostIt note, if you are able to say?

A.
It looks as though it was around about the end of October 2013.  I’m going from the date of the invoice.

Q.
So it is already two or three months after the end of the financial year you want to know if there are going to be any more invoice coming in----

A.
Yes.

Q.
----before that year already ended?

A.
Yes.

Q.
Yes.  Thank you.

MR DYER:  At page 60 -- so we are going to the back of this bundle of emails that go with the invoice -- there is a reference to emails with Karen.  Who is Karen Arkenstall?

A.
Central Finance.

Q.
Right, okay.  Is this correspondence, this email correspondence, concerning when certain invoices are going to be paid and in relation to which financial year; is that what that is about?

A.
Yeah.

Q.
Perhaps you could explain.

A.
Yeah, this -- can I just read?   This is for year end purposes.  So Karen’s asking the number of purchase orders on the system.

Q.
Right.  Are they the P numbers?

A.
The P numbers, yeah.

Q.
Yes.

A.
And what period of time do those purchase orders relate to, i.e. the work or the goods or the service, what period of time do they relate to.

Q.
And you have responded to indicate dates for the purchase order in your email; is that right?

A.
Yes.

Q.
So that is in August 2013.  Just moving back to page 59 -- sorry, this is not a particularly legible page; I apologise for that.  Is this further correspondence between you and Mr Smedley about the budget and what was to be allocated to which financial year?

A.
Yeah, this would be 22nd July, so coming close to the end of the financial year----

Q.
Yes.

A.
----and he’s asking me to set aside purchase orders for work completed that hasn’t been invoiced as yet.

Q.
All right.  We will get a more legible copy of that.  I apologise for the quality of it.  I am going to ask you if you could move back to page 58.  There is another email here from Ken Clough, managing director of Forward Education: “Dear Robert, thanks for your message about the outstanding invoices.  We’ve been mad busy and it completely went off Ben’s list in the finance office.”  Do you know who Ben is?

A.
No.

Q.
In the finance office.  Are you aware of any finance office or not?

A.
I presume that’s the finance office at Forward Education.

Q.
Did you ever have any dealings with a finance office yourself?

A.
No.

Q.
“I’ve looked at what is outstanding and there are some outstanding registrations and payment for the staff time that I’ve sent and two invoices, one for September and one for October.  Would it be possible speak this coming week so I can sort out November and what you’re wanting us to do next year?  Thanks, Ken.”  So again that is an invoice that has come to you presumably via Robert Smedley because it has been addressed to him not you?

A.
Yes.

Q.
But you have kept it at the time?
A.
Yes.

Q.
And then a response: “Hi Ken.  Thanks for getting back to me.  I know I asked my finance manager” -- that is you -- “to set aside funding to cover these costs, so not a problem.  The final report to HEFCI” -- just tell us what HEFCI is?

A.
Higher Education Funding Council.

Q.
 And is it a regulator for universities?

A.
Yes.

Q.
All right.  “It goes of early January.”  And he is thanking “...for the work that you and your team have done that has meant that we have met targets and got engagement from these distance students.  Many thanks.”  He talks of the Promethean Project that is still happening.  “In touch about that.  Will need you to cover.  I’ll try and call you this week as I’m on the road Tuesday and Wednesday.  Best wishes, Robert.”  If we just finish this -- go back to page 57 and we will just finish this.  Here we have a reference at the bottom of page 57 to the £48,000 that I think you had referred to on your PostIt note; is that right?  Page 47 (sic) at the bottom?

A.
Page 47?

Q.
“For your information, FYI.”

A.
 57, yes.

Q.
Yes, sorry.  So this is you to Robert Smedley reminding him I think: “You asked me to set aside £48k for Forward Education in July ‘13.

JUDGE CUMMINGS:  Sorry, I have just lost my page.
MR DYER: Sorry, page 57 at the bottom, your Honour.

JUDGE CUMMINGS: Thank you.

MR DYER:  “This is waiting to be used for these invoices when they arrive.”  Then above that -- I do not think we need to the detail of that because you have explained the position in relation to the £48,000 -- there is some discussion as to how the funds should be used, is that right, that have been set aside for Forward Education?

A.
Yes.

Q.
Thank you.  I wonder if that is a convenient moment, your Honour?

JUDGE CUMMINGS: Certainly.  Can we take 20 minutes, please, ladies and gentlemen; five past 12 please on that clock?  Thank you.



(The jury left the court)

JUDGE CUMMINGS:  20 minutes.  Please do not wait.  Thank you very much.  Can I just ask about time?  The jury are expecting on the strength of what I told them yesterday to finish at one.  Will we get beyond this witness?  Will we finish this witness by that time?

MR DYER:  I do not have much longer.  I am sorry it is taking a while to go through these emails, but I do not have very much longer.  I am not sure how long my learned friend will be, but I would have thought another 15 minutes.

JUDGE CUMMINGS: Do you have any questions, Miss Hussain?

MISS HUSSAIN:  No, thank you.

MR SWIFT:  Your Honour, I would expect to finish him.  I am not going over the ground my learned has, it is a limited number of questions.  I would hope certainly to finish him by one, at the very latest perhaps quarter past one.

JUDGE CUMMINGS:  Yes.  Within reason, if we do stray into the lunch hour there we are, within reason.
MR SWIFT:  I may well be shorter, your Honour.

JUDGE CUMMINGS: Thank you.

MR DYER:  I do not think we are going to reach any other witness, but I may keep one behind just in case.

JUDGE CUMMINGS:  Okay.

MR DYER:  I like to be optimistic.

JUDGE CUMMINGS: All right, thank you.  Please, gentlemen, five past.  Thank you.  Do not wait for me.

(The court adjourned)

(In the absence of the jury)

MR SWIFT:  Your Honour, may I just raise one matter very briefly?
JUDGE CUMMINGS:  Certainly.

MR SWIFT:  May I hand your Honour a document.  Your Honour, my apologies, I am quite content for the witness to stay and it does relate to -- well, perhaps he should just step out for a moment, your Honour.

JUDGE CUMMINGS: Would you mind?  Thank you.

(The witness left the court)

MR SWIFT:  Your Honour, the point is simply this: it would be my intention and in fact still is to cross-examine on these documents in relation to invoices.  They are just a selection of invoices that have gone through the finance department at the faculty of education in terms of addressed to different people, either directly to the education, to Mr Smedley, to Mr Townley, relating to different work that has been invoiced.  My submissions are really to the effect that it is relevant in the sense that it shows, for example, a similar lack of detail as compared to some of the Forward Education CJ Consultants, invoices that the jury already have.  For example, comparable lack of detail when one looks at -- well, many of them in fact, but I am looking at one with 101 on the bottom from Glen Calcott, about the third document in, really just to make that point that the CJ and FE invoices really were in no different format as the faculty was used to deal with.  I think there is objection taken as to relevance.  It was my intention to let the jury have copies.

JUDGE CUMMINGS:  Yes.   Mr Dyer?

MR DYER:   Well, your Honour, as far as provenance is concerned first of all there is no difficulty, because these are invoices which have been disclosed through the disclosure process; there is no difficulty there.  My concern is that  -- well, I do not know whether this witness will be able to speak of these invoices and my only real concern is that they are presented as if this is necessarily the only document.  This witness may not have knowledge of this document.  We do not know whether other documents were actually attached to them, for example timesheets; I just do not know.
JUDGE CUMMNGS: Absolutely.  That did go through my mind but, I mean, Mr Swift -- leaving aside any documents -- Mr Swift is entitled or is he to say to this witness, in effect: “Well, from your experience----”

MR DYER:  Yes.

JUDGE CUMMINGS:  “----the level of detail or indeed lack of detail----”

MR DYER:  Yes.

JUDGE CUMMINGS:  “----in these invoices is unremarkable.”

MR DYER:  Yes, and I anticipate there may be an agreement.

JUDGE CUMMINGS:  Yes.

MR DYER:  In which case I do not really see the need for the jury to have these in any event, but----

JUDGE CUMMINGS:  Mr Swift, if you get an agreement or concession on that point, why do the jury then need to be extraneous invoices?

MR SWIFT: Well, your Honour, I think in terms of the presentation of evidence if is better for the jury to see these rather than that be subsumed within an admission, because it is the detail and the manner and the layout.

JUDGE CUMMINGS:  Okay.  I mean----

MR SWIFT:  Your Honour, I am not----

JUDGE CUMMINGS:  ----what about Mr Dyer’s point regarding whether or not any of these were accompanied by other information that may have fleshed out the bare bones----

MR SWIFT:  Your Honour----

JUDGE CUMMINGS:  ----of what appear in the invoice?

MR SWIFT:  ----I intended to deal----

JUDGE CUMMINGS: Certainly.

MR SWIFT:  ----with that with the witness.

JUDGE CUMMINGS: Well, I am grateful.  I will allow it.

MR SWIFT:  I am grateful.  Thank you, your Honour. 

JUDGE CUMMINGS: Thank you very much.  Jury, please.

(The witness returned to court)

(The jury returned to court)

DAVID LOWE, CONTINUED

Examined by MR DYER

MR DYER:  Mr Lowe, we are still behind divider 18 and there are just two more bundles to deal with.  The next is page 61 to 65.  So if you look at page 61 you see an invoice.
A.
Yes.

Q.
I think there is a PostIt note on this one; is that right?

A.
Yes.

Q.
Who has written it?

A.
Robert.

Q.
And just read what it says for us.

A.
“Dave, at last.  This one relates to last year’s work, 2012/2013.”

Q.
So that is £9,450?

A.
Yes.

Q.
And just behind that there is another----

JUDGE CUMMINGS:  So the invoice is January 2014, so it is six months after the end of the relevant financial year?

A.
That’s right, yeah.  

Q.
So he says: “At last.”

A.
“At last,” yeah, that’s correct.

MR DYER:  Thank you, your Honour.



(To the witness) So that is 15th January.  But over the page there is another one for 25th February.  Does that mean that you have bundled these two together with the notes?

A.
Yeah, because they were----

Q.
“It says this one as well,” does it not?

A.
“This one as well.”  So because they relate to a particular purchase order put on at the end of 12/13 I’m associating these two invoices with that purchase order. 

Q.
Are you saying there are two invoices for one purchase order?

A.
Yes.

Q.
Does that happen?

A.
Yes.

Q.
Okay.  So this goes back -- this is the note -- this goes back to, does it say?  It is page 62.

A.
62, yes.

Q.
This goes back to?

A.
“Dave, this one as well.  This goes back to August 2013.”  So 2013/14.  “This goes back to” -- I don’t know what that says A and B.

Q.
It would not be August, would it?

A.
No, no, no, because that would be----

Q.
Well, it may not matter.

A.
----going back to----

JUDGE CUMMINGS:  Well, you say it would not be August.  Why not, because he then says: “So 2013/2014 budget.”

MR DYER:  Oh, right.  Sorry, my fault.

JUDGE CUMMINGS:  So one is for the previous year’s budget and the second one is for the current year’s budget.

MR DYER: Yes.

JUDGE CUMMINGS:  Is that right?

A.
It says: “So 2013/14 budget,” but then my notes I wrote 2012/2013.

Q.
Question mark.

A.
Question mark.  So I think -- I think Robert’s got confused with dates there.
MR DYER:  Right.

A.
That’s me asking the question does it relate to last year’s budget.

Q.
All right.  There is a question mark about it anyway?

A.
Yeah.

Q.
That invoice is 62.  If we move to the emails, page 65, there is an email from Robert Smedley to you on page 65.

A.
65, yes.

Q.
He says: “Hi Dave.”

A.
Yes.

Q.
In that email does he refer to Ken from Forward Education and having a call from him over the weekend

A.
Yes.

Q.
He has been ill, in hospital quite ill, and wanted to know if he was too late to claim for the work that they did in 12/13.  “I think we put enough aside last year, didn’t we?  My rough reckoning is we would need about £11k for work they completed last year.  I’ve had them doing work this year, but he said they hadn’t claimed for any of that yet.  Are there any claims in 2013/14?  Thanks, Robert.”  So that is 3rd March 2014.  If we move over the page -- sorry, back a page -- to 64, I think you then give a breakdown of figures; is that right?

A.
Yes.

Q.
And talk about the £48,000 set aside----

A.
Yes.

Q.
----for Forward Education and the invoices that have been allocated to that; is that right?

A.
Yes.

Q.
Without reading out all the figures.  And you talk about the money that was left; is that right?
A.
Yes.

Q.
From the £48,000.

A.
Yes.

Q.
And it goes over the page, but there is a reference to an invoice dated 30th August 2013, secondment time for staffing as agreed and registration recruitment and Promethean----

A.
Sorry, what page?

Q.
Sorry, page 65, onto page 65.

A.
65.  Oh, yes, sorry.

Q.
£11,470.

A.
Yes.

Q.
So it is discussions between yourself and Mr Smedley about the budget to which these invoices relate; is that right?

A.
Yes.

Q.
Moving back to 64 -- sorry for that -- but there is a response and you talk about that £11,470 there and where that is going to come from; is that right?

A.
Yes.

Q.
The handwritten notes on here, could you just tell us what that relates to and what that says?  Is it yours or not?
A.
Yeah, that’s me saying: “Await Forward Education invoice for remainder of 12/13 -- 2012/2013 -- and for work done in 2013/2014.”  So that’s me for the file (inaudible) date in the future to remind myself.

Q.
Okay.  Could I ask you to look at page 63?  This appears with these documents, but is it relevant to this invoice or not?

A.
It’s relevant to the purchase order that’s relevant to these invoices.

Q.
Right.  Is it to do with exceeding a budget limit?

A.
Yes.

Q.
Is that what it is about?  Because it is Elizabeth Stephenson; who is she?

A.
Central Finance.

Q.
I see.  So it is emails between you and Central Finance----

A.
Yes.

Q.
----about budgets; is that right?

A.
About a purchase order.  So we must have exceeded -- must have exceeded the limit of the purchase order----

Q.
I see.

A.
----i.e. there’s nothing remaining on the purchase order to process the invoice.

Q.
So you had to think about which financial year, is that is what is happening or not?

A.
This is about the purchase order, so----

Q.
All right.  Is there a limit on purchase orders then, the value of a purchase order?

A.
There would be a purchase order raised for an amount, which I think in this case was £48k----

Q.
Right.

A.
----and invoices could go against that -- a number of invoices could go against that----

Q.
I see, right.

A.
----and if I was trying to put a purchase order against that purchase order that was exceeding it----

Q.
I see, right.  So----

A.
----I would have to do some kind of amendment----

Q.
I see.

A.
----to have that approved.

Q.
So let us get this straight.  When we were looking at CJ Consultants was there money set aside in advance for that work or not, do you know?

A.
Not that I’m aware of.

Q.
Right.  But in relation to Forward Education at some point there is money actually set aside----

A.
Yeah.

Q.
----£48,000---

A.
Yes.

Q.
----at one point and that becomes then a purchase order?

A.
Yes.

Q.
Because there is a requisition and a purchase order?

A.
Yes.

Q.
Against which you can submit invoices; is that what happened?

A.
Yes.

Q.
And if you exceed it you need another purchase order, do you?

A.
Either amend the purchase order -- either put purchase order amendment on and have it approved by the budget holder----
Q.
Who would that be?

A.
Robert Smedley.

Q.
Right.

A.
To -- for the new amount or, yes, put another purchase order.

Q.
All right, thank you.  I am going to move forward to the last two pages of this divider, page 66.

JUDGE CUMMINGS: That process, does it make any difference whether that happens during or significantly after the end of the relevant financial year?

A.
The amendment amount would relate to the financial year it was in, I think.  So----

Q.
I understand that.  But -- maybe it is my question -- in terms of how achievable it is or how difficult it is to effect that process, either an amendment of the purchase order or an additional fresh purchase to increase the budget amount, is it more difficult if it is done after the end of the relevant financial year or does it make no difference?

A.
It makes no difference.

Q.
Thank you.

MR DYER:  Page 66 there is an invoice dated 30th April 2014 for £15,890.  There is a note saying: “Invoice stopped, not paid.”  Is that a correct----

A.
Yeah.

Q.
----note?  Who has written that?

A.
That’s me

Q.
Right.  And why have you written that?
A.
I think this was after senior management had come to me asking about invoices and Forward Education----

Q.
Right.

A.
----and it’s my note to say invoice not paid.

Q.
Right.  So that one was not paid?

A.
As far as I’m aware.

Q.
Invoice was submitted but not paid as far as you are aware.  Over the page there is an email that is attached to this.  It is Robert Smedley to Forward Education and the subject is partnership.  So again this is not an email involving you, but you have come by it somehow?

A.
Yeah, probably copied in.

Q.
Copied in or----

A.
Or blind copied in.

Q.
Blind copied in, right.  When you say blind copied in, does that mean the person who is receiving it does not know you are copied in?

A.
Correct.

Q.
“Hi Ken, I hope you are well and recovered well from your illness.  I’ve received your invoice for the January ’14 and February ’14 seconded staff time, but I notice you haven’t included the Promethean work.  Is this included?  I know that John from your team has done some great work with one of the Minster (?) schools.”  Just pausing there, do you know a John from the team at Forward Education?

A.
No.

Q.
“And it would be good if I could contact him direct to thank him, but also to talk to him about how this might progress this term next year.  Many thanks and best wishes, Robert.”  That is all of the invoices I want to take you to.  You have already mentioned that at some point you were spoken to by senior management, who were clearly carrying out an investigation; is that right?
A.
Yes.

Q.
And as a result of that were invoices stopped, I think two of them?

A.
Yes.

Q.
Did you become aware that Carl Gibson was involved in investigating payments?

A.
Yes.

Q.
Was that in June 2014----

A.
Yes.

Q.
----around that time?

A.
Yes.

Q.
Did Mr Smedley -- was he -- are you aware that he was asked to consider the CJ Consultants invoices by Carl Gibson?

A.
Yes.

Q.
And as a result did you retrieve some of the files from storage----

A.
Yes.

Q.
----relating to CJ Consultants?

A.
Yes.

Q.
Is that how you got the hard copy of invoices and emails?

A.
Yes.

Q.
Did Mr Smedley ask you to gather other documents and information in relation to the CJ Consultancy invoices? 
A.
I think he asked me to put a spreadsheet together of what we’d paid to CJ Consultants.

Q.
Right.  And did you do that?

A.
Yes.

Q.
And when you had done that did he ask you to do anything else in relation to the breakdown of the invoices?

A.
(No audible response).

Q.
Well, there is no dispute about it----

A.
Not that I can recall.

Q.
----did he ask you to draft an email to Mr Joynson?

A.
I suggested to draft the email----

Q.
All right.

A.
----to Mr Joynson.

Q.
And the purpose of that would be to what?

A.
It was asking questions on the invoices in terms of what they related to.

Q.
Okay.  Did you draft something that could potentially go to Mr Joynson then?

A.
Yes.

Q.
And did you actually send it or did anybody send it?

A.
No.

Q.
Why was that?

A.
I think I spoke to Robert about sending the email----

Q.
Right.

A.
----I think I might have sent him a copy of the email, the proposed email to send----

Q.
So your draft of an email?

A.
My draft of an email.

Q.
Right.

A.
Saying: “I’m gonna send this to Chris Joynson.”

Q.
Yes.

A.
And Robert come back, I think on email, saying: “Don’t do this.  Don’t send it.  Chris is employed with us.”  I think he, Robert, had said he’d spoke to Carl Gibson about appropriate questions we could ask to Chris Joynson and he more or less said: “Don’t send this email.”

Q.
Right.  Did you become aware that Robert Smedley had responded to some of the enquiries that Carl Gibson had made of the invoices?
A.
Yes.

Q.
And did Mr Smedley ask you for information relating to or documents relating to the setting up of CJ Consultants as a supplier----

A.
Yes.

Q.
----on the system?

A.
Yes.

Q.
Did you provide those to him, to Mr Smedley?

A.
Yes.

Q.
Was that in order to assist him in preparing a report as to what had taken place?

A.
Yes.

Q.
Did you become aware in July 2014 of some concern over Forward Education?

A.
Yes.

Q.
Was that as a result of an enquiry by Carl Gibson or was that through your own enquiries?

A.
It was through my own enquiries but from Steve Igo(?)/Carl Gibson asking me to look into CJ Consultants and Forward Education.

Q.
Right.  So they asked you to look at Forward Education as well as CJ Consultants; is that right?

A.
Yes.

Q.
Did you know at that time why you were being asked to look at Forward Education?

A.
No.

Q.
Did you know at that time of any connection between Forward Education and CJ Consultants?

A.
No.

Q.
Or Christopher Joynson?

A.
No.

Q.
Did you have some text conversation with Robert Smedley at around this time?
A.
Yes.

Q.
Did you mention Forward Education to him?

A.
Yes.

Q.
Why was that?

A.
Robert wasn’t in work at the time and he was -- he said he was going to resign and he was gonna come on a Thursday morning at 8 o’clock and address the team, the senior management team, and I was asked to be in that meeting.  So I sent Robert a text message to say: “Good luck for tomorrow,” I think, “I know it will be quite tough for you and the team----”

Q.
Yes.

A.
----and wishing him well for the future and thanking him for what he’d done for me and----

Q.
Yes.

A.
----my career, support he’d given me, and I think I asked him  -- well, I did, I asked in that email: “Carl’s been asking”  -- Carl Gibson  -- “has been asking about Forward Education,” and I think I put a question mark in terms of----

Q.
Yes.

A.
----why, why’s he asking about this.  But I left it there.

Q.
Okay.

A.
Thanks.

Q.
Well, I think it was 24th July that Mr Smedley actually addressed senior colleagues about his intention to resign.  Do you know what happened to his black finance budget files that he had?

A.
He said he took them with him.

Q.
All right.  Did you have any conversation with Robert Smedley about Forward Education?

A.
Yes.

Q.
What was said, do you recall?

A.
It was directly after the meeting where he’d addressed senior colleagues, 8 o’clock in the morning----

Q.
Right.

A.
----senior colleagues left the office----

Q.
Right.

A.
----some were startled, upset in terms of what was said in the meeting, and myself and a colleague, Bill Jones, went back into the office to talk to Robert----

Q.
Yes.

A.
----to seek clarification on what the next move was in terms of what happens now as Robert’s boss was gonna come over to address the faculty. What’s the next step?  I asked to try and seek clarity in terms of what  -- is he going to go back to his car now and go home, what----

Q.
Yes, okay.

A.
Well, I asked Robert the question: “Carl Gibson is asking me to look into Forward Education invoices and payments,” and I asked Robert, I said: “Why would that be?  Why would he be asking questions about Forward Education?”

Q.
And what was his response?

A.
Robert’s response -- I remember it very vividly -- he sipped his mug and he said: “I don’t know, but they are to do with Lisa Knight and the CFEE Project.”  And I said: “Okay.”

Q.
Did he mention Christopher Joynson?

A.
No.

Q.
I think was that the last contact you had with Mr Smedley?

A.
Yes.

Q.
Up to that point had you -- what had you understood, if any, to be the relationship between Christopher Joynson and Robert Smedley?

A.
Work colleagues.

Q.
Anything more than that?

A.
Robert was----

Q.
To your knowledge.

A.
Robert respected -- I got the impression Robert respected Chris and the work he did.
Q.
Thank you.  Could you wait there, please, there will be some questions for you.

Cross-examined by MISS HUSSAIN

MISS HUSSAIN:  Just one question.  I am sorry; I had indicated there were no questions.

JUDGE CUMMINGS:  Not at all.

MISS HUSSAIN: Can you just confirm Mr Joynson was issued with a university laptop and mobile phone, was he not?

A.
As far as I’m aware, yes.

Q.
Thank you very much.

Cross-examined by MR SWIFT

MR SWIFT:  Mr Lowe, from what we have just heard, especially the last part of your evidence there, you seem to be expressing regret that Robert Smedley had left, had resigned.
A.
Yes.

Q.
I think, certainly the way you have expressed yourself, he was someone who you got on very well with?

A.
Yes.

Q.
You respected him?

A.
Yes.

Q.
You had worked for him for a number of years?

A.
Yes.

Q.
Got on well and he had been instrumental in your career and progression at the university?

A.
Yes.

Q.
And would it be fair to say that that sort of approach within the faculty he gave to others?

A.
Yes.

Q.
And in terms of the overall growth and development of the university, particularly the faculty of education, we know over the years, five, six, seven years going back from that resignation period, there had been a remarkable change and development and growth in the university?

A.
Yes.

Q.
Would it be fair to say a lot of that growth and development could be put on the shoulders of Robert Smedley?

A.
And other colleagues, it wasn’t just----

Q.
I am not suggesting just him, but if I suggested he was something of a driving force, was looking for initiatives, ways to develop and expand----

A.
Yes.

Q.
----and recruit and----

A.
Yes.

Q.
So it was a sad day within the department?

A.
Yes.

Q.
Now, it would appear -- I am sure you will accept this -- that in your role as finance manager you were exercising something of a role as a guardian of the finances from that department?

A.
Erm----

Q.
By that I mean this: we have been taken through lots of emails and invoices and I am not going to do that, but you were there to really to check and to watch what was happening with the department in terms of authorising the invoices that were coming in; do you agree?

A.
Yes.

Q.
To raise concerns that you might have into anything that is going through your hands?

A.
Yes.

Q.
And from the answers that you have given to my learned friend you appear to have been very diligent in the way that you did that.  For example, you said to my learned friend with particular invoices you would retain supporting documents or anything you may have thought was relevant----

A.
Yes.

Q.
----relating to the invoice.

A.
Yes.

Q.
Is it fair to say that even though if you were -- looking at the university hierarchy -- that you were working underneath Robert Smedley, would you have any hesitation in throwing things back at him?  I do not mean literally, but batting them back and saying: “Well, what’s this?  There’s no form filled in here and...”
A.
Yeah, I would have, yeah.  Yeah, I would have asked Robert questions, yeah.

Q.
Yes.  Was that part of your role to sort of   -- to make appropriate challenges when you had concerns?

A.
Erm...

JUDGE CUMMINGS:  Challenges of what nature?

MR SWIFT: Well, I was going to say.



(To the witness) So if you were processing an invoice that perhaps you had concerns about, if there was a visiting -- I am trying to think of the best way of putting this -- if you had a consultant who was submitting -- who was working on a visiting lecturer contact and was submitting invoices claiming for a particular day’s work and you could not match the two, would you be batting that back and saying: “Well----”

A.
I would ask questions.

Q.
Yes.  So that was part of your daily working life?
A.
Yeah, if something didn’t seem right I would ask questions to seek clarity.

Q.
Yes.  In terms of Chris Joynson being set up within the university financial system as a consultant, the jury have seen a whole host of emails and I am not going to take you through them.  Can I perhaps summarise it in this way: we had a situation where initially there are requests to set Chris up back in October 2009?

A.
Yes.

Q.
That is before he is employed?

A.
Yes.

Q.
Yes.  Because we know it is February 2010 when he is employed.

A.
Okay.

Q.
You can accept that?

A.
Yeah.

Q.
It is not a test.  There are checks with you.  You -- right, you then go on and check the situation with Mrs Adams or Miss Adams?

A.
Yeah.

Q.
There are HMRC checks----

A.
Yes.

Q.
----and it feeds back and he is set up?

A.
Yes.

Q.
And we then go to 2010 where effectively the same is done again----

A.
Yes.

Q.
----is that right?  He is now employed, claims are being made.  “Can we do this?”  Similar checks?

A.
Yes.

Q.
All in your eyes, looking back now, perfectly transparent in terms of setting a consultant up?  That was the system.

A.
Yes.

Q.
And then we know  -- again, the jury have seen the emails a number of times now, you have read them  -- 2011 again the same request and that is when we have the email in which, I think, Miss Adams in response to you is saying it is perfectly acceptable to be employed and self-employed?

A.
Yes.

Q.
So----

JUDGE CUMMINGS:  In different capacities.

MR SWIFT:  In different capacities, your Honour, yes.  I was trying to read my writing.



(To the witness)  So on three occasions those checks have been done and it has gone through the system and we understand that there was an obligation to also advise the tax.
A.
Yes.

Q.
Yes.  Now, Mr Lowe, more generally, may I just ask you a series of questions in relation to your role and what was going on at the university.  In terms of consultants and the use of consultants, that was quite wide scale.  There would be a lot of -- I will ask you direct -- would there be a lot of consultants used within the faculty?

A.
We did use consultants, yes.

Q.
Because there were demands, we understand, to perhaps respond to successful bids and to recruit quickly and to meet targets.

A.
Yes.

Q.
Yes.  And would the use of consultants run into hundreds and thousands and pounds over a financial year?

A.
Possibly, yes.  I don’t know.

Q.
No.  Is it fair to say as the university was expanding rapidly there was an increased need to bring in other people because the faculty did not have the ability to cope with an increase in size and need to meet commitments?

A.
I couldn’t say, no.

Q.
Okay.  You just dealt with what was in front of you in terms of the invoices coming in from the consultants?

A.
Yes.

Q.
Yes.  But in terms of consultants and use within the faculty, were you aware of any procurement exercises that were taking place?

A.
No.

Q.
Were you aware of any procurement policy that existed?

A.
No.
Q.
No.  

JUDGE CUMMINGS: Do you know one way or the other whether there was a procurement policy for consultants?

A.
No, I don’t know.  I don’t think there was.

MR SWIFT:  You do not think there was?

JUDGE CUMMINGS: Was it part of your job to know that sort of thing?

A.
Yes.

Q.
In what respect?

A.
I should -- as part of my role I should be aware of the financial regulations and processes of the university.

Q.
Thank you.

MR SWIFT: Sorry, can you say that again?  Financial----

A.
Financial regulations.

Q.
As part of your role you would need to know the financial regulations?

A.
Yes.

JUDGE CUMMINGS:  And processes.

MR SWIFT: And processes.  And in addition to consultants -- I think you can confirm this -- you would have associate tutors?

A.
Yes.

Q.
You would have visiting lecturers?

A.
Yes.

Q.
There would be temporary staff brought in?

A.
Yeah.

Q.
And then consultants fees -- consultants?

A.
Yes.

Q.
And they were being used as a matter of course throughout the year?

A.
Yes.

Q.
In terms of the invoices that were being received by the department, my learned friend has taken you to some of them and there were questions in relation, for example, the Forward Education invoices.  They would come in by post or there were hard -- well, hard copies----

A.
They were hard copy.  They were in my tray.

Q.
That is a fair point.  But they were hard copies.  Now, was there someone called Phil Jones who was working within the department as well?

A.
Yes.

Q.
And was he the PA to Robert Smedley?

A.
PA and then----

Q.
Perhaps that is not the right type----

A.
----I think executive officer, yeah.

Q.
Executive officer?

A.
Yeah, yeah.

Q.
And who else was working in -- presumably you have people opening the mail as well and----

A.
Yeah.  So in the office that we were in would have been Janet Galdard and Lindsay McDougal.  Lindsay left so we had other people come into the office then.  I can’t remember the chain of who was there, but myself, Phil Jones, Janet Galdard and Lyndsay McDougal, Natalie Odwar (?).

Q.
Let me ask you to stop.  So there were lots of people.  Did you have any cause for thinking they had not arrived by post?

A.
What do you mean?

Q.
The Forward Education invoices.  Or can you not comment?

A.
I don’t know.
Q.
If they were stamped, if the invoices were stamped with, I think, a date stamp with Faculty of Education, who would be responsible for doing that, would that be somebody opening post and stamping it and----

A.
Yeah, either Lindsay McDougal or Janat Galdard.

Q.
Can I just ask you to have a look, for example, behind divider 6 at page 63?  So we see: “Received 17th September 2013,” Faculty of Education stamp.  So that shows somebody within the department has received that, stamped it and then it has been passed to you at some point to carry on with the financial procedure; is that right?

A.
Yes, but we didn’t -- in our office there wasn’t a process of stamping.  We didn’t -- we didn’t process -- didn’t have a process of stamping that I recall of stamping post, that I recall.

Q.
You do not recall that?

A.
I don’t recall us ever having a received in the post stamp in our office.

Q.
But you could have done?

A.
It’s possible.

Q.
And if you look at that invoice, received 17th and then on the right-hand side finance.  So it looks like it has been processed and then gone to finance, does it not, on 25th September?

A.
Yes.

Q.
Just looking at that invoice for a moment, that is an invoice that is addressed for the attention of Mr Robert Smedley, Dean of Education.

A.
Yes.

Q.
Yes.  No concerns in relation to invoices being directed or addressed directly to people within the department; is that fair?

A.
Yeah, there’s no -- that’s okay.

Q.
Can I just ask you to have a look at a number of documents, please?  You may have actually already seen these but if not -- there are copies for the jury, your Honour.  (Same handed).  

JUDGE CUMMINGS:  Is this Exhibit 8?

MR SWIFT:  It is, your Honour, yes.

JUDGE CUMMINGS: Thank you.  I think I have one, Mr Swift; is that right?

MR SWIFT:  Your Honour has.

JUDGE CUMMINGS:  I am grateful.  


(To the jury) Would you mind marking this Exhibit 8 when you receive it, thank you?
MR SWIFT:  So if you just have a look through those.  Are those on first glance -- there is an invoice from Wendy Dickson Consultancy?

A.
Yes.

Q.
Just addressed generally to Edge Hill University?
A.
Yes.

Q.
Yes.  Rebecca Holland, again Faculty of Education addressed.  This is from Glen Calcott directly to Mr Smedley.

A.
Yes.

Q.
There is HSW, Helen Sanderson-Walker, to Mr Townley?

A.
Yes.

Q.
There are two of those and there is one from Karen Ardley addressed to Sue Barker?

A.
Yes.

Q.
So do these represent the typical sort of invoices that would come in and across your desk, your in tray?

A.
Yes. 

Q.
Can I ask you to just look at the last one for a moment, please, the Karen Ardley one?   So that is an invoice, 28PPD registrations payable at £80 per registration and £2,240 going out.  Now, I appreciate, is this the first time you have actually seen these invoices?

A.
In this capacity----

Q.
Yes.

A.
----I’ve obviously seen them at the time in 2008.

Q.
And we do not know what may have been received by the department in conjunction with this invoice, do we?

A.
No.

Q.
Well, in fairness----

JUDGE CUMMINGS:  Do you mean other documentation?

MR SWIFT:  Your Honour, yes.

JUDGE CUMMINGS:  Yes.

MR SWIFT: Whether you would or whether you would not, you cannot really comment on that; is that fair?

A.
Yes, it’s going back too far.

Q.
But as to the detail on the invoice, just 28PPD registrations, there is nothing unusual about it simply being expressed in those terms, is there?

A.
No.

Q.
No. I mean, there is a lack of detail, but that would not cause you any concerns----

A.
No.

Q.
----because of the process that existed within the department?

A.
Yes.

Q.
And  -- I am not asking you to turn it up  -- but looking at the way in which that is reflected on an invoice, would you agree it reflects, for example, the way in which some of the Forward Education invoices were expressed, simply in terms of how many registrations at what----

A.
Yeah, similar.

Q.
Similar.  Just if we may, please, could you look at the second invoice, the Rebecca Holland invoice?  This comes straight to the Faculty of Education.  There is a payment of £9,000 going out there.  I am just looking to the detail again.  Nothing that would give you cause for concern.  There are large amounts of money being paid out for delivery of MAST (?) on behalf of Edge Hill University.

A.
Yes.

Q.
Yes.  Again, would you have any concerns in relation to an email with that level of detail on?

A.
No.

JUDGE CUMMINGS:  You say an email.  An invoice?

MR SWIFT: Sorry, an invoice, your Honour, yes.



(To the witness)  Thank you.  Just moving on to a different subject if I may.  In terms of staff claiming additional payments on top of salary roles, were you aware of that happening?

A.
(No audible response).
Q.
I am not suggesting there was anything untoward about that, but it was happening.  If I suggest some names to you, there is a Wendy----
JUDGE CUMMINGS: The question is were you aware of that happening, staff who were on salaries claiming additional payments?   You are not talking about travel expenses?

MR SWIFT:  No, no, no, for work, your Honour.

JUDGE CUMMINGS:  So billing on invoices for, what, consultant work?

MR SWIFT: Your Honour, yes.

JUDGE CUMMINGS:  Yes.



(To the witness)  Were you aware of that happening in a general sense, salaried staff submitting invoices for separate payments?
A.
It wasn’t widespread.  It wasn’t common to happen, but there is one there.

MR SWIFT: Are you looking at Wendy Dickson?

A.
Yes.

Q.
So there is Wendy Dickson.  If I suggested to you other names, Susan Taylor?
A.
The invoice for Wendy Dickson I think was prior to her employment with us.

Q.
Well, we have dealt with that in the invoice.  So you think it was prior to her employment, do you?

A.
Yes.

Q.
If I suggest other names to you, you tell me if you remember them claiming as employed and consultancy.  Wendy Dickson?   Sorry, Sue Taylor?

A.
Can’t recall, no.

Q.
Bernie Kerfoot?

JUDGE CUMMINGS: Bernie?

MR SWIFT:  Kerfoot, K-E-R-F-O-O-T.

A.
Bernie didn’t claim as a consultant, Bernie claimed as, I think, as an associate tutor.

Q.
Right.  So perhaps if I express it in this way, staff who were claiming additional payments on top of their salaried roles.

A.
Yes.

Q.
So you say he is an example of that.  Clare Woolhouse?

A.
Can’t recall.

Q.
Mike Ashton?

A.
Can’t recall.

Q.
Cavelle Priestley-Bird?

JUDGE CUMMINGS: Sorry, help me with that.

MR SWIFT:  It is a good name C-A-V-E-L-L-E.

JUDGE CUMMINGS:  Priestley-Bird.

MR SWIFT: Priestley-Bird.  The sort of name you would remember.

A.
Yes.

Q.
Do you remember it?

A.
Yes, yeah.

Q.
Does she fall into that category?

A.
Can’t recall. 

Q.
Okay.  Would you agree with this proposition, it was an acceptable practice within the department to be salaried and claim additional monies for work above and beyond?
A.
If you’d carried out the work you would, yes. Yes.

Q.
If you carried out the work?

A.
Yeah, you should be----

Q.
You should be paid?

A.
----you should be paid for that, yeah.

Q.
Yes. Your Honour, I am mindful of the time, but given a little latitude I think I can finish without going too far into the lunch hour.

JUDGE CUMMINGS:  Are you happy with that, ladies and gentlemen?  Give us a best estimate.

MR SWIFT: 15 minutes.

JUDGE CUMMINGS: Thank you.  And you too, Mr Lowe, you are----

A.
Yeah, that’s fine, yeah.

Q.
I am grateful. The pay-back scheme.

A.
Sorry?

Q.
Pay-back scheme in relation to payments that were being made to consultants who were registering students.  So you have an example in the pack of the invoice that you have there from Karen Ardley.  

A.
Yeah.

Q.
Yes.  So payment was being made by the university for registration.

A.
Yes.

Q.
Did you understand it to be called the pay-back scheme?  I am putting that----

A.
No.

Q.
You did not.  But did you understand what it was?  Did you understand what these payments were for?

A.
Yes, these were consultants, businesses, drumming up registrations for the university and payment for the amount of registration that they’d drummed up.

Q.
And I think, as we understand it, so you have consultants who were working, they recruit the students, they provide those details to the university, the university in return gets government funding from the course as a result of those students being registered----

A.
Yes.

Q.
----and there is clear benefit to the university.

A.
Yes.

Q.
Would you know what that calculation is?  If I suggested it was about £500 per student per year----

A.
I didn’t know.  No, I wasn’t----

Q.
You did not.  I will not press that.   So that was quite widespread, was it not, in terms of consultants and companies who were recruiting?

A.
Yeah, as far as I’m aware, yeah.

Q.
Again, running into hundreds of thousands of pounds per year.

A.
I couldn’t say the figures off the top of my head, but we were paying -- we were making payments for registrations, yes.

Q.
Would you argue against that, hundreds of thousands?  I may be able to assist.  There is another -- the jury bundle is just here, the defence jury bundle -- members of the jury, you do not have those papers.  Could I just ask you to turn just briefly to page -- if you look at the bottom right-hand corner of the printed sheets----

A.
The front?

Q.
No, if you look at the bottom right-hand corner as you go through the bundle.  If you flick through that, if you turn to page 127.

A.
Okay, sorry.

JUDGE CUMMINGS:  Is this the document dealing with the figures?

MR SWIFT:  It is.

JUDGE CUMMINGS: Well, is it not the document that is going to be the evidence?  This witness says he could not say what the figures were.

MR SWIFT:  Your Honour, I agree.

JUDGE CUMMINGS:  Okay.

MR SWIFT:  It may well be that this witness has direct knowledge.

JUDGE CUMMINGS:  Okay.  Which page do you say?

MR SWIFT:  127.

JUDGE CUMMINGS: Thank you.

MR SWIFT:  I appreciate it is in small type.  Just have a look at that.  It is PPD Partner Payments.
A.
Okay.

Q.
Can you speak to that document?  Did you prepare that document?

A.
No.
Q.
Having looked at that document----

A.
Not that I -- I’m not aware that I prepared this.  It’s not ringing any bells.

Q.
No, okay.  Having looked at that document and given the fact that I was suggesting to you £100,000 a year, if not, PPD registrations and companies, would you be prepared to accept that?

JUDGE CUMMINGS: Well, he has said he does not know.

MR SWIFT: Well, very well.  Your Honour, I apologise.  I will move on.

JUDGE CUMMINGS:  Okay.

MR SWIFT:  Whilst you have that file there -- and you may well be able to speak to this document and I will not press you further if you cannot -- could you have a look at page 54?  

A.
Yes.

Q.
Now, have you seen that document before?

A.
It’s possible, yeah, I put that together.

Q.
It is possible you put that together?

A.
Yeah, it’s got my -- my feel to it.

Q.
It has your?

A.
It’s got my feel.  Yeah, I think I put this----

Q.
Your fear to it?

A.
Feel.

Q.
Feel to it?

A.
Feel.

Q.
It has your feel to it.

A.
It looks like it could have been one I put together.

Q.
Yes?

A.
Yes.

Q.
 So in terms of secondment costs for the year 2011/2012----

A.
Yeah

Q.
----for the Faculty of Education----

A.
Yeah.

Q.
----what was the expense?

A.
Secondment costs £826,083.14.

Q.
Do not worry about the pence.  So £800,000 within that year.

MR DYER: Sorry, is it being suggested that he did produce this document?

JUDGE CUMMINGS: Well, the witness said, in fairness: “It’s got my feel to it.  It’s possible I put this together.”  I think that is a sufficient basis for a question.

MR DYER:  Yes.  It is just it has come from the defence.  I just wanted to check whether they knew that it is being put that----

JUDGE CUMMINGS:  I see.

MR SWIFT:  It is being put that way, your Honour, which is why I am asking the witness.

JUDGE CUMMINGS:  Yes, you are putting it positively this is the witness’ document.

MR SWIFT:  Yes.

JUDGE CUMMINGS:  His response is: “Well, it’s got my feel to it.”

MR SWIFT:  Your Honour, I think properly, I was just asking him to look at it first before----

JUDGE CUMMINGS: Certainly.

MR SWIFT: So £800,000, 2011/12 spent by the faculty on secondment costs.
A.
Yes.

Q.
Thank you.  Right, you can close that file now.  You have been asked some questions in relation to payment from cost centres within the faculty.

A.
Yeah.

Q.
Just to put it into context  -- I am sorry, I do not know whether you still have  -- you have not, do not worry  -- when we were looking at invoices earlier  -- I am not asking you to open them, but as well as the order numbers there were numbers in relation to, I think, cost codes or centre codes.

A.
Yeah, cost centre codes.

Q.
Cost centre codes.  So there were different costs centres within the department?

A.
Yes.

Q.
Now, could you explain that to the jury in very simple terms----

A.
Okay.

Q.
----or not?

A.
Yeah, yeah, yeah.  So within the department there’d be numerous cost centres and each cost centre would have a budget holder responsible for that cost centre.  So the cost centre has budget for the year and there is a budget holder responsible.  Above every budget holder who had approval to approve all cost centres would have been the Dean of the Faculty, Robert Smedley.

Q.
Now, in terms of payments from those particular cost centres, my learned friend was asking you about one of the payments from something called facilities hire.

A.
Sorry, cost centres -- cost centres as in GED----

Q.
Right.

A.
----PAR.  So it was probably, I don’t know, roughly eight to 10 different cost centres.

Q.
Within each of those?

A.
So within the faculty there’d be eight to 10 different cost centres.  Beneath each cost centre we would then ask budget holders to forecast how much they’re gonna spend within the year by account codes.  So an account code could be for facilities hire, account code 54061, an account code for temporary staffing would be a different number and so on, account code for text books, an account code for expenses and so on and so on, so various account codes.

Q.
Now----

JUDGE CUMMINGS: So cost centres and then below that breaking down into separate account codes?

A.
Yes.

Q.
Thank you.

MR SWIFT:  Now, in terms of the money that was being used as “pay-back” for the registrations, so the ability to be able to pay the invoices that related to registrations----

A.
Yes.

Q.
----for students, was that coming from the facilities hire or did it in large part?

JUDGE CUMMINGS: Sorry, remind me, what----

MR SWIFT: Did----

JUDGE CUMMINGS:  ----what was coming from the facilities hire you say?

MR SWIFT: The payments.

JUDGE CUMMINGS:  The secondment payments?

MR SWIFT:  The pay back payments, not the secondments.

JUDGE CUMMINGS: The pay back payments, all right.

A.
I think that’s where it was coded to, I think so.

MR SWIFT: You think that is where it is coded to?

A.
I think so.

Q.
And was it  -- each year was there money put behind the facilities hire budget, to put it that way, of, for example, £500,000 would be put there one year to meet the costs of payments for student registrations?

A.
Yes.

Q.
Yes?

A.
I don’t know about the £500,000, but---

Q.
I am giving you that as an example----

A.
----as an example, yes.

Q.
----hundreds of thousands of pounds year to year would be put behind facilities hire budget to meet those payments?

A.
Yes.

Q.
And would it be fair to say that neither you nor Mr Smedley would be able to put the money there, so to speak, without it being challenged or discussed at the yearly budget meeting?

A.
Money could be put against that account code on the assumption that it was to pay for facilities hire----

Q.
Yes.

A.
----I don’t think at the monthly or yearly budget meeting questions would have been asked in terms of: “Is this in relation to pay back or PPD registrations?”

Q.
And in terms of putting the money behind the facilities hire, could that be done without it passing through the yearly budget meeting where it would be analysed by Mr Igo and Mr Gibson?

A.
No, it would have to go through that budget process.

Q.
Right.  Would have to?

A.
Yes.

Q.
So Mr Igo is the Vice Chancellor and Mr Gibson was the----

A.
Director of Finance.

Q.
Sorry, your Honour, if you can just give a moment.  I am trying just to condense the questions. 


(To the witness) You were asked a series of questions by my learned friend in reference to emails in relation to effectively paying -- I am trying to think of an easy way to put it.  Was there a practice of holding monies back from one financial year in anticipation of the invoices that would come in?

A.
If the work or the goods or services had not been invoiced----

Q.
Yes.

A.
----then the process was to raise a purchase order in the financial year it was relating to and wait for the invoices to come in in the future.

JUDGE CUMMINGS:  Remind me, whose job was it to raise the purchase order?
A.
That would have been my job to raise the purchase order or a colleague of mine.

Q.
Suppose you are unaware at the relevant time that there is any work going on, so it is not just a late invoice it is late notification of the fact of the work----

A.
Yes.

Q.
----what happens then?

A.
I’d seek clarity that the work had been done and it would have to go on in the financial year we were in.  It would have to be processed for payment within the financial year regardless of whether it was late.

Q.
So we saw those emails a little earlier where Mr Smedley was questioning, in effect, why have you paid the £11,000 out of the 2013/2014 budget when it relates to work done the previous year and there is money still available from the £48,000.  So you are saying it is paid from the current year’s budget----

A.
Yes.

Q.
----even though it relates back to the previous----

A.
Yeah, if it wasn’t----

Q.
You were not given it at the time.

A.
If it wasn’t clear on the invoice----

Q.
Yes.

A.
----or I wasn’t given that instruction or I was just given the instruction to process it for payment, I won’t process it for payment in the current -- in the current financial year.

Q.
Thank you.   
MR SWIFT:  But was there a practice of you identifying unspent monies in one financial year and holding those to pay for late invoices or payments?
A.
If I was aware goods and services had been carried out or I was made aware then I would raise a purchase order within the financial year, if it was coming to the end of a financial year, so towards the end of July, and I was aware or made aware that we’d received goods and services or had goods and services for the financial year----

Q.
So----

A.
----I would raise a purchase order----

Q.
So late invoices, are you aware of those coming?

A.
So if there were late  -- yeah, if invoices hadn’t come in yet, they were coming in September/October, but they related to that financial year, I would raise a purchase order within the financial year they related to.

Q.
Within the financial year that they related to?  You mean when the work was done?

A.
When the work was done.

Q.
If your Honour would just give me a moment, please.

JUDGE CUMMINGS: Please.

MR SWIFT:  Are you aware of the content of the Memorandum of Understandings?

A.
Yes.

Q.
Could you explain what that means?

A.
It would be a document where we set out what we intend to do at Edge Hill University with a business/company in terms of what we will do, what they will do and any financial implications in terms of that and we would sign  -- both parties----

Q.
Both parties.

A.
----would sign it or should sign it.

Q.
So that should happen, should it not----

A.
Should do.

Q.
----if you were engaging with companies or consultants?

A.
Erm----

Q.
Well, tell us who it would apply to with individuals.

JUDGE CUMMINGS:  The question was you have mentioned companies, what about consultants, would it apply -- would you expect or have a Memorandum of Understanding with a consultant?

A.
Possibly, yes.

Q.
Thank you.

MR SWIFT:  Is it the case that whilst that strictly is the best practice, at the university certainly 2010/2014 those Memorandum of Agreements, if I can put it this way, were thin on the ground?

A.
Yes.

Q.
Yes.

JUDGE CUMMINGS: In respect of?

MR SWIFT: There were not any.

JUDGE CUMMINGS:  Of any one company----

A.
There were----

MR SWIFT:  I am not suggesting---

JUDGE CUMMINGS:  ----consultants----

MR SWIFT:  Your Honour, I am not suggesting----

A.
There was----

MR SWIFT:  ----of anyone, but----

A.
There were -- there were Memorandums of Agreement.

Q.
But you are accepting they were thin on the ground?

A.
In what capacity?

Q.
Well----

A.
Not really, no.

Q.
I thought you agreed with me a moment ago.  Not everybody had one, did they?

A.
Wendy Dickson, the consultants that we’ve seen, didn’t have a Memorandum of Agreement that I’m aware of.
Q.
Did you say did not?

A.
Didn’t.

Q.
So it is best practice, you would agree that?  

A.
(Pause).

Q.
Well, perhaps you do not.

A.
It should be done.

Q.
It should----

A.
Should be done.

Q.
That is what I am putting to you.  It should be done, but for a lot of consultants and individuals it was not being done, was it?

A.
No.

Q.
No.

A.
Some.  For some.

Q.
For some.  I am not being critical of you; I am just trying to establish that as a fact.  It was being done for some.  Did that   -- perhaps looking back -- did that in large part -- is that as a result of the department having to be reactive in the sense of winning government contracts and needing to act quickly to meet targets or the way in which the university was expanding and the commitments it had?  So you understand the point----

A.
Yeah, yeah, yeah, yeah.

Q.
----there was not really time to do that or it was not being done because people were being engaged and they were working for the university and then it flowed on.  Is that a fair way to----

A.
It wasn’t in my remit----

Q.
I am not----

A.
----to produce them.

Q.
Do not misunderstand me; I am not being critical----

A.
No, no.

Q.
----but as to what was taking place at the university at the time----

JUDGE CUMMINGS:  Well, I think he is saying it is not in his remit to produce them.  


(To the witness) Are you able to comment on what the reasons were why Memoranda were not produced on occasions when in principle they should have been?  Can you comment on that or not?
A.
Maybe colleagues not doing -- not doing their job.
MR SWIFT:  I am sorry, maybe your colleagues not doing their job?

A.
Maybe someone----

Q.
Yes.

A.
----has not produced it.

Q.
But the example I gave you in terms of having to respond and react quickly: “I need a consultant now to go and do this work or that work----"

JUDGE CUMMINGS: Can he answer that question if he is not involved in the production of these memoranda?  It is not his remit.

MR SWIFT: Well, I will move on.  I will move on.



(To the witness)  I am assuming you cannot answer that question.

A.
No.

Q.
No.  Nearly there, Mr Lowe.  



Members of the jury, do not worry, there are lots of stickers but they are not all questions.  



Would your Honour just give me a moment to just double check I have covered everything?

JUDGE CUMMINGS:  Certainly.  
 
MR SWIFT:  Happily, if your Honour would just allow me to confer with Mr Smedley to confirm----

JUDGE CUMMINGS:  Please do.  

MR SWIFT:  Your Honour, there are no further questions, thank you.

JUDGE CUMMINGS: Thank you very much.  



Mr Dyer?

MR DYER:  Just one or two questions.

JUDGE CUMMINGS:  Thank you. 

Re-examined by MR DYER

MR DYER:  You have been handed Exhibit 8, which is a few invoices; if we could just look at the last of those.  There is a costs centre, which is INS.  It may be that I did not catch it but did you tell us what that relates to?

A.
That would be professional development.

Q.
Professional development.  There is an account code against that, 54061.

A.
Yes.

Q.
Which is?

A.
Facilities hire.

Q.
Facilities hire.  Thank you.  As far as these invoices are concerned, there are only a handful of them but could you just help with this: can you tell from these documents when the purchase order was raised or when the requisition was raised and the purchase order?

A.
I’m not sure I can tell from these documents when it was raised.

Q.
I am not expecting you to be able to, I just wanted to know whether there was something we had missed or I have missed.  You cannot tell?

A.
I can’t tell when those purchase orders were raised from these documents.

Q.
Right.  And we can see, if we just look at the first one, it was a claim for some hours, some of it is for marking it seems, a total of 60 hours.  This is Wendy Maureen Dickson.

A.
Mm.

Q.
Are you able to say what documents there might have been or what information there might have been when the purchase order was raised, the requisition and then the purchase order, or not?  In other words, are you able to say  -- sorry, I will express it in a better way  -- from looking at these invoices whether it is a presentation of an invoice or whether it is a purchase order that has gone out to this individual confirming what they are supposed to do and then the invoice?

A.
I can’t say from these documents.

Q.
You cannot, okay.  Thank you.  I just want to ask you a couple of questions about your role, what it involved and what it did not.    Were you ever involved yourself in procurement?
A.
Erm...(Pause).  Some good possibly.
Q.
All right.  What about for the services of consultants?

A.
No.

Q.
Thank you.  In relation to invoices such as these and such as the CJ Consultants and Forward Education, did you have any responsibility yourself to ensure that the work had actually been done?

A.
No.

Q.
You have said, of course, that you would check with whoever might know because you would have to deal with the requisition in some cases; is that right?

A.
Yes.

Q.
And the purchase order.  As far as the question of whether was part of salaried employment or something different that amounted to consultancy work is concerned, was it your responsibility to determine whether particular work fell into a particular category?

A.
No.

Q.
In relation to CJ Consultants we know that you had some correspondence with Helen Adams and some discussion with Mr Smedley.

A.
Mm.

Q.
In relation to Forward Education were you ever aware that Forward Education was an individual?

A.
No.

JUDGE CUMMINGS: Well----

MR SWIFT:  Your Honour, I am not sure that arises.

JUDGE CUMMINGS: Right.  Well, I am not sure if it is accepted it was an individual, but it is your case that it is an individual.

MR DYER: Sorry, my fault.

JUDGE CUMMINGS:  Yes.

MR DYER: Sorry----

JUDGE CUMMINGS:  No, no.

MR DYER:  ----that is correct.  That is correct.

JUDGE CUMMINGS: Thank you.

MR DYER: Well, let me ask this then.  Were you yourself aware that the monies being paid to Forward Education were going into a personal bank account of Christopher Joynson?

A.
No.

Q.
We have heard about the £48,000 that was put to one side, a budget in that particular financial year.  More generally were you aware of the sums of money being paid to Forward Education or was it just a few invoices in many thousands?

A.
It was just a few invoices in many thousands.

Q.
All right.  The £48----

JUDGE CUMMINGS: Forgive me, but the budget was £48,000 for that year.  We have seen evidence of payment of invoices up to, in round terms, £25,000 and we have also seen evidence of a further payment of, in round terms, £11,000 for that year but coming out of the next year’s budget.  Over and above the £25,000 we know about, do you know if any further drawing was made on that £48,000 budget for that year?  If you cannot answer please say.

A.
Without looking back I can’t say.
Q.
No, no, I understand.  I understand.  All right.

MR DYER: Well, it has been suggested to you that you were the guardian in some way of the finances of the Faculty of Education and you agreed with that.

A.
Yes.

Q.
Had you known that this money that you were aware of, certainly the portion of the £48,000, the £20,000 odd and so on, was going into the bank account of an individual salaried employee at the university would you have done anything about that or not?

A.
I would have asked questions.

Q.
Thank you.  Why?

A.
Because that -- the amounts involved would seem very inappropriate.

Q.
Was there ever any indication that those sums of money -- any indication to you -- from anything you saw that that money was going into the account of an individual who was employed -- a salaried employee of the university?

A.
No.

Q.
Thank you.

MR SWIFT:  Your Honour, I realise there is one matter I should have addressed.  I can do so briefly, but it will require your Honour’s leave first of all and then, secondly, that the witness is looking at a document.  If I may?

JUDGE CUMMINGS:  Yes.  Had you otherwise finished in re-examination?
MR DYER:  Yes, sorry.
Further cross-examined by MR SWIFT

MR SWIFT: I just want you to have a look at that document for a moment, please.  Do not read it or rather read it to yourself.
A.
Okay. 

Q.
It relates back to Miss Priestley-Vale.

A.
Bird.

Q.
Yes?

A.
Priestley-Bird. 

Q.
Priestley-Bird, rather.  Having read that document, and I asked you  -- I was asking you questions in relation to payments to employees of the university over and above; does it assist having looked at that or are you able to assist as to the levels of payments that were being made to her?

A.
This was Robert to Cavelle.

Q.
Yes, and the top is you I think, is it not?

A.
Yes----

Q.
David Lowe to Robert.

A.
----so I’d have been copied into an email Robert sent to Cavelle.

Q.
Yes.  So do you have knowledge of the sort of amounts of money that were being paid to her?

A.
Only from -- without going back checking records -- only from what’s put there.

Q.
Well, we see your response.  You are chasing a VL claim in respect of £600.

A.
Yeah.

Q.
Now, thinking about that, do you remember those claims being frequent?

JUDGE CUMMINGS:  Her claims?

MR SWIFT:  Her claims.

A.
But this was work before she was employed.

Q.
You think that was work before she was employed?

A.
Yeah, because she was----

Q.
Based on?

A.
----due to be employed----

Q.
Help us with that.

A.
----from 1st September 2012 and this is for work prior to----

Q.
And----

A.
----her employment.

Q.
----how do you know that?

A.
Because it says so in the email.

Q.
Help me with that.

A.
Okay.  So Robert says: “In relation to your substantive role----”

Q.
Well----

A.
“----from 1st September 2012----”

Q.
Yes.

A.
“----there will be a process which will be completed before 31st May to enable you to hand in your notice.”  So I’m assuming her start date, without going back to records, was 1st September 2012.  But these payments were prior to her employment as a member of staff----
Q.
Okay.

A.
----due to the dates.

Q.
Your Honour, may I just confirm with the defendant?  (Pause)  I have no further questions, thank you very much.
JUDGE CUMMINGS:  Mr Dyer?

MR DYER: No, I have nothing arising from that, thank you, your Honour.

JUDGE CUMMINGS:  Very briefly, if I may.  I want to ask you first about squiggles, squiggles on invoices.

A.
Squiggles?

Q.
Could I ask you to look at divider 6 and by way of example page 63?  There is an invoice there and in the bottom right-hand corner there is a sort of squiggle, a bit like a backward tick----

A.
Yes.

Q.
----and a date in manuscript, 18/09/13.

A.
Yes.

Q.
What person or class of person would make that squiggle and date and what, if anything, does it denote?

A.
That’s Robert Smedley’s signature----

Q.
Right.

A.
----and dating it and that denotes to me that the work has been carried out and the invoice is okay to pay.  So: “Dave” -- that’s the instruction to me -- “raise a purchase order for this,” and Robert will approve it when I ask him to.

Q.
Yes.  So this is in this instance Mr Smedley approving that invoice for payment?

A.
Yes.

Q.
All right.  And the other thing, a separate question not about these invoices, I imagine -- perhaps I am wrong -- are accounts drawn up for the university finances at some stage after the end of a relevant financial year?

A.
So we would raise----

Q.
You have budgets for a year and----

A.
Yes.

Q.
----then there must come a point where the monies have or have not been paid out of that budget----

A.
Yes.

Q.
----does there come a stage where that essentially is drawn up into an account?  “This is what we budgeted, this is what was paid out, this was any surplus.”

A.
We get information from central finance on account codes and what was spent against -- versus the budget, against the budget.

Q.
Thank you.

MR SWIFT:  No, thank you, your Honour.

JUDGE CUMMINGS: Thank you very much for attending.  That completes your evidence.  Please do not discuss your evidence with anyone who is yet to give evidence.

A.
Okay.

Q.
Thank you.

A.
Thank you.  Thanks a lot.

(The witness withdrew)

JUDGE CUMMINGS:  Ladies and gentlemen, it is 20 to two.   Enjoy the fragment of the lunch hour that remains to you, but the main thing is, obviously, that is it for this week, it is an early weekend for you.  I am very grateful for your attention.  Give the case no thought once you leave court.  10.30 Monday morning if you would.  Thank you. 

(The jury left the court)

JUDGE CUMMINGS:  Are there matters to be determined in the afternoon?

MR SWIFT:  Yes, your Honour.

JUDGE CUMMINGS: Can we say 2.30?

MR SWIFT:  Certainly, your Honour.

JUDGE CUMMINGS: Thank you.

MISS HUSSAIN:  I have prepared a short document I hope that will assist.  I will circulate that now.

JUDGE CUMMINGS:  Right.  Can you email it to me?

MISS HUSSAIN: Yes.

JUDGE CUMMINGS: Perfect.

MISS HUSSAIN:  It sets out the argument in full actually, only because it probably assists everybody to have them in this format.

JUDGE CUMMINGS:  Thank you very much.  Please do not wait.  2.30, please.

(The luncheon adjournment)

AT 14.54

JUDGE CUMMINGS:  Thank you very much, Miss Hussain.  I have received and read your helpful skeleton.  Just give me a moment. 


Miss Hussain, can I just check a few things with you really just to try and get clear in my mind what is in issue in relation to Count 4, limb three.  So first of all the Crown say that when your client applied for the salaried role at Edge Hill University in respect of this limb he represented that his reason for leaving Lillington Primary School, his employment at that school, was because he came to the end of a fixed term contract.

MISS HUSSAIN:  Yes.
JUDGE CUMMINGS:  Pausing there.  Is it in dispute that he did indeed make such a representation in his application form?

MISS HUSSAIN:  Yes, and we can see that within the application form in the prosecution jury bundle.

JUDGE CUMMINGS:  It is in dispute?

MISS HUSSAIN: No.

JUDGE CUMMINGS:  No, no----

MISS HUSSAIN:  Forgive me, my fault.  It is not in dispute.

JUDGE CUMMINGS:  No, no, not at all.

MISS HUSSAIN: The question----

JUDGE CUMMINGS:  Just a moment, please.  Sorry.



Now, the prosecution must prove in respect of this limb that your client knew that that representation was or might be untrue or misleading.

MISS HUSSAIN:  Yes.
JUDGE CUMMINGS:  Is that in dispute?

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS:  Okay.  So his case is that representation is true and is not misleading, is that his----
MISS HUSSAIN:  Yes.

JUDGE CUMMINGS:  Okay.  And I take it it is therefore in dispute so far as limb three is concerned that he acted dishonestly?

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS:  All right.  

MISS HUSSAIN:  The point I just wanted to add was that behind divider 11, page 9, is the basis upon which the Crown make the assertion where at page 9 there is a question requesting the applicant:  “Set out previous employment.  Please start with the most recent employment.  Include also details of any relevant unpaid work.”

JUDGE CUMMINGS:  Yes.

MISS HUSSAIN: Then we have the relevant headings.  If we turn over to page 10 that is the document he submitted in response to that.

JUDGE CUMMINGS:  Yes. 

MISS HUSSAIN:  It is the same part but just expanded because of the content and it is the reason for leaving column, so it will boil down to----

JUDGE CUMMINGS:  I see: “End of contact, fixed term.”

MISS HUSSAIN:  Yes.  So it will boil down to----

JUDGE CUMMINGS:  So his case is----

MISS HUSSAIN:  ----the interpretation----

JUDGE CUMMINGS:  ----that that was not untrue and nor was it misleading?

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS: Even in the context -- and so you indicated earlier it is not in dispute that he was suspended----

MISS HUSSAIN: Yes.

JUDGE CUMMINGS: And suspended, by definition, prior to the end of what would otherwise have been the fixed term contact?

MISS HUSSAIN: That is right and the suspension period was pending the investigation----

JUDGE CUMMINGS: Right.

MISS HUSSAIN:  ----but the----

JUDGE CUMMINGS:  Just a moment, please.  (Pause)  All right.
MISS HUSSAIN:  And while suspended awaiting the investigation the term of the fixed period contract came to an end 31st August and he never heard anything further from the school in relation to the investigation.  I am sure there was an investigation, but it was not something that involved him.  I suspect possibly became the contract came to an end.
JUDGE CUMMINGS: Yes.  You say in respect of this the jury should simply be told and no more that he was suspended prior to the end of the fixed term contract?

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS: All right.

MISS HUSSAIN:  I have made a concession within the written submissions that the only additional aspect that could conceivably be relevant is the fact that it related to a CRB check.  Now, there is an issue within Miss Jando’s (?) statement as to what the reasons for the suspension were, but as a basic proposition that is all that is relevant unless the Crown can show that one of the reasons for the suspension is admissible through another route.
JUDGE CUMMINGS: What is your client’s case as   -- well, I do not know, but leaving aside any question of falsity within the meaning of the Act, because that involves knowing that something is or might be untrue or misleading -- so leaving aside that, on the face of it what appears in the application form might be thought to be inaccurate, if I can try to use that as a neutral word.  Reason for leaving, as it were, simply reaches the end of fixed term contract.  True position: did not reach the end of the fixed term contract, was suspended and in that sense left prior to that time.   What is your client’s case as to how it came about that that inaccuracy, if that is what it is, appeared in his application form?

MISS HUSSAIN: Well, when he filled that out----

JUDGE CUMMINGS:  Yes.

MISS HUSSAIN:  ----his view was: “Well, my last employment” -- because he was still employed, he was still in employment right up until 31st August of that year----

JUDGE CUMMINGS: Okay

MISS HUSSAIN:  ----and therefore the reason his----

JUDGE CUMMINGS:  It was his honest answer to the way----

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS:  ----he read the question?

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS:  He thought this question simply means: When did I strictly----”

MISS HUSSAIN:  Yes.
JUDGE CUMMINGS:  “----reach the end of that employment?  The strict answer is the end of the contract.”

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS: That is his case?

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS: All right.  Just a moment, please. (Pause).  Leaving aside the all important question of whether they are admissible, is there any dispute about what the witness says regarding the circumstances and the reasons (plural) for the suspension?
MISS HUSSAIN: As to the events?

JUDGE CUMMINGS:  Yes.

MISS HUSSAIN:  Yes.
JUDGE CUMMINGS:  Okay.  Well, can we just go through those?

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS:  The diabetes, the witness says that your client said at the start -- and I am not sure if the witness is male or female----

MISS HUSSAIN: Female.

JUDGE CUMMINGS:  Female.  I am grateful.  She said in the statement that your client indicated at the start of his employment that the reason he had left his previous employment essentially was because of diabetes and changes in his life affected by that.  That during the course of his time at the school she observed conduct, in her view, inconsistent with someone having diabetes and then at the end of it all he did in fact admit, according to her, that he had lied about having diabetes.  We will come to whether any of it is admissible; I just want to understand, what is your case about that?
MISS HUSSAIN:  He did not make an admission to her that he had lied about having diabetes.

JUDGE CUMMINGS: So he did tell her he had diabetes?

MISS HUSSAIN: Yes, and -- if I can explain -- the school that he was----

JUDGE CUMMINGS:  I just want to keep it short.  

MISS HUSSAIN:  Of course.

JUDGE CUMMINGS:  Did tell her he had diabetes.  Is she right about the consumption that she claims to have observed or not?

MISS HUSSAIN: We are not suggesting that he did not consume foods of that nature.  But just to expand that just slightly in terms of the diabetes at that stage, if there had been----
JUDGE CUMMINGS:  But never admitted to lying about that and did not in fact lie about that?

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS: So he had diabetes?

MISS HUSSAIN: Well, what had happened was at that stage he had had a test at a school where they had had a health check and I we are trying to see when we can pinpoint the date, perhaps by medical records.

JUDGE CUMMINGS: So he had had a test and he believed he----

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS:  ----had diabetes.

MISS HUSSAIN: Yes.

JUDGE CUMMINGS: Do I take it it subsequently turned out he did not?

MISS HUSSAIN: No, he does have diabetes.

JUDGE CUMMINGS:  Oh, he does?

MISS HUSSAIN: Yes.

JUDGE CUMMINGS:  Okay.  Well, that is the short answer.

MISS HUSSAIN: Yes.

JUDGE CUMMINGS:  He said he had diabetes and he did.

MISS HUSSAIN:  I think the question more is when the formal diagnosis might well have come.

JUDGE CUMMINGS: Well, whether it was confirmed later or not, what he said has been shown to have been true.

MISS HUSSAIN: Yes.

JUDGE CUMMINGS:  He said he had diabetes and indeed he did and the test later proved that.

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS:  So he did not lie to her and hence he never admitted to having lied to her?

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS:  Sorry, I have mislaid a document of mine.  (Pause). 



“Made changes to the IT system or the access there to?”
MISS HUSSAIN: In dispute.  He did not have that responsibility and did not make any changes.

JUDGE CUMMINGS:  So he did not make any changes and he never told her he did?

MISS HUSSAIN:  No.

JUDGE CUMMINGS:  Liam (?).  The allegation is essentially she walks in or there has been an allegation she says at an early stage with your client as a result of a computer or computers at the school being used to access inappropriate material----

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS:  ----specifically computer games not suitable for young children and a couple of weeks later, having allegedly spoken to your client about that, she gets further information as a result of which she goes to the classroom and, on her evidence, finds your client in the act of playing such an inappropriate computer game with this young child.

MISS HUSSAIN: Yes.

JUDGE CUMMINGS: His case, does he agree that happened or not?

MISS HUSSAIN:  May I just check one thing?

JUDGE CUMMINGS:  Please do.

MISS HUSSAIN: No, that just did not happen.

JUDGE CUMMINGS:  All right.  So just did not happen.  She in her statement when summarising the reasons for the suspension she also says: “The fact he had not filled in the CRB checks form.”  Now, there are two references really to CRB in this statement it seems.  One relates to the discovery, as she says, as a result of this process that your client had a previous caution.  The other is that after he had been at the school for, I think it was three months, she invited him, she says, to apply for a permanent role, fulltime employed role----

MISS HUSSAIN:  I do not think----

JUDGE CUMMINGS:  ----and in that context -- sorry?

MISS HUSSAIN:  I do not think she puts a time limit on it, but we know he starts----
JUDGE CUMMINGS:  Well----

MISS HUSSAIN:  ----in January.

JUDGE CUMMINGS: Just a moment.  “Well, between the months of January and April I had no concerns.”

MISS HUSSAIN:   We have the contract of employment, your Honour, and it is 1st February.

JUDGE CUMMINGS: When he did what?

MISS HUSSAIN:  The fixed term contract started on 1st February.  So he started as a supply teacher in January.

JUDGE HUSSAIN:  All right.  “As a result of this I asked him to apply for a permanent position as a teacher within the school.”  You say he did that in the February----

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS:  ----or in time to start in February.  “I noticed he seemed to dither when it came to filling the CRB check form and sending it off.”

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS:  So is the position that she saying that he did not fill in that form?

MR DYER:  Well, that is my understanding, yes.
JUDGE CUMMINGS: Right.

MR DYER: That is the way I have read it.

JUDGE CUMMINGS:  All right.

MISS HUSSAIN:  I am just going to go to the back of the court if I may, your Honour, there is something I wanted to check.

JUDGE CUMMINGS:  There are two things.  First of all I am trying to establish what is alleged and then, of course----

MISS HUSSAIN:  No, of course.

JUDGE CUMMINGS:  ----I want to know what the defence case is about it.

MISS HUSSAIN: Yes.

JUDGE CUMMINGS:  All right.  (Pause).  All right, what is his case, did he in fact -- is she right?  Did he fail to fill in that form or did he in fact fill it in?
MISS HUSSAIN:  No, he did fill in the form, but when he filled in that form he ticked no to the question: “...whether you have a caution.”
JUDGE CUMMINGS: Yes.

MISS HUSSAIN: And as a result of that, obviously, he was cautioned again by the police for an offence of obtaining a pecuniary advantage. 

JUDGE CUMMINGS:  Yes.  And just on that, on the face of it -- I mean, subject to any different case you have -- he accepted a caution.

MISS HUSSAIN:  He did.

JUDGE CUMMINGS: All right.  

MISS HUSSAIN: When I say the form, the document he recollects he describes it as an application form, but it must have been contained within that.

JUDGE CUMMINGS: Well, I mean, an offence of obtaining a pecuniary advantage by deception is only committed if there is deception, that is to say dishonest misstatement or withholding of information.

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS: So is it the case that he accepts he acted dishonestly; this was a deliberate withholding of information with a view to getting a job that he might not otherwise get if he declared the true position?

MISS HUSSAIN:  No, he does not accept that.

JUDGE CUMMINGS:  I did wonder.  So what is his case about that then?

MISS HUSSAIN:  Well, in the predicament that he was in, being asked questions by the police at that moment, I think he spoke to the inspector, the inspector obviously gave him advice and at that moment he just thought it was an efficient way of just dealing with the problem and to get it out of the way as a caution.

JUDGE CUMMINGS:  So he did not in fact commit any offence of obtaining a pecuniary advantage by deception, he simply for pragmatic reasons accepted a caution?
MISS HUSSAIN: He did.

JUDGE CUMMINGS:  Yes.

MISS HUSSAIN:  May I expand a little bit further?

JUDGE CUMMINGS:  Okay.

MISS HUSSAIN:  It is detailed within the note, but your Honour understands the full breadth of the defence case in that regard.  When he went to the school initially he went as a supply teacher, that is how the introduction was made through the recruitment company Monarch, and it is his case that he had disclosed the fact of his caution to Monarch and Monarch had informed Miss Jando of the fact of his caution.  So in fact Miss Jando was aware when she appointed him that he had a caution.  If your Honour would wish to see the material that exists in relation to that, for whatever it is worth, I can provide that, but I appreciate the court is not concerned with that at this stage.

JUDGE CUMMINGS: No, I am just trying to be clear potentially what issues arise. So his case is he had already disclosed that?
MISS HUSSAIN:  Yes.

JUDGE CUMMINGS: What is his case about why he then ticked no in the subsequent application?

MISS HUSSAIN: Well, he ticked no.  He knew that the teacher was aware already of the fact of his caution.  So it was incorrect certainly, but would not have been misleading because she knew of the fact of his caution.

JUDGE CUMMINGS:  Yes, all right.  Well, the prosecution have to prove not only that your client put one thing in the application form and that another thing was the truth or was the accurate position.  So they have to prove not only that your client said in the application form: “Simply came to the end of the fixed term contract,” whereas in fact he had been suspended sooner.  But they have to prove that he said that or wrote that knowing that it was or might be untrue or misleading and over above that -- although there is some overlap -- that it was dishonest.  




Now, how can the jury assess whether it was or was not dishonest, bearing in mind your client’s position about all of this, unless they hear both sides fully?  If they are left with the bare fact that he was suspended and that that had something to do with a CRB check in circumstances where your client is saying that he never acted dishonestly at any stage, not in respect of the CRB check, not in respect of anything, well how can they assess whether or not his representation was a deliberate falsehood and whether or not he acted dishonestly?

MISS HUSSAIN:  There needs to be a balance, I submit, and so far as her evidence in relation to the CRB check is concerned I have conceded within the argument that, of course, that is relevant and admissible.  



Now, the difficulty is if the other matters were matters of complaint but not of the nature that they are in fact, then there would be less of a concern from the defence, but those matters are of themselves of a real prejudicial nature.  Now, the difficulty is  -- and this is why I have explained even within the document and have shown my learned friend and will show your Honour the documents that we have  -- although Miss Jando  -- it would be a real shame for the jury to have to hear the fuller picture if on an analysis of the position through evidence it actually emerges that the fact of his suspension was not because of the other matters raised but because of the CRB check and we have a letter that Miss Jando wrote to the defendant in which she expressly gives the reason for her suspension and that is in relation to the CRB check.
JUDGE CUMMINGS: That is an accepted document?

MR DYER:  I have been shown a copy.  I do not have a copy and----

JUDGE CUMMINGS:  Okay.  (Same handed)  Thank you very much.

MISS HUSSAIN:  I will take your Honour to the relevant page.

JUDGE CUMMINGS: When is this witness due to give evidence?

MR DYER:  Monday, your Honour.

JUDGE CUMMINGS: First thing?

MR DYER:  No, we have two witnesses before.  Oh, she is staying in a hotel, so she is first.

JUDGE CUMMINGS:  Right.

MR DYER: Sorry.

MISS HUSSAIN: Page 7 of the bundle.

JUDGE CUMMINGS:  Just give me a moment. (Pause)

MISS HUSSAIN: And at page 8 is the follow-up letter sent on 16th July, which acknowledges that his fixed term contract is due to terminate on that date, 31st August, and that the internal investigation may not be concluded by that date -- and it obviously was not  -- and thereafter it simply appears to have lapsed.  Page 9 and 10----

JUDGE CUMMINGS:  Just a moment, please.

MISS HUSSAIN: Forgive me.

JUDGE CUMMINGS:  Yes, thank you.

MISS HUSSAIN: Page 9 and 10 -- what had then happened -- and this is referred to in other documents in the prosecution bundle -- but Miss Jando made a complaint to the General Teachers’ Council.  Warwickshire local authority then gathered evidence relating to it----

JUDGE CUMMINGS: Well, I mean, this letter is earlier, 22nd June----

MISS HUSSAIN:  It is.

JUDGE CUMMINGS:  Yes.

MISS HUSSAIN:  It is, but this came to the defendant from the GTC as part of the material gathered in connection with the complaint that had been made against him, but that is the recruitment agency Monarch confirming to the local authority -- they had obviously set certain questions in bold, it is the questions they had asked and this was the response that Monarch gave.  If one looks at page 10 in the middle of the page under the heading: “Information given to the head teacher prior to him undertaking work at the school whilst employed by Monarch the consultant”  -- I understand the consultant means the person at Monarch, the recruitment consultant  -- “dealing with the recruitment and placement of Mr Joynson clearly outlined to the head teacher on his CRB, including the additional information with the permission of Mr Joynson, ensuring that the head teacher had an understanding of the background information.”




Well, I am asked which head teacher it is; it is not a very well or clearly drafted document, but clearly the head teacher would be Miss Jando because this enquiry all relates to the school, i.e. Limington (?) and the head teacher.
JUDGE CUMMINGS: Are you calling Stephen Wright as a witness?

MISS HUSSAIN: We tracked him down to working at the Birmingham branch, but the latest information we have had is that he left there either some weeks ago or months ago.  So we are in the process of doing a further general search to track him down to be able to verify the provenance of this document as a starting point. On page 9 at the beginning what is outlined there is the documents that the defendant completed upon registering with the agency and----

JUDGE CUMMINGS:  So this is Mr Wright from the consultants, from the agency----

MISS HUSSAIN: From Monarch Recruitment Agency.

JUDGE CUMMINGS:  ----really defending the conduct of the agency, saying: “Out consultant clearly told the head teacher----”

MISS HUSSAIN: Well, I do not know whether his stance was that of defending his own position or that of his company----

JUDGE CUMMINGS: Sorry, let me be clear.  It is not attributing any bias to the author, I am saying that is the effect of the letter, that the consultant employed by Monarch did what he or she should have done, raised it with the head teacher.

MISS HUSSAIN: Well, that is one interpretation, or another one might well be to explain that----

JUDGE CUMMINGS:  I am sorry, I am sure it is my fault.  This is a hearsay statement by Stephen Wright----

MISS HUSSAIN: Yes.

JUDGE CUMMINGS:  ----whether it is based on his own direct knowledge or not, it is at least first hand hearsay----

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS:  ----so it has the status of, essentially, a statement from Stephen Wright----

MISS HUSSAIN: Yes.

JUDGE CUMMINGS:  ----about what did or did not happen.

MISS HUSSAIN: Yes.

JUDGE CUMMINGS:  All right.  Okay, that is a separate----

MISS HUSSAIN:  Issue.

JUDGE CUMMINGS:  ----that is a separate matter----

MISS HUSSAIN: Yes.

JUDGE CUMMINGS:  ----and that is dependent really on whether you can call that evidence or whether it is agreed by the Crown----

MISS HUSSAIN: Well, it is, but also I would hope -- given the nature of the evidence, the additional evidence that Jando gives beyond the fact of the CRB, given the nature of it, if the jury is to hear that then, in my respectful submission, there should be a clear and compelling reason why they should and if providing the material I have if the Crown feel in light of what they are in receipt of, I just think we all should give some reflection to it----

JUDGE CUMMINGS:  Yes.  I mean, the----

MISS HUSSAIN:  ----because----

JUDGE CUMMINGS:  ----I mean, you took me on to other materials, but the letter I am more interested in is the letter of 5th June from Mrs Jando----

MISS HUSSAIN: Yes.

JUDGE CUMMINGS:  ----because, as you say, it states your suspension is in connection with.  Now, all right, the expression “in connection with” is open to interpretation, but the one item that is identified there, as you say, is the CRB check.  It does not include the other items that are contained in her statement in the summary on the last page----
MISS HUSSAIN: Yes.

JUDGE CUMMINGS:  ----so I understand that.




Mr Dyer, would you want Mrs Jando to see this letter?

MR DYER:  Her own letter?

JUDGE CUMMINGS:  Yes. 

MR DYER: Certainly, yes.

JUDGE CUMMINGS:  I mean, I can either give a decision today or, if appropriate  -- and, of course, I will hear if Miss Hussain objects  -- if appropriate Mrs Jando could be asked about this letter.  Because the question in my mind, essentially, is the question raised by Miss Hussain; if in fact there was more to the suspension than simply the CRB issue, which is the impression one gets from her statement----

MR DYER:  Yes.

JUDGE CUMMINGS:  “----I contacted Mr Joynson over the phone, etcetera.  I explained the reasons (plural) for the suspension were,” and then identifies the various topics that I have mentioned, if in fact the only reason was the CRB check or issues arising from the CRB check, then is Miss Hussain right to say that there are dangers in referring to these other matters?

MR DYER: No, the Crown would disagree with that submission.

JUDGE CUMMINGS:  Okay.

MR DYER:  Your Honour has identified the issues.  It was not clear until now what the defence case was in relation to this part of the case, but the issues are -- if I say misleading rather than untrue as a shorthand -- but certainly the representation is misleading at the very least and whether there is dishonesty and the representation that is made is in relation to the reason for leaving.

JUDGE CUMMINGS:  Yes.

MR DYER: As far as that is concerned the Crown would submit that the true position, that is the reason for him leaving and the circumstances of his leaving, are relevant and admissible in relation to both of those issues, that it is not bad character evidence, that if there is an argument then it is an argument to exclude it under section 78, would be my submission.  But in any event, if the jury are to consider the extent to which the representation is misleading then they need to know what it is potentially that was withheld really by virtue of the misrepresentation.  The misrepresentation if it had not been made might have led to further enquiry.  It is not just the fact of suspension; it is the circumstances in which he came to leave the school, which is something a little broader, in my submission.

JUDGE CUMMINGS:  I agree with that, but if one reads her statement, if she were asked: “Well, what was or what were the reason or reasons for the suspension?” on the face of her statement one would expect her to say:  “It was a combination of the following things,” and she has listed those items on page 248.

MR DYER:  Yes.

JUDGE CUMMINGS:  So it was a combination of those things.  What Miss Hussain is saying is this, is it not, suppose she were simply called and gave evidence in-chief along the lines of her statement: “It was a combination of the following things,” and she gave some explanatory details about what those things were, so the changes to the IT system, the circumstances in which that came about, the significance of it, the playing of the game with Liam, lies she would say about diabetes and the issue of the CRB checks.  So she gives those.  Suppose she is then shown the letter of 5th June by Miss Hussain and says, in effect: “Oh, actually, yes, now I’ve read the letter and now you remind me. You’re right, the suspension actually didn’t flow from these other factors, it was purely the CRB check.”  Miss Hussain’s concern is by that stage they have heard the other evidence, potentially adverse to the defendant, and ultimately on this hypothesis if she were to respond in that general way in cross-examination, ultimately it would not in fact be relevant to the reasons for the suspension, it would not be part of what the jury should be taking into account when deciding whether any misstatement was deliberate and, in particular, dishonest.  So that is her concern.
MR DYER:  I understand the concern and the argument and if it were simply a case of analysing the reasons for the suspension then that would be straightforward.  But it is not, because the jury have to consider a broader question of dishonesty and whether something is misleading.  For argument’s sake, someone reading the application form might have wanted to make further enquiry as to the circumstances in which he came to leave that school.  In my submission it could not be said that the evidence of Mrs Jando is inadmissible on that issue as to whether it was dishonest, because if it is right Mr Joynson then knows exactly what the true situation was of his coming to leave that employment.  That has to be relevant, in my submission, in relation to dishonesty and whether it is misleading.

JUDGE CUMMINGS:  So the argument is, is it, that irrespective of how narrow or broad the reasons for the suspension were, when the jury come to assess whether the failure to refer to the suspension, in effect, was deliberate and/or dishonest they could take into account any other alleged misconduct or shortcomings of the defendant whilst at the school because all of that would, in effect, have been suppressed by the non-declaration of the suspension.  The jury should consider whether what he was doing was preventing anyone making any enquiry of any kind of the school, not just because of the CRB check but because of other untoward information they might discover.

MR DYER: Well, in my submission, your Honour, yes.  Because looking at it in context this is an application form setting out employment history and representing this part of his employment history as a successful completion of that short contract and it is important to put it into context so that the jury can properly assess the question of dishonesty.
JUDGE CUMMINGS:  I think what I am minded to do unless, Miss Hussain, you have any objection, is not to make a decision now, to defer this until 10 o’clock on Monday morning.  The idea being that prior to 10 o’clock on Monday morning  -- as I say, unless you object  -- the witness is asked about this letter and to clarify what were the reason or reasons for the suspension.  Because on the face of the letter the only item referred to is, as you say, issues arising from the CRB check.  What precisely did she mean by that and if there were in fact more reasons than the CRB check why are they not referred to in the letter? 
MISS HUSSAIN: Well, if there were any more reasons they would have been in the letter.

JUDGE CUMMINGS: Well, we do not know that.  It does not say, does it: “The sole reason for your suspension is the discovery of the previous caution.”

MISS HUSSAIN: Neither does it say the reason----

JUDGE CUMMINGS: But that is the point: “Your suspension is in connection with.”

MISS HUSSAIN:  Yes.

JUDGE CUMMINGS:  Now, there is a vagueness about that which I personally would like to have clarified.

MISS HUSSAIN: Well, I do not want to stand in the way of your Honour seeking clarification.  As your Honour will understand, I want to be able to advance this legal argument as best as it possibly can----

JUDGE CUMMINGS:  Yes.

MISS HUSSAIN:  ----and equally preserve my position with the witness in case I fail in my application.

JUDGE CUMMINGS:  Yes.

MISS HUSSAIN:  But [what] I would invite the court to consider is this aspect as well, which is if the reply from Miss Jando is: “Oh, well, there were other reasons.  I just did not convey them within that letter,” then I would be inviting your Honour to consider the probative value of the evidence that she would give, namely as to whether there were other reasons for the suspension.

JUDGE CUMMINGS:  I want to understand what issues arising from the CRB check means.
MISS HUSSAIN: But it can only be confined to the CRB check, it cannot involve Liam or changes to the IT system because that is nothing to do with the CRB check.

JUDGE CUMMINGS:  But there has been more than one CRB check or more than one stage at which the question of a CRB check arose.  I want to understand what she means by that.

MISS HUSSAIN: Well, then perhaps the answer is in what she is -- the question she is asked.  We need to define what she is going to be asked in being presented with this letter.

JUDGE CUMMINGS:  I do not think I need to descend to that detail.  I think, unless Mr Dyer tells me otherwise, I have made clear----

MR DYER:  I have written down what your Honour said.

JUDGE CUMMINGS:  Well, I am grateful.

MR DYER:  Obviously the provenance of the letter I cannot speak of, but she may well recall it.  She will not have a copy, realistically, after this length of time.

JUDGE CUMMINGS: Thank you.  10 o’clock, please, for us then on Monday.




Mr Swift, none of this involves you.

MR SWIFT:  No.

JUDGE CUMMINGS:  No.  Thank you.  Please do not wait.
(The trial was adjourned until Monday, 18th September 2017)
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