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Introduction

1. This memorandum has been prepared for the Delegated Powers and Regulatory Reform Committee to assist with its scrutiny of the Civil Liability Bill (“the Bill”). The Bill was announced in the Queen’s speech in June 2017 and was introduced in the House of Lords on 20 March 2018. This memorandum identifies the provisions of the current Bill that confer powers to make delegated legislation. It explains in each case why the power has been taken and explains the nature of, and the reason for, the procedure selected.

Purpose and effect of the Bill
2. The Bill is in 3 Parts.
3. Part 1 makes provision in relation to whiplash, subjecting damages for pain, suffering and loss of amenity for minor soft tissue injury claims arising out of road traffic accidents to a tariff, as well as providing for an uplift on the tariff figures and regulating the settlement of such claims. 
4. Part 2 makes provision in respect of the discount rate for lump sum awards of damages for future financial loss for personal injury (“the discount rate”) which is set under the Damages Act 1996, requiring regular review of the discount rate, changing the methodology for setting the discount rate, and making provision for an expert panel to advise the Lord Chancellor.

5. Part 3 makes the necessary legal provision for the parliamentary procedure for regulations made under Part 1, extent, commencement and the short title of the Bill.
6. An earlier Bill (the Prisons and Courts Bill), which included similar provisions in respect of whiplash injuries, was introduced into the House of Commons on 23 February 2017, but did not complete Committee stage due to the time available to consider the Bill before the dissolution of Parliament prior to the general election.
Delegated Powers

7. The Bill contains a number of delegated powers in respect of proposed whiplash reforms. There are no new delegated powers in relation to the provisions relating to the discount rate, but two existing powers are retained, and these are dealt with in this memorandum. 
Range of powers

8. The Bill contains the following types of delegated powers:

· Regulations subject to the affirmative procedure

· Regulations subject to the negative procedure
· Rules to be made by specified regulatory bodies 
· Order subject to the negative procedure

· Rules of court (subject to the negative procedure).
Clause by Clause analysis:
PART 1: WHIPLASH
Clause 1: “Whiplash injury” etc
Power conferred on                  The Lord Chancellor

Power exercisable by:              Regulations made by statutory instrument
Parliamentary procedure:         Affirmative resolution procedure
Context and purpose

9. Clause 1 defines “whiplash” as “an injury, or set of injuries, of the soft tissue in the neck, back or shoulder that is of description specified in regulations made by the Lord Chancellor”. The Lord Chancellor may describe the precise nature of the injury by reference to, for example, the manner in which the injury was sustained, its symptoms and the areas of the neck, back or shoulder so affected. This will ensure an accurate definition on implementation and enable the definition to be revised as more accurate methods of diagnosis are developed. 

Justification for taking the power

10. Road traffic accident (‘RTA’) related whiplash injuries are often difficult to diagnose, the common basis of diagnosis and prognosis being primarily by reference to symptoms (restricted movement, neck pain and tenderness, for example), supported by the circumstances of the RTA and the claimant’s own account. The proposed reforms are intended to generate savings by reducing and regulating the damages payable for pain, suffering and loss of amenity suffered as a result of minor whiplash injuries. To ensure that these reforms achieve that aim, ‘whiplash’ must be defined accurately. Accordingly, it is necessary to consult with experts in this field, including medical practitioners, lawyers and the insurance industry to ensure that the definition to be included in regulations is, and remains, accurate and captures those injuries which are the focus of these reforms. Developments in the diagnosis of such injuries, which might in turn act to remove certain injuries from these provisions, may be reflected in subsequent amendments to the regulations.

Justification for the procedure
11. The affirmative procedure is considered appropriate for this power given that it relates to the substantive rights to compensation of victims of tort, and in exercising it the Lord Chancellor will be performing an exercise of determining the RTA related injuries which will be subject to other provisions under this part of the Act, including levels of compensation to be applied to such injuries, which were previously assessed by the courts.
Clause 2: Damages for whiplash injuries
Power conferred on                  The Lord Chancellor

Power exercisable by:              Regulations made by statutory instrument
Parliamentary procedure:         Affirmative resolution procedure
Context and Purpose

12. Clause 2 will limit the power of the courts to award damages for pain, suffering and loss of amenity (‘PSLA’) for minor whiplash injuries sustained in road traffic accidents (‘RTA’) by imposing, in regulations, a statutory tariff of compensation (subsections (2) to (4)). The tariff will provide for an ascending scale of fixed sum payments with the relevant tariff for a particular case identified by reference to the duration of the injury. Subsection (5) provides that the regulations may specify different sums for different durations of injury: it is intended that the power will enable the Lord Chancellor to (a) set and describe each category of duration of injury on the tariff; and (b) set the amount of the fixed sum payment for each such category. 
13. The Lord Chancellor may also include within, or in addition to, the specified sums, an additional sum for minor psychological injuries (often referred to as ‘travel anxiety’) arising from the same accident (subsections (3) and (4)).

Justification for taking the power

14. It is appropriate for the content of the tariff to be established through regulations rather than in primary legislation because the setting of compensation in this way requires review from time to time.  This is for a number of reasons. First, a fixed sum of money may require adjustment from time to time to make reasonable allowance for the effect of inflation. Secondly, PSLA is not capable of precise quantification in the way that a financial loss is, and there is an element of flexibility needed to reflect possible changes in society’s perception of the value of such a loss over time. Thirdly, there is a possibility of a need to change the parameters of the categories of the tariff to adjust or refine the approach to different severities of injury should this become necessary in future and in the light of experience over time.

Justification for the procedure

15. The affirmative procedure is considered appropriate for this power given that it relates to the substantive rights to compensation of victims of tort, and in exercising it the Lord Chancellor will be performing an exercise of assessing levels of compensation previously undertaken by the courts. The enhanced level of scrutiny permitted by the affirmative procedure is also appropriate given the purpose of the policy, which is to strike a more appropriate balance between the interests of accident victims and wider interests of society in controlling the cost of motor insurance premiums.

Clause 3 Uplift in exceptional circumstances

Power conferred on                  The Lord Chancellor

Power exercisable by:              Regulations made by statutory instrument 
Parliamentary procedure:         Affirmative resolution procedure

Context and purpose

16. Clause 2 enables the Lord Chancellor to prescribe in regulations the damages to be awarded for PSLA in respect of minor RTA related soft tissue injury claims. Clause 3(1) enables the Lord Chancellor to provide in regulations that the court may, in its discretion, award more than the prescribed sum for the injury suffered. Clause 3(2) allows the Lord Chancellor to impose conditions on the use of the flexibility in clause 3(1). Regulations must specify, by reference to a percentage of the prescribed sum, the maximum amount that might be awarded (subsection (3)) and may increase and decrease the percentage figure (subsection (4)). Subsection (5) requires the Lord Chancellor to consult with the Lord Chief Justice before making such regulations.

Justification for the power

17. It is recognised that there may exceptionally be circumstances where the prescribed sums for damages for PSLA for RTA related whiplash injuries might not adequately compensate the injured party. In those circumstances, it is appropriate for the court to recognise this by way of additional sum. Such sums should, however, only be awarded in exceptional circumstances. As such, the additional award is not to be claimed or awarded as a matter of course, given the purpose of the policy in respect of regulating these damages. Accordingly, any additional sum will be case specific, and will need to be justified by reference to the PSLA endured by the injured party. 

Justification for the procedure 

18. The affirmative procedure is considered appropriate for this power given that it relates to the substantive rights to compensation of victims of tort, and in exercising it the Lord Chancellor will be performing an exercise of controlling levels of compensation which may be applied by the courts. The enhanced level of scrutiny permitted by the affirmative procedure is also appropriate given the purpose of the policy mentioned above.

Clause 4: Rules against settlement before medical report 

Power conferred on:
             The Lord Chancellor    

Power exercisable by:

Regulations made by statutory instrument 

Parliamentary Procedure:
Affirmative resolution procedure
Context and purpose

19. Clause 4 bans inviting and the offer, paying and acceptance of settlements in RTA related whiplash claims by regulated persons (i.e. insurers and legal services providers) prior to the receipt of medical evidence (‘pre-medical offers’). Subsection (3) enables the Lord Chancellor, by regulations, to make provision about what constitutes appropriate evidence of an injury. Subsection (4) provides that the regulations may, in particular, specify the form the evidence should take and those who may provide such evidence, as well as requiring such experts to be accredited for the purpose of providing such evidence and to make provision about their accreditation.

Justification for the power

20. As part of its wider reforms in respect of the provision of medical evidence in RTA related soft tissue injury claims, the government has introduced accreditation of those medical experts who provide such evidence, by making provision in both the Civil Procedure Rules 1998 and the Pre-action Protocol for Low Value Personal Injury Claims in Road Traffic Accidents. Experts providing initial reports in such cases are required to be accredited by MedCo Registration Solutions (‘MedCo’). The government wishes to ensure, not only that offers should not be made until medical evidence is received, but also that such evidence is provided by medical experts currently accredited by MedCo. While it is envisaged that MedCo will continue to be responsible for accreditation, it was considered inappropriate to make such provision on the face of primary legislation. Moreover, it was considered appropriate to ensure that such provisions may be amended to take account of any changes around the issue of accreditation in the future. The provisions in subsection (4), in particular, will ensure that what is currently required and permitted by way of suitable evidence may apply to these reforms.

Justification for the procedure 

21. The affirmative procedure is considered appropriate for this power given that it relates to provision elsewhere in the Bill concerning the substantive rights to compensation of victims of tort and that the regulations may impact on some medical practitioners.

Clause 5: Effect of rules against settlement without medical report 

Power conferred on:
             Regulators specified under clause 7    
Power exercisable by:

Rules made under clause 5(2)

Parliamentary Procedure:
None
Context and purpose

22. Clause 4 bans the offer and acceptance of settlements in RTA related whiplash claims by regulated persons (i.e. insurers and legal services providers) prior to the provision to them of medical evidence (‘pre-medical offers’). The ban would be enforced by the appropriate regulator, for example the Financial Conduct Authority (FCA) and Solicitors Regulation Authority (SRA). Clause 5 requires regulators, other than the FCA, to ensure that appropriate arrangements are in place for the monitoring and enforcement of the ban (subsection (1)) and permits regulators to make rules and to use existing powers to enable them to do so (subsections (2) and (3)). The regulated persons and relevant regulators are specified in clause 7. These provisions adopt the same approach taken in respect of the ban on the payment and receipt of referral fees, introduced by the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (‘LASPOA’), and the ban on the offer of inducements, introduced by the Criminal Justice and Courts Act 2015 (‘CJCA’).
Justification for the power

23. While those regulators who will be required to monitor and enforce the ban upon the introduction of these provisions might already have sufficient powers under the Legal Services Act 2007 to do so, this provision removes any doubt in that regard and also ensures that any regulator who might be added to the list of regulators under clause 7 may make similar provision if required.

Justification for the procedure

24. The ban having been imposed by clause 5, it is appropriate to leave monitoring and enforcement to the relevant regulator, and by making rules where necessary. Adopting the same approach taken in respect of both the ban on the payment and receipt of referral fees and the ban on the offer of inducements, there is no procedure specified for making rules in this regard, which, if required, may amount to an extension of rules already made by the regulator. 

Clause 6: Regulation by the Financial Conduct Authority
Power conferred on:
            The Treasury     

Power exercisable by:

Regulations made by statutory instrument
Parliamentary Procedure:
Affirmative resolution procedure
Context and Purpose

25. This clause would enable the Treasury to make regulations which, in turn, will enable the Financial Conduct Authority (FCA) to monitor and enforce the ban on involvement in settlements made without sight of appropriate medical evidence. These provisions adopt the same approach taken in respect of the ban on the payment and receipt of referral fees (introduced by LASPOA). 

Justification for taking the power

26. As clause 5 would enable regulators to use existing powers to enforce the ban, so this clause would allow the Treasury to make regulations to enable the FCA to take steps like those in the Financial Services and Markets Act 2000 for the purpose of enforcing the ban.
Justification for the procedure 

27. For regulations made under this power, the affirmative resolution procedure is appropriate to ensure sufficient Parliamentary scrutiny given that the regulations will impact on the current commercial practices of some insurance services providers. This reflects the approach to Parliamentary scrutiny adopted in LASPOA.

Clause 7: Interpretation
Power conferred on:

The Lord Chancellor
Power exercisable by:

Regulations made by statutory instrument
Parliamentary Procedure:
Negative resolution procedure
Context and Purpose

28. This clause lists, in subsection (1), the regulators who are required to monitor and enforce the proposed ban on pre-medical offers and those legal services providers who are subject to the ban. This clause also enables the Lord Chancellor to extend the ban and its enforcement to other legal services providers and other regulators by means of regulations. 
Justification for the power

29. It is appropriate to provide for the extension of the ban by secondary legislation to ensure that, in the future, if other legal service providers offer services in respect of such personal injury claims, the ban will apply in respect of them as it does to current providers of such services and can be enforced by the regulators for those legal service providers. 

Justification for the procedure 

30. It is appropriate for regulations under this power to be subject to the negative resolution procedure as the power is only available to ensure that the relevant provisions reflect regulatory changes, the principle having already been accepted by Parliament. This reflects the approach to Parliamentary scrutiny adopted in the CJCA. 
PART 2: PERSONAL INJURY DISCOUNT RATE
Clause 8: Assumed rate of return on investment of damages
Power conferred on                  The Lord Chancellor

Power exercisable by:              Order made by statutory instrument
Parliamentary procedure:         Negative resolution procedure
Context and purpose

31. Clause 8 inserts before section 1 of the Damages Act 1996 a new section A1 making provision for the setting of the discount rate for England and Wales and replacing, for England and Wales, provision in section 1 of the 1996 Act.  The approach of inserting a new section A1, rather than making amendments to section 1, was adopted for greater clarity. The new section A1 will apply to England and Wales only. Section 1 will continue to apply in relation to Scotland and Northern Ireland, pending any amendments that might be made by the Scottish Parliament or the Northern Ireland Assembly. The power to set the discount rate is reproduced, rather than being a new power, and does not differ in its essential nature from the power presently in section 1 of the 1996 Act, being still the power to prescribe a rate of return which the court must take into account in determining the return to be expected from the investment of a sum awarded as damages for future pecuniary loss in an action for personal injury.  Subsections (1) to (3) of the new section A1 are accordingly identical to subsections (1) to (3) of section 1 of the 1996 Act.  Subsection (4) clarifies the power under subsection (3) to prescribe different rates of return for different classes of case. In place of subsection (4) of section 1 of the 1996 Act (which makes provision requiring the Lord Chancellor to consult the Government Actuary and Her Majesty’s Treasury and provides for an order setting the discount rate to be subject to the negative procedure), there is substituted a new subsection (5) which introduces Schedule A1, where new detailed provision is made about how the Lord Chancellor is to approach the setting of the rate, and a new subsection (6) which reproduces the provision previously in subsection (4) for the negative procedure to apply. 
32. The new Schedule A1 makes provision for the Lord Chancellor to be required to review the discount rate on a regular basis, at least every three years; for there to be an expert panel chaired by the Government Actuary to advise the Lord Chancellor in carrying out such a review; and for the Lord Chancellor to be required to follow certain principles, make certain assumptions and take into account certain factors in carrying out the review.  None of these provisions affects the nature of the discount rate or the power to set the discount rate, which remain as they are under the existing section 1 of the 1996 Act. 

Justification for taking the power

33. The power to prescribe the discount rate has been set out in legislation for 21 years.  No problems have been identified with the fact of the power being exercisable by secondary legislation; but the lack of any guarantee that the rate will be reviewed regularly has been a cause of concern. So while the power is maintained, it is made subject to a requirement of regular (at least every three years) review; and expert input is ensured by provision for the expert panel chaired by the Government Actuary (in place of the existing provision requiring consultation of the Government Actuary and HM Treasury).  To change from a power to set the rate by order with a requirement of regular review to a position whereby the rate is set, and may be changed, only in statute, would not address the concern about regular review of the rate and would seem more likely to exacerbate it.   

Justification for the procedure
34. The negative procedure has been established for this power since it was enacted in 1996, and is considered still to be appropriate for the power.  The changes in relation to the power seek to address concerns about regularity of review and securing expert input to such review, and to establish on the face of the statute a clear structure of principles and factors to be taken into account in carrying out the review.   
Clause 8: Assumed rate of return on investment of damages
Power conferred on                  The Civil Procedure Rule Committee (rules of court)
Power exercisable by:              Order made by statutory instrument
Parliamentary procedure:         Negative resolution procedure
Context and purpose

35. As outlined above, the power to set the discount rate is reproduced, rather than being a new power, and does not differ in its essential nature from the power presently in section 1 of the 1996 Act, with subsections (1) to (3) of the new section A1 of the 1996 Act inserted by clause 8 being identical to subsections (1) to (3) of the 1996 Act.  Subsection (1) accordingly reproduces the provision in subsection (1) of section 1 of the 1996 Act that the court is to take account of the discount rate “subject to and in accordance with rules of court made for the purposes of this section”.  

36. “Rules of court” in this context means Civil Procedure Rules, which are made by the Civil Procedure Rule Committee.  Civil Procedure Rules govern practice and procedure in proceedings in the County Court, High Court and Court of Appeal (Civil Division), and would be made to govern practice and procedure in relation to how the court takes into account the rate of return prescribed by the Lord Chancellor. This might for example include how the issue of whether the court should depart from the rate (under subsection (2)) should be raised in proceedings.  

Justification for taking the power

37. The power to prescribe matters of practice and procedure in proceedings before courts is commonly delegated to rules of court made by the relevant procedure rules committee (in this case the Civil Procedure Rules Committee), which is independent of Government.  Rules of court have not been contained in primary legislation since the first Rules of the Supreme Court which formed a Schedule to the Supreme Court of Judicature Act 1873 (and which were themselves amendable by subsequent rules of court made under delegated powers).  Rules of court are also made, subject only to very limited exceptions (essentially the first exercise of powers to make rules for closed material procedures) by dedicated rule committees or (as with probate or rules concerning non-criminal matters in the magistrates’ court) the Lord Chief Justice or a judicial officer holder nominated by the Lord Chief Justice, subject to approval by the Lord Chancellor, and subject to the negative procedure. It would be a novel departure, raising issues in relation to the division of responsibilities between the judiciary and executive arising out of the reform of the office of Lord Chancellor, for rules of court to be contained in primary legislation. 
Justification for the procedure

38. As mentioned, the majority of existing powers to make rules of court are subject to the negative resolution procedure.  This is widely accepted as appropriate for what are generally regularly made instruments which fine-tune an existing extensive body of rules, and are made by an independent expert committee or senior judicial office holder.  The Government sees no justification in the present case, where the provision relating to rules of court reproduces that which has been in force for 21 years, for departing from the usual Parliamentary procedure for rules of court.    

PART 3: FINAL PROVISIONS
Clause 9 Regulations 
39. This clause does not confer a power to make regulations, nor affect the procedure which would apply, but does supplement the other regulation making powers in the Bill so that they may include different provision for different purposes; include supplementary, incidental and consequential provision; and make transitional provision and savings. These supplemental powers are required to ensure that the Government is able to fully implement the provisions that Parliament has approved. They do not in any substantive way change the scope of the power in question.
Clause 11 Commencement

Power conferred on:

Secretary of State
Power exercisable by:

Regulations made by statutory instrument

Parliamentary Procedure:
None

Context and Purpose

40. It is standard procedure to make provision for commencement by way of regulations unless commencement provision is made for a clause on the face of the Bill. It is also standard that no parliamentary procedure attaches to the regulation. Parliament has approved the provisions and the power enables the Secretary of State to bring them into force at a convenient time. The power in clause 11(3)(c) to include transitory and saving provision is also standard to ensure effective and orderly implementation. 
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