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Pension Schemes Bill: Committee debate

| am writing to you in relation to matters raised during the Lords Committee
of the Pension Schemes Bill.

1 Definition of a Master Trust

Lord Flight and Lord Naseby sought to clarify the position of Non-
Associated Multiple Employer Schemes (NAMES) under the Master Trust
authorisation regime that will be introduced by the Pensions Schemes Bill.

As explained during the committee debates we have had to strike a
balance with the definition to ensure that we capture those risks which the
policy is aimed at mitigating, whilst not opening up the door to avoidance
activity. This is why we have intentionally drawn the definition as it stands,
which captures mixed benefit schemes.

But | would like to take this opportunity to again offer my reassurances that
our policy intent is to dis-apply some or all of the measures in relation to
schemes with certain characterlstlcs by using the regulation making power
at clause 39 ThIS power ‘enables Secretary of State subject to
Pa;’llamentary approval to dES apply all or some of the provisions in Part 1
of the Bill for schemes with certain characterlsttcs To be clear, these
Regulatlons waII specafy partlcular types of sohemes as opposed to naming
speczf[c schemes WhICh do not have to meet reEevan’t reqwrements .

Further, M[nlsters and the department are committed to workmg close]y '
with the industry to develop the right balance in those regulations, based



DI _’on detaaled examlnatlon ot the vanous structures and schemes whach eX|st

inthe landscape already. We will need to hold the measures in those
' regulatlons in balance wrth the risk of creatmg avordance Ioophcies WhICh

a simpler provision of only capturing money purchase schemes or for profrt__' .
schemes would have created - : R

_Mcre specmcaiiy, wlth references to some of the scheme charactenstlcs

o 'mentroned dunng the debate

(a )AVCs as'| referred to in the debate we do mtend o consult on creatmg'
regulataons under clause 39 to create exemptions for schemes which
only have money purchase benefits as a result of Additional Voluntary
Contributions of non-money purchase members, but we will also be
considering carefully the need to avoid creating any avoidance
loopholes as we go through that process.

(b) Profit/not for profit. - we do not see that the risks to members or the
need to protect them should alter depending on whether the scheme is
for profit or not — but we are sympathetic to the different pressures and
dynamics between for profit and not for profit structures.

(c) Centralised schemes: - the definition of centralised schemes was not
developed with the risks in mind that the Master Trust authorisation
regime is in place to mitigate. Simply exempting all centralised schemes
under that definition may give rise to avoidance activity by new
schemes in the future. Under the regulations under clause 39 we can
explore what characteristics those schemes have and whether these
characteristics mitigate the key risks we want to address and could
therefore be exempted from part or all of the Master Trust authorisation
regime.

(d) Regulatory requirements on hybrid schemes: - Lord Naseby and Lord
Flight both raised the protections under the funding regime that hybrid
schemes must comply with under current legislation. Those funding
requirements apply o the non-money purchase benefits in the scheme,
not to the money purchase elements. | appreciate that some existing
schemes are in a fairly stable state and may have adequate provision or
protections in scheme rules, However, we cannot legislate on the basis
that as particular schemes are secure in some respects all schemes of
the same structure in the future will always be so. But we can |dentrfy
where certaln scheme charactenstrcs mean the risks we are focused on
are. mrtlga’sed already and use these characterrstrcs and the ciause 39
power to develop regulatlons to dis-apply some or all of the
requrrements as appropriate. - g




- ?_E]In addrtron we have power under clause 8 of the Br[l to requlre the .

_ Z’-Pensrons Regulator 1o take certain thrngs into. account in determanlng

' 'whether or not the scheme is flnanmally sustalnab[e “This m(ght mchde
_certarn structures or arraﬂgements bemg in place to prowde surtable
protectlon to: ensure that the scheme is able to meet the costs of runnlng

- the scheme, mcludmg add;tlonal costs ansmg trom dutres durlng tﬂggerlng '
o _eventperrods | B T I

9 Master Trusts that are not trusts o

Later in the debate Lord McKenzre and Baroness Drake asked about the _
cwcumstances in whrch a Master Trust couid be set up other than as a
Trust. '

The reference to Master Trusts which are not set up under a Trust is to
cater for the very small number of occupational pension schemes which
are not required to be set up under trust. These are set out in the
Occupational Pension Schemes (Trust and Retirement Benefits
Exemption) Regulations 2005 and at present comprise public service
pension schemes, schemes with fewer than 2 members and certain
schemes with fewer than 100 members.

While these exemptions are restricted and we are not aware of any Master
Trusts which are not set up under Trust we want to ensure that the Bill
provisions would work equally well for such schemes should any fall within
the exemption and the definition. Such schemes would as Master Trusts
continue to run on the basis on which they are set up. They would not be
required to evolve into trust based schemes. In such cases, the person
akin to the trustee is the scheme manager. This is the case in many public
service pension schemes for example. The definition of trustee
incorporates references to managers of schemes.

3 Mixed benefit schemes

Following what | believe was a helpful debate on how the Master Trust
Authorisation regime will apply to schemes that provide both money
purchase benefits (defined contribution) and defined benefits to members,
Baroness Drake asked how the regime will deal with schemes where those
funds are not held separately Ona related pornt she Iater asked if | would _
ciarafy how the existing Iegrslatzve protectlons for deflned benefit schemes
fits with the defmed contrlbutron protectlons and wrtl tlt wrth the Master :
Trust authorrsatlon reglme e ¥ g |

Underthe scheme fundmg orovisions, schemes WhICh mclude non- money -
purchase beneflts must meet the scheme tundlng requwements (subject to



_ '-fsome excep’uons such as pubtac servnce pensron schemes) These requrre S
: -schemes to have: suft cient and appropnate assets to meet the scheme s

techntcat prowsmns ~i.e. the amount reqmred on an actuanal calculatlon
to meet the scheme S I|abmt1es Assets which reiate to money purchase o
beneﬁts cannot be double- counted agamst both those benefits and non- -

' money purchase benetlts regardtess of how the assets are actually held in
the scheme ‘Where a scheme goes | znto wind- up, assets and Ilab|||t|es _
_relattrtg to money purchase benettts are treated separatety to the other o
‘benefits. - | o

If decumulation products are offered by the scheme and are non-money
purchase — these will be protected by the funding requirements that bite on
non-money purchase benefits. Those Master Trust schemes which
provide decumulation benefits as a money purchase benefit will need to
comply with the new Master Trust authorisation regime requirements —
including financial sustainability requirements, and systems and processes
requirements — which we expect to cover making sure the records are
sufficiently accurate to identify how assets match to member pots.

Under clause 8 schemes are required to hold sufficient financial resources
to cover the costs of the setting up and running of the scheme, as well as
to pay for the costs arising under the triggering events requirements and
activities, and also to run the scheme on for a period of time. We intend to
consult on regulations under clause 8.

The consultation will explore how schemes will be able to demonstrate that
they have allocated resources for these purposes. The Regulations would
require the Pensions Regulator to take into account the transparency of
that allocation and potentially could provide for schemes to hold them
separately from other resources (including, in the case of a mixed benefits
scheme, resources employed in the provision of non-money purchase
benefits). The consultation will need to further explore the costs, benefits
and security for members of any such separation.

4 Implications of tax administration arrangements for those earning <
£11,000

Baroness Altmann asked about the provision of information to those
earning iess than £‘1 1 000 whose pensron scheme operates a net pay
arrangement '

The Pensions Regulator provides guidance to employers on choosing a
pension scheme for their staff in order to discharge their statutory N
obt;gatlons under automahc enrolment Thas gu;dance covers the chorce




e _'between net pay and re{eef at source processes and the |mphcat|ons of

- us;ng the net pay process for employees who do not pay income tax

Dunng a iater debate, but on a reiated pornt Lord McKenme asked me tc

write about the: avatlabzilty of data on the operatzon of the net pay _
_ arrangements tax regime. | should expialn that the Government does not 2
~collect data on the number of workers earnmg less than the personal '

-a[towance who are also members of pension schemes that operate net pay : -

arrangements Neither does Government hold employee Ieve] data on.
emp!oyees enrolled in schemes as such schemes are not obhged to report _
pension contributions to HM Revenue and Customs. | cannot therefore
provide information on the value of tax reliefs paid out to employees in
schemes which use the net pay process.

5 Bulk transfers of members’ rights

Baroness Altmann asked if the Government intends to consider introducing
measures that will facilitate bulk defined contribution pension transfers.

There are two separate areas of legislation to mention here. Firstly,
current bulk transfer provisions in current legislation and, secondly, new
measures for bulk transfers which have been provided in the Bill under
Option 1 where a Master Trust has experienced a triggering event. Option
1 transfers do not operate under the current bulk transfer provisions. This
is because of the different circumstances in which these types of transfer
occur and the structure of the current legislation.

On the current bulk transfer provisions, we intend to publish a Call for
Evidence soon on the current provisions for scheme-initiated voluntary
defined contribution to defined contribution (DC to DC) bulk transfers —
principally between occupational pension schemes. This is separate to the
measure in the Bill. An example where these regqulations could be used is
where a single employer scheme wishes to transfer members to a master
trust. This call for evidence will consider whether there is scope to simplify
the current arrangements whilst not compromising member protection. We
recognise that the existing provisions were originally designed for a
defined benefit, rather than a DC landscape. The information and views
gathered will inform a consultation and more 3ndustry engagement on
firmed up policy proposals dunng 2017 ' - S

You will be aware that the exnstmg requwements are for the transferrlng
and receavmg schemes to have a certain relatlonshlp, and for an actuarla[
certlflcete to be produced certn‘ymg that the members’ rights in the
receiving scheme are broad]y no less favourable than those in the ced;ng
scheme We 1ntend to seek evxdence on how each of these testsis



= workmg The current certlflcate covermg the nghts in each scheme may
well not be ’the most approprzate measure for DC L :

Th[s CaII for Ewdence WI|| give. us the Opportumty to revisit the transfer
prowsuons as a potentlai barrier to allowing scale to develop. Some sma!ier :
_ occupahonai schemes will have weaker governance and they tend to have
higher charges Improvmg bulk transfer arrangements should help the -
market to develop scale by enabiang smali schemes to exr[ the market or

' consolldate : -

6 Transfer proceSs for a Master Trust und_er Op_tion' i

I will now turn to the related questions asked during the debate on day two
of Committee by Baroness Drake as to how the transfer process will work
for a Master Trust that has experienced a triggering event and is, under
Option 1, moving to transfer out its members and wind up the scheme. The
process will be set out under the regulations provided for in clause 24
which are subject to the affirmative procedure.

This is an entirely separate process from the provision in current legislation
relating to bulk transfers, which requires an actuarial certificate as set out
above. We do not intend to require an actuarial certificate as it currently
stands for the fransfers under option 1, but instead to provide alternative
provision appropriate to the context of this type of bulk transfer.

7 Duty to report a significant event

Lord Kirkwood asked about the operation of the duty o notify a significant
event under clause 186.

The clause is structured so that the duty applies to all the people in the list
who become aware of the significant event. This may mean that the
Pensions Regulator is notified by several different people, but we
considered this preferable to creating a situation in which the Pensions
Regulator was not notified because of confusion over who the duty applied
to or a misunderstanding of whether others had already notified or not.

The decision to issue a civil penalty for breach is a power of the
Determinations Panel and is subject to appeal in the same way as all other
Determinations Panel decisions.

The power to issue a civil penalty is a power, not an obligation, and the
Pensions Regulator as a public body, must exercise its powers in a way
which i is reasonable

8 Pause orders — autcmatic enrolment




S Baroness Aitmann and Baroness Drake asked abou’r how a pause order S
'rela’red to an employers auto enrolment dutres S - o .

Pause orders will not put emp[oyers |n breach of thelr automa’uc enrolment
dutres to ensure that qua]n‘yrng ;obholders are and remain actave members
- of a qualrfyrng scheme. Section 31 of the Pensaons Act 2008 makes L

_ prov:sron in relat[cn to freezmg orders S0 that in the event of such an orde;’
bemg made the employee is still consrdered to be an active member of the_
scheme and the scheme is stlll a qualafymg scheme notwrthstandlng that
contrrbutfons are not being made into it. Schedule 3 paragraph 13 of the
Pension Schemes Bill erI amend section 31 of the Pensions Act 2008 to
include reference to pause orders made under the Bill.

In relation to the follow up question as to whether this puts the employer in
breach of their contractual obligation to the employee to make the
contributions to the scheme. Under schedule 1 paragraph 1 (3)(b)
contractual obligations are treated as if they do not arise, so employers will
not breach their contractual obligation to the employee to make
contributions to the scheme when a pause order directs that they should
not do so.

9 Pause orders - tax

Lord McKenzie also asked about the treatment of tax contributions during
a pause order.

Tax contributions paid under Relief at Source arrangements would be
covered by clause 31 (6)(a) in so far as this allows for contributions that
are due into the scheme before the order takes effect to continue to be
paid to the scheme. Tax relief can only be paid on contributions that are
collected to be paid to the scheme — tax relief does not apply where
contributions are not collected and paid in to the scheme.

I hope you find this letter helpful. | have copied it to all Peers who spoke
during Committee and will place a copy in the House Library.

et

/MQ

Lord Freud :
Minister of State for Welfare Reform






