WALES BILL

Memorandum concerning the delegated powers in the Bill for the Delegated Powers and Regulatory Reform Committee

A.
Introduction

1. This memorandum has been prepared for the Delegated Powers and Regulatory Reform Committee to assist with its scrutiny of the Wales Bill (“the Bill”). The Bill was introduced in the House of Commons on 7 June 2016. This memorandum identifies the provisions of the Bill that confer powers to make delegated legislation. It explains in each case why the power has been taken and the nature of, and the reason for, the procedure selected.

B.
Purpose and effect of the Bill

2. The Bill will implement those elements of the St David’s Day agreement
 that require legislative changes. It creates a clearer and stronger devolution settlement in Wales by implementing a reserved powers model, providing a clearer devolution boundary in terms of the subject matters that are reserved to Parliament and those that are devolved to the National Assembly for Wales (“the Assembly”).  It also devolves a number of additional subjects to the Assembly and/or the Welsh Ministers in areas where there is a political consensus under the St David’s Day agreement, and following consideration of the recommendations for Scotland made by the Smith Commission.

3. The Bill largely amends the existing Welsh devolution settlement as set out in the Government of Wales Act 2006 (“GoWA”).

4. Part 1 of the Bill makes a number of changes to the constitutional arrangements of the Assembly and the Welsh Government.  Specifically it:

a. provides for the permanence of the Assembly and the Welsh Government and recognises a body of law made by the Assembly and the Welsh Ministers (clause 1),

b. puts the Legislative Consent Motion convention on a statutory footing (clause 2),

c. sets out the new legislative competence tests to be applied to Assembly Bills – the reserved powers model (clauses 3 and 4 and Schedules 1 and 2),

d. devolves competence in relation to Assembly elections and local government elections (clauses 5-7),

e. makes some procedural changes in relation to Assembly legislation (clauses 8-11),

f. gives the Assembly greater control over its own financial arrangements, committees and other issues (clauses 12-15),

g. removes the requirement for a referendum in Wales before a portion of income tax is devolved (clause 16), and

h. gives Welsh Ministers greater executive competence, such as common law powers and the ability to implement devolved EU obligations without being designated (clauses 17-21).

5. Part 2 of the Bill sets out the additional areas of legislative and executive competence on which there is a political agreement to devolve further powers to Wales in relation to:

a. onshore petroleum (clauses 22-24),

b. road transport matters such as speed limits in Wales (clauses 25-27),

c. Welsh harbours (clauses 28-35),

d. planning for energy generating stations up to 350MW (clauses 36-39),

e. equal opportunities (clauses 40-41),

f. marine licensing (clauses 42-43),

g. excepted energy buildings (clause 45), and

h. renewable energy incentive schemes (clause 46).

6. Clause 44 amends the Secretary of State’s intervention powers where sewerage in England is being adversely affected by Welsh functions or legislation.

7. Part 3 of the Bill makes a number of miscellaneous changes in relation to:

a. the Office for Budget Responsibility (OBR) being able to access Welsh public finances information (clause 47),

b. the Welsh Government and Assembly being given a role in relation to the work of the Gas and Electricity Markets Authority (Ofgem) (clause 48),

c. a role for Welsh Ministers in relation to coal-mining licensing in Wales (clause 49), and 

d. allowing Welsh Ministers to appoint a member of the board of the Office of Communications (Ofcom) (clause 50).

8. Part 4 of the Bill (clauses 51-54) includes the general provisions.

C.
Delegated Powers

9. The Bill contains provision about delegated powers that fall into three categories:

a. Secretary of State powers to make regulations/directions or powers for Her Majesty to make an Order in Council.   There are 12 such powers in the Bill,

b. new powers created for Welsh Ministers, of which there are four in the Bill, and

c. powers that are not new, but Welsh Ministers are replacing the Secretary of State in relation to who can exercise the power as regards Wales (with any minor modifications to the power that are necessary to effect the transfer of the function).

10. The 12 delegated powers at the UK level and the four new delegated powers for Welsh Ministers (categories (a) and (b) above) are contained in the clauses listed below.  It is considered that all of these powers are necessary because none of the provisions that are to be made under them are capable of inclusion on the face of the Bill:

a. Clause 4 (HM Order in Council) provides for future amendments to the list of Welsh public authorities,

b. Clause 5 (Secretary of State regulations) provides for combining future elections,

c. Clause 6(3) (Welsh Minister order) allows the date of an Assembly election to be changed,
d. Clause 6(13) (Welsh Minister order) allows the date of a local government election in Wales to be changed,
e. Clause 18 (Welsh Minister order, rules, regulations or scheme) provides for Welsh Ministers to implement EU obligations,

f. Clauses 19 and 20 (HM Order in Council) amend an existing power to allow a composite transfer of functions order to be made, a draft of which will be available during the passage of the Bill,

g. Clause 23 (Secretary of State regulations/direction) contains two powers that allow for executive devolution to Welsh Ministers to happen simultaneously with the related legislative competence when that is devolved to the Assembly,

h. Clauses 30 and 35 (Secretary of State regulations) allow provisions relating to the transfer of harbour functions to Welsh Ministers to be disapplied so there is flexibility to allow the future transfer to take place smoothly,

i. Clause 47 (Secretary of State regulations) ensures that the OBR can obtain the information it needs if/when newly created bodies in Wales hold such information,

j. Clauses 51-53 (Secretary of State regulations) are standard powers to make consequential, transitional and commencement provisions,

k. Paragraph 27(2) of Schedule 5 (Secretary of State regulations) contains a power to re-define “landward area” in relation to exploiting deep geothermal energy to reflect future developments in this area, and

l. Paragraph 27(2) of Schedule 5 (Welsh Minister regulations) contains a power to re-define “landward area” in relation to the right to use deep-level land in Wales for the purposes of exploiting petroleum within the Welsh onshore area.

11. It is considered that the appropriate parliamentary procedure has been applied to the Secretary of State’s regulation making powers and powers of Her Majesty to make Orders in Council.  Six of these powers can be used to amend primary legislation, five of which are always subject to affirmative resolution procedure, the other (clause 52) is subject to the negative procedure because it is a power to make transitional i.e. temporary provision only.  
12. In relation to the four new Welsh Ministers’ powers, all but one are subject to affirmative resolution procedure in the Assembly. The only power that is subject to negative procedure is the one in clause 6(5), which transfers to the Welsh Ministers the power currently exercisable by the Secretary of State in section 4(1) of GoWA.  As the current procedural requirement in the UK Parliament is for negative procedure, it is appropriate to replicate that procedure in the Assembly when this is transferred to Welsh Ministers. Such a procedure remains appropriate since, although this power allows the Welsh Ministers to change the date of an ordinary general election to the Assembly, the use of this power is limited so that the new date cannot be more than one month before or one month later than the First Thursday in May.    
13. Given the main thrust of the Bill is to devolve legislative competence to the Assembly and to devolve executive competence to Welsh Ministers, a number of the clauses substitute Welsh Ministers in place of the Secretary of State in relation to various powers.  These are not new powers, but become exercisable by a devolved Minister in place of a UK Minister.  It is important to note that Parliament will have scrutinised and approved these powers in the context of the legislation that originally created them.
14. The Bill's provisions are generally subject to the legislative consent motion procedure in the Assembly and this has been borne in mind in preparing the Bill.  Before introduction the Wales Office discussed the Bill's provisions with the Welsh Government and the Assembly Commission.  Where we are devolving to Welsh Ministers delegated powers, we have had as our guiding principle that the level of scrutiny by the legislature should remain broadly unchanged.  For example, where the Secretary of State’s power is subject to affirmative resolution procedure in Parliament, it will be subject to affirmative resolution procedure in the Assembly once the power is transferred to Welsh Ministers.  However, we also consider that it is particularly important that the UK Government and Parliament should have regard to the views of the Assembly on the procedures applying to delegated powers of Welsh Ministers where the matters are within the legislative competence of the Assembly.
15. Welsh Ministers do not currently exercise common law type powers in relation to their conferred functions; they only exercise the powers conferred upon them by name and these include the powers at sections 60 and 70 of GoWA, the “well-being” powers and associated powers to give financial assistance which together give them broad scope for executive action. Clause 17 of the Bill confers executive ministerial powers on Welsh Ministers so that they are in the same position as Ministers of the Crown and Scottish Ministers; such powers are exercisable whether the Welsh Ministers’ powers are within the legislative competence of the Assembly or not. As there are some functions which are concurrently or jointly exercisable we have also provided for the retention of these executive ministerial functions by Ministers of the Crown. The powers conferred by section 60 and 70 of GoWA are now able to be repealed or modified by the Assembly.
Power to specify Wales public authorities (Clause 4)

Power conferred on: Her Majesty

Power exercised by: Order in Council

Parliamentary Procedure: Affirmative in the UK Parliament, unless the power is being used simply to remove the name of an authority that has ceased to exist, or to vary an entry where its name is changed or functions transferred – where it is negative.

Context and Purpose

16. Clause 4(1) inserts a new section 157A into GoWA to define a “Wales public authority”.  A list of such authorities is then set out in new Schedule 9A to GoWA as inserted by clause 4(2) and Schedule 4 to the Bill.

17. The term “Wales public authorities” appears in various places in the new reserved powers model in new Schedules 7A and 7B to GoWA, as inserted by Schedules 1 and 2 to the Bill respectively.  For example:

a. Paragraphs 8-11 of Schedule 7B restrict the Assembly’s ability to legislate about the functions of reserved authorities.  However, this restriction does not apply to Wales public authorities (which are generally to be the responsibility of the Assembly). 

b. Paragraph 196 of Schedule 7A provides that the reservation of certain functions of a Wales public authority in that Schedule does not have the effect of reserving the authority’s constitution.     

c. Paragraph 197 of Schedule 7A provides that the reservation of the Crown by paragraph 1 of that Schedule does not reserve a Wales public authority if it has no reserved functions. 

18. The expression “Wales public authority” is defined in section 157A(1) and (2) as a public authority that is either listed in Schedule 9A or it has functions that are:

a. exercisable only in relation to Wales, and 
b. wholly or mainly functions that do not relate to reserved matters.  

19. Section 157A(5) includes an Order making power to amend or add to the list in Schedule 9A.  

Justification for taking the power

20. The purpose of the list of Wales public authorities in Schedule 9A is to provide greater transparency than could be achieved by simply relying on the general test in section 157A(2) alone.  It is obviously important that it is clear to all exactly which bodies are Wales public authorities, which means the list needs to continue to be accurate as the public bodies’ landscape changes in future.  A power to amend Schedule 9A is therefore required.  Such flexibility is appropriate because in future, Wales public authorities may be abolished or change their name, or new such authorities may be created.

Justification for the procedure 

21. As amendments would be made to primary legislation (Schedule 9A to GoWA), such an Order would be subject to affirmative resolution procedure in Parliament and in the Assembly.  This is because an Order under section 157A would affect the legislative competence of the Assembly, it is appropriate for the Assembly itself to scrutinise the instrument, as well as Parliament.  This is the case with existing similar powers contained in GoWA, such as section 109, which creates a power to amend Schedule 7.   

22. However, in order to avoid taking up a disproportionate amount of Parliamentary and Assembly time with consideration of minor changes to Welsh public authorities, the negative resolution procedure will apply where the power is being used simply to remove the name of an authority that has ceased to exist, or where its name is changed or functions transferred.  This approach is based on that taken in sections 27(5) and 39(6) of the Counter-Terrorism and Security Act 2015.

Power to make provision about elections (Clause 5)

Power conferred on: Welsh Ministers

Power exercised by: Regulations

Parliamentary Procedure: Affirmative in the Assembly

23. By substituting a new section 13 into GoWA, clause 5(1) gives the Welsh Ministers order-making powers to make provision about the conduct of Assembly elections. The order-making powers of the Welsh Ministers under new section 13 will be limited to making provision that would be within the legislative competence of the Assembly, if included in an Act of the Assembly.
24. The new section 13 transfers powers, previously exercisable by the Secretary of State under the current section 13 of GoWA, to the Welsh Ministers. The exercise of this power is subject to the affirmative resolution procedure in the Assembly, consistent with the procedural requirements that currently apply under the current section 13. Such a procedure continues to be appropriate given the significance of matters relating to the conduct of Assembly elections and the importance of full Assembly oversight of the same. 
Power to make provision about elections (Clause 5)

Power conferred on: Secretary of State

Power exercised by: Regulations

Parliamentary Procedure: Affirmative in the UK Parliament
Context and Purpose

25. Clause 5 also inserts a new section 13A into GoWA to give the Secretary of State the power to make regulations to combine certain Assembly elections with certain UK Parliamentary elections and European Parliamentary elections. 

Justification for taking the power

26. This power is required to make provision for certain aspects of the administration of the polls at an Assembly election and certain UK and Parliamentary and European Parliamentary elections to be combined where two or more such polls occur on the same day. Where more than one poll is held on the same day, it is common for electoral law to make provision for the polls to be combined and for rules to be drawn up that set out how the polls will be administered. Such rules are designed to ensure that the polls are run effectively, will seek to minimise any risks of confusion to the electorate and will result in cost savings. Such rules would, for example, ensure that voters will cast their vote at the same polling station for all the polls; that returning Officers will be able to issue a single poll card to electors for all the polls, and may issue to postal voters one postal ballot pack with two different sets of voting papers inside, instead of two separate packs for each election.  It is appropriate for such rules to be made in regulations due to their detailed and technical nature.
27. This power replaces the Secretary of State’s current power to combine polls in section 13(2)(d) of GoWA, so far as that power relates to the combination of polls at Assembly elections with polls at certain UK Parliamentary and European elections. The exercise of this power is subject to the agreement of the Welsh Ministers and subject to the affirmative resolution procedure in the UK Parliament.
Justification for the procedure 

28. The exercise of this power is subject to the affirmative procedure as combining elections is of sufficient constitutional importance to be debated in Parliament. That procedure is also consistent with the requirements under current section 13 of GoWA. It is also subject to the agreement of Welsh Ministers (section 13A(4)). 
29. In addition, clause 5(2) inserts a subsection (5D) into section 15 of the Representation of the People Act 1985 (combination of polls). This means that the Secretary of State must consult the Welsh Ministers before making regulations under section 15(5), where one of the elections is a local government election in Wales.
Power over timing of elections (Clause 6(3))
Powers conferred on: Welsh Ministers

Powers exercised by: Order exercisable by statutory instrument

Parliamentary procedure: Affirmative in the Assembly

30. The new section 3(1B) of GoWA inserted by this clause gives the Welsh Ministers an order-making power to change the date of an ordinary general election to the Assembly where such an election would otherwise fall on the same date as a UK Parliamentary general election or a European Parliamentary general election, and is prevented by new section 3(1A) from being held on that day.   The exercise of this power is subject to the affirmative resolution procedure in the Assembly; such a procedure is appropriate given the scope of this power in respect of the timing of Assembly elections and the importance of full Assembly oversight of the same.  

Power over timing of elections (Clause 6(5))
Powers conferred on: Welsh Ministers

Powers exercised by: Order exercisable by statutory instrument

Parliamentary procedure: Negative in the Assembly

31. Clause 6 also transfers to the Welsh Ministers the power currently exercisable by the Secretary of State in section 4 of GoWA to change the date of an ordinary general election to the Assembly provided that the date is not more than one month before, or one month later, than the first Thursday in May.  The exercise of this power is subject to the new section 3(1A) of GoWA preventing an ordinary general election to the Assembly from taking place on the same date as a UK Parliamentary general election or a European Parliamentary general election.  The exercise of this power is subject to the negative resolution procedure in the Assembly, consistent with the procedural requirements under current section 4. Such a procedure remains appropriate since although the date of an ordinary general election to the Assembly can be changed, the new date cannot be more than one month before or one month later than the First Thursday in May. The power is therefore more limited than the power in new section 3(1B) of GoWA and so the negative resolution procedure strikes an appropriate balance between Assembly oversight and proper use of the Assembly’s time. 
Power over timing of elections (Clause 6(13))
Powers conferred on: Welsh Ministers
Powers exercised by: Order exercisable by statutory instrument

Parliamentary procedure: Affirmative in the Assembly

32. Clause 6 also inserts a new section 37ZA into the Representation of the People Act 1983. This gives the Welsh Ministers an order making power to change the date of an ordinary local government election in Wales, which would otherwise, under new section 37ZA of the Representation of the People Act 1983, fall on the same date at an Assembly ordinary general election. The exercise of this power is subject to the affirmative resolution procedure in the Assembly. This procedure is appropriate given the scope of this power in respect of the timing of local government elections in Wales and the importance of full Assembly oversight of the same. 
Powers over electoral registration: the digital service (Clause 7)

Powers conferred on: Welsh Ministers and the Secretary of State
Powers exercised by: Regulations by statutory instrument

Parliamentary procedure: Affirmative procedure in the UK Parliament. Negative procedure in the Assembly.

33. This clause gives the Welsh Ministers certain functions that the Secretary of State currently has relating to the Individual Electoral Registration Digital Service (“the Digital Service”), under sections 10ZC, 10ZD and 53 of the Representation of the People Act 1983 (the “1983 Act”). Section 10ZC concerns the procedure for applications to the electoral register; section 10ZD concerns the alteration of the name or address of a person on the electoral register; section 53 concerns the power to make regulations as to registration.

34. The functions of the Welsh Ministers under this clause are to be exercisable concurrently with a Minister of the Crown, and subject to the agreement of a Minister of the Crown. The powers are exercisable in relation to Assembly elections and local government elections in Wales. The powers, when exercised by the Welsh Ministers, will be subject to the negative procedure in the Assembly. The negative procedure is appropriate because the regulations under sections 10ZC, 10ZD and 53 of the 1983 Act will make changes of a procedural nature only to the process of registration through the Digital Service or to the process for verifying such applications. The Secretary of State’s powers under sections 10ZC, 10ZD and 53 of the 1983 Act are currently subject to the affirmative procedure, and as the Secretary of State’s exercise of the powers is not limited to making only changes of a procedural nature to the process of registration through the Digital Service or to the process for verifying such applications, will remain subject to the affirmative procedure.  This approach is also very similar to that taken in section 6 of the Scotland Act 2016, which also adopts the negative procedure in respect of the Scottish Ministers' equivalent powers.
Power to implement EU law under section 2(2) of the European Communities Act 1972 (Clause 18)

Power conferred on: Welsh Ministers

Power exercised by: Order, rules, regulations or scheme
Parliamentary Procedure: Negative in the Assembly. 

35. Clause 18 varies the existing powers of the Welsh Ministers to make secondary legislation under section 2(2) of the European Communities Act 1972 (“the 1972 Act”). 
 

36. Implementation of EU obligations in UK is usually achieved by secondary legislation, mostly commonly using the powers conferred by section 2(2) of the 1972 Act.  Under section 59(1) and (2) of GoWA the Welsh Ministers may exercise the powers under section 2(2) of the 1972 Act, but currently there is a pre-condition that in all cases Welsh Ministers must be designated by Order in Council before they may do so.  

37. Designation orders are subject to a negative procedure in the UK Parliament.  In theory, the draft affirmative procedure could also be used (paragraph 2 of Schedule 2 to the 1972 Act), but in practice this does not occur as the use of that Parliamentary procedure is not justified for what is essentially an enabling action.  The regulations made by the Welsh Ministers under section 2(2) of the 1972 Act are subject to scrutiny by the Assembly, but not generally also by the UK Parliament (see section 59(3) & (4) of GoWA).  

38. Clause 18 removes the requirement for designation (and thereby scrutiny by the UK Parliament) where secondary legislation to be made by Welsh Ministers relates to matters that are within the legislative competence of the Assembly.  Designation will continue to be necessary where the secondary legislation relates to matters that are outside the legislative competence of the Assembly.
39. Clause 18 does not confer a new power to make secondary legislation.  Instead it simplifies the procedure which applies to an existing delegated power of Welsh Ministers.  It is essential that the power to implement EU law by secondary legislation is retained if EU obligations are to be implemented on time in relation to Wales.  It would be administratively unworkable for all implementation of EU law for Wales to be achieved through the Assembly Act process.  Implementation by UK Ministers generally using their powers under section 2(2) of the 1972 Act would be inconsistent with the devolution settlement. 

40. The current procedures for designation of Welsh Ministers have the potential to serve as a barrier to timely implementation of EU legislation in relation to Wales.  For example, in spite of careful planning, it usually takes 2-3 months from the initial instructions to Cabinet Office’s European Legal Advisors to the time that a designation order comes into force.  Designation orders are usually made 3-4 times per year following a ‘trawl’ process.  Consultation has to take place between the Welsh Government and the UK Government concerning the need for, and the precise wording of, a designation order.   
41. It is an anomaly that the UK Parliament scrutinises the subject areas where Welsh Ministers may make regulations under section 2(2) when there is no such scrutiny of:

a. Acts of the Assembly implementing EU legislation, or; 

b. Secondary legislation made by Scottish Ministers under section 2(2) of the 1972 Act.

42. In constructing our proposals we have sought to strike a fair balance between the public interest in the UK Parliament scrutinising the overall process of implementation of EU law and the public interest in timely implementation (to avoid incurring the risk of infraction proceedings etc).  Therefore it is proposed that designation should be retained as a condition of regulations being made by Welsh Ministers only in relation to matters that Parliament has determined should not be within the legislative competence of the Assembly.  The Assembly will continue to scrutinise the secondary legislation made by Welsh Ministers regardless of whether designation is required.  It is not considered that any change is needed to the applicable Assembly procedure. 

Power in relation to transferred ministerial functions (Clauses 19 and 20)

Power conferred on: Her Majesty

Power exercised by: Order in Council

Parliamentary Procedure: Affirmative in the UK Parliament
Context and Purpose

43. Since 1999, there have been several Orders in Council that transferred functions of Ministers of the Crown, so that they are exercisable by Welsh Ministers.  Since GoWA was passed in 2006, these transfer of functions orders (“TFOs”) have been made under the power in section 58 of GoWA.
  As well as a direct transfer to Welsh Ministers (section 58(1)(a)), this existing power also enables functions to be transferred on the basis of concurrent exercise by both a Minister of the Crown and Welsh Ministers (section 58(1)(b)), or subject to the agreement of, or after consultation with, Welsh Ministers (section 58(1)(c)). 

44. Clause 19 inserts a new Schedule 3A into GoWA, which lists all those powers already transferred to Welsh Ministers that are exercisable concurrently or jointly with a Minister of the Crown.  Schedule 3 itself is a consolidation of the law and is a response to the difficulty in establishing which executive powers are subject to shared exercise.  The intention is to keep Schedule 3A up to date so that a comprehensive list of these shared powers remains set out clearly in one place in GoWA.  Any further transfer of functions will be effected by an order made using the powers conferred by s58 of GoWA, as amended by this Bill, and will list all the powers currently exercisable by Ministers of the Crown to be conferred on Welsh Ministers, including those which are exercisable either concurrently or jointly with Ministers of the Crown. 

45. The existing power in section 58(1)(b) is being amended by clause 19(1), to allow an Order to be made not just about powers that are concurrently exercisable with a Minister of the Crown, but also those that are jointly exercisable with a Minister of the Crown.  

46. To provide greater scope for consolidation/restatement or modification of the transfer of functions clause 20 therefore further expands the kinds of provision that can be made by a TFO under section 58 of GoWA.  The clause allows “previously transferred functions” (defined in new section 58(2B)) to be increased or reduced, or to be made concurrent, joint or subject to the agreement of, or consultation with, Welsh Ministers.

Justification for taking the power

47. There have been many TFOs since 1999.  However, several of their provisions are now outdated because either the enabling Act has been repealed, or the functions have been superseded by subsequent Assembly Measures or Acts.  

48. The UK Government intends to transfer functions exercisable by Ministers of the Crown in relation to devolved matters to Welsh Ministers by a transfer of functions order, as stated in paragraph 2. The intention is for a draft of this Order to be made available during the Bill’s passage through Parliament and for it to come into force shortly after the Bill is enacted.

Justification for the procedure 

49. Clauses 19 and 20 amend the existing section 58 of GoWA which already specifies that the Order in Council must be made not only by affirmative resolution procedure in Parliament, but also with the approval of Welsh Ministers (section 58(4) of GoWA).

50. Clauses 19 and 20 do not create new powers; they expand the existing Order making power in section 58 and therefore retain the existing procedure.  Affirmative Parliamentary procedure, coupled with the requirement for Welsh Ministers’ approval is considered to be appropriate where executive functions conferred by Parliamentary enactments on Ministers of the Crown, are being transferred to Welsh Ministers.
Power to amend existing onshore petroleum licenses (Clause 23(1))

Power conferred on: Secretary of State

Power exercised by: Regulations

Parliamentary Procedure: Negative in the UK Parliament
Context and Purpose

51. Subsection (1) confers a power on the Secretary of State to amend the provisions of an existing onshore petroleum licence in Wales, and any model clause that is incorporated (or has effect as if incorporated) into such an existing licence.  However, this power can only be exercised where the Secretary of State considers it necessary or expedient to do so in consequence of the legislative competence that is devolved in the exception to Section D2 of Schedule 7A of GoWA (as inserted by Schedule 1 to the Bill), or the executive competence that is devolved by clause 22.
52. This new power addresses the fact that the existing onshore petroleum licences cannot be transferred wholesale.  Most clauses in existing licences in the Welsh onshore area (as defined in Section D2 of Schedule 7A) will be amended so as to have effect towards Welsh Ministers, rather than towards the Secretary of State. However, some clauses, related to consideration, measurement and the keeping of accounts, are being reserved and will therefore continue to apply in relation to the Secretary of State.  In addition, the content of these existing licences, in terms of model clauses incorporated and other provisions, can vary considerably.
Justification for taking the power

53. The power is limited to giving effect to Schedule 1 to the Bill which incorporates new Schedule 7A into GoWA, setting out the legislative competence of the Assembly.  Schedule 7A devolves the legislative competence for the licensing of onshore petroleum in Wales.  However, Schedule 7A will not come into force until the “principal appointed day” when the new reserved powers model as a whole will commence.  The date of the principal appointed day is still not known and will be set out in regulations made by the Secretary of State under clause 53(3).
54. It is necessary for amendments to existing licence clauses to come into effect at the same time as (or after) commencement of the reserved powers model under Schedule 7A and the clause 22 amendments to the Petroleum Act 1998, as the licences are devolved to Welsh Ministers.  The delegated power in clause 23 therefore represents the most practical approach to ensuring that the limited number of existing Welsh onshore licences are transferred appropriately within this timeframe required to give effect to the St David’s Day Agreement of February 2015.
Justification for the procedure 

55. That the regulations are subject to the negative procedure ensures that there is Parliamentary control of such changes to existing licences, as such changes can have implications for Welsh Ministers and licensees.  Negative resolution procedure is appropriate however, because the power is merely consequential on the future devolution of legislative competence that is made in the Bill.  On that basis, it is not considered appropriate to use Parliamentary time to debate every use of this power.
Power to make a direction regarding existing onshore petroleum licenses (Clause 23(3))

Power conferred on: Secretary of State

Power exercised by: Direction

Parliamentary Procedure: None

Context and Purpose

56. Subsection (3) confers upon the Secretary of State a power to give directions that an existing licence is to be split, where part of the licenced area falls within the Welsh onshore area and the remainder falls outside it.
Justification for taking the power

57. This new power to split cross-border licences is necessary to transfer the administration of the acreage in the Welsh onshore area to the Welsh Ministers, whilst maintaining administration of the acreage in the English onshore area remains with the Secretary of State.

Justification for the procedure
58. A direction is considered appropriate because such directions would apply to no more than seven existing onshore licences, where part of the licensed area falls within onshore Wales and the remaining area falls within England.  The directions are considered necessary to ensure the most effective devolution of licensing responsibility to Welsh Ministers for petroleum licenses in the Welsh onshore area. The Government will keep Parliament updated on the issue of such directions. 
Powers over the right to use deep-level land in Wales for the purposes of exploiting petroleum (Clause 24)

Power conferred on: Welsh Ministers

Power exercised by: Regulations 

Parliamentary Procedure: Negative in the Assembly.

59. New subsection (1A) of section 45 of the Infrastructure Act 2015 and new subsection (1A) of section 46 of that Act, inserted by clause 24(2)(b) and (3)(b) respectively, transfer to the Welsh Ministers the Secretary of State’s regulation-making powers in respect of statutory payment and notice schemes in relation to the right to use deep-level land in Wales for the purposes of exploiting petroleum. In both cases, the powers are to be exercised by statutory instrument subject to the affirmative procedure in the National Assembly for Wales, which is considered to be the appropriate level of scrutiny and is consistent with the existing position. 

Powers over roads: speed limits, pedestrian crossings and traffic signs (Clause 25)

Power conferred on: Welsh Ministers 

Power exercised by:  Regulations and (section 88 of the Road Traffic Regulation Act only) Orders
Parliamentary Procedure: Negative in the Assembly (except in relation to sections 86 and 88 of the 1984 Act)
60. This provision transfers the executive competence in relation to the regulation or order making powers contained in sections 17(2), 25(1), 64(1), 86(2) and 88(1) of the 1984 Act from the Secretary of State to the Welsh Minsters (in so far as those functions are exercised in relation to Wales). The procedure which the Welsh Ministers must follow to exercise these powers is prescribed in the amendments to sections 134 of the 1984 Act that are made in part 3 of Schedule 5 to this Bill.

61. These powers allow provisions to be made about the following:

a. Section 17(2) provision with respect to a particular special road in Wales and for regulating speed limits on special roads in Wales

b. Section 25(1) provision with respect to the precedence of vehicles and pedestrians respectively, and generally with respect to the movement of traffic (including pedestrians), at and in the vicinity of crossings

c. Section 64(1) provision with respect to any object or device (whether fixed or portable) used for conveying, to traffic on roads or any specified class of traffic, warnings, information, requirements, restrictions or prohibitions of any description

d. Section 86(2) provision with respect to specifying speed limits for particular classes of vehicles

e. Section 88(1) provision with respect to specifying temporary speed limits

62. These regulation or order making powers already exist in relation to Wales. This clause is not taking any new regulation making powers – merely transferring existing executive powers from the Secretary of State to the Welsh Ministers.
63. We have provided that Welsh Ministers will have to follow the Assembly equivalent procedure that the Secretary of State has to follow when exercising these regulation/ order making powers in respect of England. This means that all regulation making powers except in relation to regulations made under section 86 or the first order made under section 88 are made using the negative procedure.  As we are aiming to simply transfer existing executive functions from the Secretary of State to the Welsh Ministers it would be inappropriate to impose a more onerous procedure on the Welsh Ministers that that which the Secretary of State has to follow.  

Powers over bus service registration and traffic commissioners (Clause 26)

Power conferred on: Welsh Ministers 

Power exercised by:  Regulations

Parliamentary Procedure: Negative in the Assembly.

64. This provision transfers the executive competence in relation to the regulation making powers contained in sections 6(9)(g), (i) and (j) and 7(6)(d), (9) and (11) of the Transport Act 1985 from the Secretary of State to the Welsh Ministers (in so far as those functions are exercised in relation to Wales). The procedure which the Welsh Ministers must follow to exercise these powers is prescribed in the amendments to sections 134 and 135 of the Transport Act 1985 that are made in paragraph 37 and 38 of Schedule 5 to this Bill. 
65. These section 6 and 7 executive functions are the same as those transferred to Scotland in the Scotland Act 1998 (Cross Border Public Authorities) (Traffic Commissioner for the Scottish Traffic Area) Order 2007 (S.I. 2007/2139). These powers allow provisions to be made about the purposes for which traffic regulation conditions may be determined, rules on record keeping, provision of records and information to the traffic commissioners and prescribing certain time periods in relation to route registration procedures.  
Transfer of functions over taxis to Welsh Ministers (Clause 27)

Power conferred on: Welsh Ministers 

Power exercised by: Regulations

Parliamentary Procedure: Negative in the Assembly.

66. This provision transfers the executive competence in relation to the regulation making powers contained in sections 10(5)(c), 10(8) and  13(1) of the Transport Act 1985 from the Secretary of State to the Welsh Ministers (in so far as those functions are exercised in relation to Wales). The procedure which the Welsh Ministers must follow to exercise these powers is prescribed in the amendments to sections 134 and 135 of the Transport Act 1985 that are made in part 3 of Schedule 5 to this Bill. 
67. These powers allow provisions to be made about the immediate hiring of taxis at separate fares and that amendments to the taxi and private hire car code may be made in relation to the immediate hiring of taxis at separate fares (section 10 Transport Act 1985) or the advanced booking of taxis or private hire cars at separate fares (section 11 Transport Act 1985). 
68. These regulation making powers already exist in relation to Wales. This clause is not taking any new regulation making powers – merely transferring existing executive powers from the Secretary of State to the Welsh Ministers.
69. We have provided that Welsh Ministers will have to follow the Assembly equivalent of the negative procedure that the Secretary of State has to follow when exercising these regulation making powers in respect of England. As we are aiming to simply transfer existing executive functions from the Secretary of State to the Welsh Ministers it would be inappropriate to impose a more onerous procedure on the Welsh Ministers that that which the Secretary of State has to follow.  
Transfer of executive functions in relation to Welsh harbours (Clause 28)

Power conferred on: Welsh Ministers

Power exercised by: order, except in the case of the power under section 19 of the Harbours Act 1964 (transferred by clause 28(2)(b)(iv)) which is exercised by regulations.

Parliamentary Procedure:


No procedure in the case of the powers under:

(a) section 21 of the Sea Fish Industry Act 1951 (transferred by clause 28(2)(a), including section 21(8) as extended by section 39(4) of the Harbours Act 1964 which is transferred by clause 28(2)(b)(vi));


(b) sections 14 and 16 of the Harbours Act 1964 (transferred by clause 28(2)(b)(ii)), including sections 14 and 16 as extended by sections 42 and 43 of the Docks and Harbours Act 1966 which is transferred by clause 28(2)(c)(ii)), except:

(i) where the powers are exercised by a person to whom they have been delegated under section 42A of the Harbours Act 1964, in which case they are subject to the negative procedure, and

(ii) where the powers are used to authorise the compulsory purchase of land, in which case they are subject to special parliamentary procedure;

(c) sections 15 (transferred by clause 28(2)(b)(ii)) and 18(1A) (transferred by clause 28(2)(b)(iii)) of the Harbours Act 1964, except where the powers are exercised by a person to whom they have been delegated under section 42A of the Harbours Act 1964, in which case they are subject to the negative procedure;

(d) section 7 and, in the case of a voluntary port transfer scheme, section 9 of the Ports Act 1991 (transferred by clause 28(2)(f)).

    
Negative procedure in the Assembly in the case of the powers under:

(a) sections 14 and 16 of the Harbours Act 1964 (transferred by clause 28(2)(b)(ii) including sections 14 and 16 as extended by sections 42 and 43 of the Docks and Harbours Act 1966 which is transferred by clause 28(2)(c)(ii)), where the powers are exercised by a person to whom they have been delegated under section 42A of the Harbours Act 1964 except where they are used to authorise the compulsory purchase of land, in which case they are subject to special parliamentary procedure;
(b) sections 15 (transferred by clause 28(2)(b)(ii)) and 18(1A) (transferred by clause 28(2)(b)(iii)) of the Harbours Act 1964, where the powers are exercised by a person to whom they have been delegated under section 42A of the Harbours Act 1964;

(c) sections 15A (transferred by clause 28(2)(b)(ii)), 18(7) (transferred by clause 28(2)(b)(iii)), 19 (transferred by clause 28(2)(iv)), and 60 (transferred by clause 28(2)(viii)) of the Harbours Act 1964;

(d) section 5(2) of the Ports (Finance) Act 1985 (transferred by clause 28(2)(d));

(e) section 1 of the Pilotage Act 1987 (transferred by clause 28(2)(e)(i)), except where an objection is made to a proposed exercise of powers under section 1(3) or (4), in which case they are subject to special parliamentary procedure.


Affirmative procedure requiring approval of each House of Parliament in the case of the powers under section 9, in the case of a port transfer scheme required by the Secretary of State, and section 12 of the Ports Act 1991 (transferred by clause 28(2)(f)).

Affirmative procedure requiring approval of the House of Commons in the case of the powers under sections 13, 17 and 18 of the Ports Act 1991 (transferred by clause 28(2)(f)).


Special parliamentary procedure in the case of the powers under:

(a) section 14 and 16 of the Harbours Act 1964 (transferred by clause 28(2)(b)(ii)) where the powers are used to authorise the compulsory purchase of land;

(b) section 1(3) or (4) of the Pilotage Act 1987 (transferred by clause 28(2)(e)(i)) where an objection is made to a proposed exercise of powers.      

70. Clause 28 transfers to the Welsh Ministers a number of executive functions relating to harbours wholly in Wales other than reserved trust ports (as defined in clause 31) so far as not already transferred under the National Assembly for Wales (Transfer of Functions) Order 1999 (S.I. 1999/672). The National Assembly for Wales (Transfer of Functions) Order 1999 transferred certain functions relating to fishery harbours in Wales. The functions transferred by the Bill are set out in subsection (2) of clause 28. They include powers to make secondary legislation which are (together with any applicable Parliamentary procedure) as follows:

a. Subsection (2)(a) transfers functions under section 21 of the Sea Fish Industry Act 1951. The functions transferred by the Bill include a power in section 21(8) for the Secretary of State to make an order declaring that a harbour is, or has ceased to be, a fishery harbour. The order is not subject to any Parliamentary procedure.


b. Subsection (2)(b)(ii) transfers functions of the appropriate Minister (the Secretary of State) under sections 14 to 17 of and Schedule 3 to the Harbours Act 1964. These functions include powers in sections 14, 15, 15A and 16 to make harbour revision orders, orders about harbour appointments and harbour empowerment orders. 

i. Section 14: Harbour revision orders may be applied for by a harbour authority under section 14 to achieve any of the objects specified in Schedule 2 to the Harbours Act 1964. These are objects relating to the improvement, maintenance and management of harbours and include changing the limits of the harbour and altering the powers or constitution of the harbour authority. 

ii. Section 15: Harbour revision orders may also be made by the appropriate Minister under section 15 of the Minister’s own volition, to reconstitute the harbour authority or regulate the procedure of any of its committees. 

iii. Section 15A: Orders about harbour appointments may be made by the Secretary of State under section 15A to abolish or change the Secretary of State’s power to appoint members of harbour authorities. 

iv. Section 16: Harbour empowerment orders may be made by a Minister under section 16 to give a person new powers related to the improvement, maintenance or management of a harbour, such as powers to undertake works in the harbour. 
Orders made under sections 14, 15 and 16 are not subject to any Parliamentary procedure, except in the following two cases. An order made by a person to whom the order making power has been delegated by the Secretary of State under section 42A of the Harbours Act 1964, is subject to the negative procedure (section 54). And, by virtue of Schedule 3, paragraph 22, an order under section 14 or 16 which authorises the compulsory purchase of land is subject to special parliamentary procedure under the Statutory Orders (Special Procedure) Act 1945. Orders made under section 15A are subject to the negative procedure.

c. Subsection (2)(b)(iii) transfers functions of the appropriate Minister (the Secretary of State) under section 18 of the Harbours Act 1964. Section 18(1A) enables the Secretary of State to make a harbour reorganisation scheme by order for a group of harbours which may transfer powers, duties or interests relating to the harbours. Section 18(7) enables the Secretary of State to amend by order a harbour reorganisation scheme made under section 18(1A) which contains a provision securing the pension rights of persons transferred by the scheme in order to secure that a person is not disadvantaged by the provision. Orders made under section 18(1A) are not subject to any Parliamentary procedure unless they are made by a person to whom the order making power has been delegated by the Secretary of State by an order under section 42A of the Harbours Act 1964, in which case the power is subject to the negative procedure (section 54). Orders made under section 18(7) are subject to the negative procedure.

d. Subsection (2)(b)(iv) transfers functions of the Minister (the Secretary of State) under section 19 of the Harbours Act 1964. Section 19 provides for the Minister to make regulations requiring compensation to be paid to any person who loses their employment as a result of a harbour reorganisation scheme. Regulations made under section 19 are subject to the negative procedure.


e. Subsection (2)(b)(vi) transfers functions under section 39(4) of the Harbours Act 1964. Section 39(4) provides that an order made under section 21(8) of the Sea Fish Industry Act 1951 may make provision for proceedings under the Harbours Act that are uncompleted when the order is made. The paragraph above relating to subsection (2)(a) of this clause details the Parliamentary procedure applicable to orders made under section 21(8).

f. Subsection (2)(b)(viii) transfers functions under section 60 of the Harbours Act 1964. Section 60 enables the appropriate Minister (the Secretary of State) to repeal or amend by order any provision in a local Act relating to a harbour where it appears to the Minister that the provision is inconsistent with, or unnecessary as a result of, any provision in the Harbours Act. Orders made under section 60 are subject to the negative procedure.

g. Subsection (2)(c) transfers functions under sections 36, 42 and 43 of the Docks and Harbours Act 1966. These sections extend and modify the order making powers under sections 14, 16 and 18 of the Harbours Act 1964. The paragraphs above relating to subsections (2)(b)(ii) and (iii) of this clause detail the Parliamentary procedure applicable to orders made under sections 14, 16 and 18 of the Harbours Act 1964.

h. Subsection (2)(d) transfers functions under section 5(2) of the Ports (Finance) Act 1985. Section 5(2) gives a Minister of the Crown power to make an order repealing, revoking or amending local legislation in consequence of the provisions in sections 3 and 4 of the Ports (Finance) Act 1985.  Section 3 increases the borrowing powers of harbour authorities under local legislation and section 3 and 4 remove some requirements in local legislation for the consent of a Minister of the Crown in relation to borrowing by harbour authorities and to auditors of harbour authority accounts. An order made under section 5(2) is subject to the negative procedure.

i. Subsection (2)(e)(i) transfers functions under section 1 of the Pilotage Act 1987. Section 1 contains powers for the Secretary of State to make an order giving a competent harbour authority (a harbour authority with pilotage functions) responsibility for pilotage services outside its harbour area (section 1(3)), providing that a harbour authority shall be a competent harbour authority (section 1(4)) or that a harbour authority shall not be a competent harbour authority (section 1(4A)).  An order made under section 1 is subject to the negative procedure (section 30(2)) except that if an objection is made to a proposed order under section 1(3) or (4), the order is subject to special parliamentary procedure under the Statutory Orders (Special Procedure) Act 1945.


j. Subsection (2)(f) transfers order making functions of the Secretary of State under sections 7(1), 9(7), 12(8), 13(5), 17(8) and 18(1) of Part 1 of the Ports Act 1991.  Part 1 of the Ports Act 1991 provides for the transfer of public bodies which are statutory port undertakings to companies and for the disposal of ownership of the companies. The order making functions are:

i. Section 7 provides for the dissolution of a relevant port authority.  When the Secretary of State is satisfied that the authority has disposed of its holdings and there is nothing further to be done, the Secretary of State may by order under section 7(1) dissolve the port authority on a day specified in the order. Orders made under section 7(1) are not subject to any Parliamentary procedure.

ii. Section 9 enables a relevant port authority to submit a port transfer scheme to the Secretary of State. Section 9(7) gives a power to the Secretary of State to confirm the scheme by order. An order under section 9(7) must be laid in draft before, and approved by, each House of Parliament if the port transfer scheme is not a voluntary scheme and is required by the Secretary of State. If the port transfer scheme is a voluntary scheme the order is not subject to any Parliamentary procedure.  

iii. Section 12(8) gives the Secretary of State a power to make a port transfer scheme by order where the Secretary of State requires a port transfer scheme and is dissatisfied with the scheme submitted by a port authority. Orders under section 12(8) must be laid in draft before, and approved by, each House of Parliament. 

iv. Section 13 provides for a levy on the initial disposals of securities of successor companies of port authorities.  A levy of fifty percent of the consideration must be paid.  Under section 13(5), the Secretary of State may by order change the percentage payable. Orders under section 13(5) must be laid in draft before, and approved by, the House of Commons. 

v. Section 17 provides that where property, rights, liabilities and functions of a relevant port authority are transferred to a successor company, then a levy must be paid by the company in respect of any gain accrued by the company on a disposal of land. Section 17(8) gives an order making power to the Secretary of State to determine the detailed rules for the disposal of land, including when a disposal is chargeable and how to calculate the amount of any gain. Orders under section 17 must be laid in draft before, and approved by, the House of Commons.

vi. Section 18(1) gives the Secretary of State a power to make an order changing the percentage of the levy payable under section 17. Orders under section 18 must be laid in draft before, and approved by, the House of Commons.                           

71. These order and regulation making powers already exist in relation to Wales. The clause does not contain any new delegated powers but transfers existing delegated powers from a Minister of the Crown to the Welsh Ministers.

72. Clause 30(1)(a) makes provision for the Parliamentary and Assembly procedure to be followed when the powers are transferred to the Welsh Ministers. It does so by applying the provisions of paragraph 9 in Part 2 of Schedule 3 to GoWA as they apply to a transfer of functions by an Order in Council made under section 58 of that Act. The effect of clause 30(1)(a) is that the Assembly must follow procedures equivalent to the negative and affirmative procedures and apply them as required by the legislation containing the power.

73. The cases where the Parliamentary negative or affirmative procedure requirements continue to apply are set out in paragraph 9(6) of Part 2 of Schedule 3 to GoWA. They are where the instrument contains subordinate legislation made or to be made by a Minister of the Crown, relating to a part of England adjoining Wales or relating to the activities of a cross-border body outside Wales. An exercise by the Welsh Ministers of functions transferred under this clause is unlikely to fall within one of these cases because the functions are only transferred in relation to harbours wholly in Wales (other than reserved trust ports). However the pilotage jurisdiction of a harbour wholly in Wales may extend into English waters, and therefore the exercise by Welsh Ministers of the order making powers under section 1 of the Pilotage Act 1987 could relate to a part of England adjoining Wales, in which case the order would be subject to the Parliamentary negative procedure.

74. Paragraph 9 also makes provision for the exercise of transferred powers which, before their transfer, were subject to special parliamentary procedure under the Statutory Orders (Special Procedure) Act 1945. It provides, in paragraph 9(4), that an instrument made by the Welsh Ministers using those powers is subject to the procedure in the Assembly specified by the standing orders and is not subject to special parliamentary procedure unless that is required by the transfer of powers. Under the Bill the powers under sections 14 and 16 of the Harbours Act 1964 when used to authorise the compulsory purchase of land and the powers under section 1(3) and (4) where an objection is made to a proposed exercise of powers will be exercised subject to the procedure in the Assembly specified by the standing orders. The Assembly (unlike Parliament) is subject to a legal obligation under section 6 of the Human Rights Act 1998 to comply with the requirements of that Act and the UK Government considers that that obligation should ensure that that the interests of any person whose land is subject to compulsory purchase will be sufficiently protected and that the application of the special parliamentary procedure is not necessary. 

75. The effect of the application of paragraphs 9 of Part 2 of Schedule 3 is that powers transferred under clause 28 which are, before transfer, subject to Parliamentary scrutiny will be subject to the same level of scrutiny by the Assembly after transfer, other than in relation to powers subject to the special parliamentary procedure. It is not thought appropriate to require a higher level of scrutiny by the Assembly to the exercise of powers by the Welsh Ministers than the level of Parliamentary scrutiny applied to the exercise of the powers by the Secretary of State.  Paragraph 9(6) of Part 2 of Schedule 3 to GoWA should ensure that should any power be exercised in way that affects England, it is also subject to scrutiny by Parliament.  

Transfer of executive functions: amendments of the Harbours Act 1964 (Clause 29)

Power conferred on: Welsh Ministers

Power exercised by: Order

Parliamentary Procedure: None for harbour closure orders (transferred by clause 29(3)) and negative procedure in the Assembly for orders designating a harbour authority to give directions (transferred by clause 29(4)).

76. Clause 29 transfers to the Welsh Ministers a number of executive functions of the Secretary of State under the Harbours Act 1964 relating to harbours wholly in Wales other than reserved trust ports (as defined in clause 31). The transfer is achieved by amending the provisions of the Harbours Act 1964 that confer executive functions on the Welsh Ministers in relation to fishery harbours, so as to extend the scope of the devolved functions to cover all harbours wholly in Wales other than reserved trust ports. The functions transferred include order making powers in sections 17A and 40A. 

77. Sections 17A to 17E enable the making of harbour closure orders which relieve a harbour authority of all or some of its statutory functions in relation to the harbour. Orders made under section 17A are not subject to any Parliamentary procedure.

78. Sections 40A to 40D enable a harbour authority to give directions in respect of ships that are in their harbour or entering or leaving it, if the harbour authority has been designated by order. Orders made under section 40A are subject to the negative procedure.

79. These order and regulation making powers already exist in relation to Wales and, in relation to fishery harbour, are already transferred to the Welsh Ministers. The clause does not contain any new delegated powers but transfers existing delegated powers from the Secretary of State to the Welsh Ministers.  

80. Clause 30(1)(a) makes provision for the Parliamentary and Assembly procedure to be followed when the powers are transferred to the Welsh Ministers. It does so by applying the provisions of paragraph 9 in Part 2 of Schedule 3 to GoWA as they apply to a transfer of functions by an Order in Council made under section 58 of that Act. The effect of clause 30(1)(a) is that the Assembly must follow procedures equivalent to the negative and affirmative procedures and apply them as required by the legislation containing the power. It is not thought appropriate to require a higher level of scrutiny by the Assembly to the exercise of powers by the Welsh Ministers than the level of Parliamentary scrutiny applied to the exercise of the powers by the Secretary of State.   

Powers over application of general provisions in relation to transfer of harbour functions (Clause 30)
Power conferred on: Secretary of State

Power exercised by: Regulations

Parliamentary Procedure: Negative in the UK Parliament
Context and Purpose

81. Clause 30 applies certain provisions of GoWA (which apply to functions transferred to the Welsh Ministers by a transfer of functions order under section 58 of GoWA) to the transfer of functions relating to harbours under clauses 28 and 29 of the Bill.  The provisions applied are in Schedules 3 and 4 to GoWA.  They include provisions transferring property, rights and liabilities from a Minister of the Crown to the Welsh Ministers in connection with the functions transferred to the Welsh Ministers (paragraph 1 of Schedule 4) and provisions excluding from that transferred rights or liabilities relating to the employment of persons in Crown employment (paragraph 2(2) of Schedule 4).

82. Clause 30(3) concerns the provisions in paragraphs 1 and 2(2) of Schedule 4 to GoWA relating to the transfer of property, rights and liabilities.  It contains a power for the Secretary of State to make regulations containing provisions that are different from those in paragraphs 1 and 2(2).  The regulations can make different provision for different purposes or cases, including different provision for different harbours or different descriptions of harbour (clause 30(4)(a)).  The regulations can also make transitional or saving provision (clause 30(4)(b)).


Justification for taking the power

83. The power allows the Secretary of State to disapply the provisions in Schedule 4 to GoWA transferring property, rights and liabilities and excluding from the transfer employment rights or liabilities, or to apply the provisions with modifications.  It enables flexibility in the application of those provisions on a case-by-case basis.  For example, paragraph 1(3) of Schedule 4 provides that anything, including legal proceedings, which relates to a transferred function and which is in the process of being done by or in relation to a Minister of the Crown before the transfer to the Welsh Ministers may be continued by or in relation to the Welsh Ministers. This general rule will be generally appropriate. However it may not be appropriate in all cases. It is possible, say, that at the time of the transfer (the date when the clauses 28 and 29 are brought into force) there may be ongoing legal proceedings challenging a decision by a Minister of the Crown that are appropriate for the Minister of the Crown to continue to defend rather than for the proceedings to be defended by the Welsh Ministers.  It will not be known during the Bill’s passage what, if any, contrary provision may be needed to deal with particular circumstances pertaining when the transfer takes effect. Contrary provision means a provision which departs from the general rules for transfers which are contained in Schedule 4, paragraphs 1, 2(2) and 4.  The inclusion of a power to make contrary provision by regulations when the transfer of functions takes place is the most appropriate way of making exceptions to the application of the general rules, such as an exception allowing the Secretary of State to defend ongoing legal proceedings.  

84. There is an equivalent power contained in paragraph 2(1) of Schedule 4 to GoWA to disapply the provisions in paragraph 1 of Schedule 4 or to apply them with modifications when functions are transferred by a transfer of functions order under section 58 of GoWA.

Justification for the procedure 

85. The negative procedure is appropriate because the power relates to machinery of government changes and the transfer of property, rights and liabilities between the UK Government and the Welsh Ministers.  It is recognised that the equivalent power in paragraph 2(1) of Schedule 4 to GoWA can only be exercised as part of an Order in Council which must be approved in draft by the UK Parliament and the Assembly (section 58(4) of GoWA).  However in that case it is the transfer of functions that requires the affirmative procedure, and, in this case, the transfer of functions is contained in other clauses of the Bill.  The power in clause 30 is ancillary to the transfer of functions under the Bill because it concerns the transfer of property, rights and liabilities which relate to the functions transferred. As such, the UK Government does not consider that the power in clause 30 requires the affirmative procedure.

Power to modify the application of sections 33 and 34 (Clause 35)
Power conferred on: Secretary of State

Power exercised by: Regulations

Parliamentary Procedure: Negative in the UK Parliament
Context and Purpose

86. Clause 35 contains a power to modify the application of clauses 33 and 34.  

87. Clause 33 requires a Minister of the Crown to consult the Welsh Ministers before exercising specified functions in relation to cross-border harbours which, in the opinion of the Minister, would be likely to have a material effect in Wales and to consult the Welsh Ministers before exercising a function under the Harbours Act 1964 which would result in the creation of a cross-border harbour. 

88. Clause 34 applies in relation to cross-border pilotage.  It requires the Secretary of State to consult the Welsh Ministers before exercising a specified pilotage function in relation to waters in Wales.  It also requires the Welsh Ministers to obtain the consent of the Secretary of State or consult the Secretary of State (depending on the function) before exercising a specified pilotage function in relation to waters in England. 

89. Clause 35 contains provisions disapplying the duties to consult under clauses 33 and 34 where compliance is not reasonably practicable (in which case the Secretary of State or the Welsh Ministers, whoever is exercising the function, must inform the other of the exercise as soon as is reasonably practicable) and providing that a failure to comply with a duty to consult before exercising a function does not invalidate the exercise of the function.

90. The power in clause 35 enables adjustments to be made to the requirements for consultation and consent set out in clauses 33 and 34 and consequential adjustments to the related provisions in clause 35 itself.  Possible adjustments include disapplying an obligation to consult or to obtain consent, changing an obligation from one type to the other, or applying an obligation to consult or obtain consent to any other function relating to cross-border harbours or cross-border pilotage (clause 35(7)).  The regulations may make different provisions for different purposes or cases and consequential, incidental, supplementary, transitional and saving provision (clause 35(8)).  Before making regulations the Secretary of State must consult the Welsh Ministers (clause 35(6)).

Justification for taking the power

91. The power provides flexibility to alter arrangements for consultation and consent if that proves necessary or desirable in order to take account of particular circumstances, general experience, or new functions.  For example, a new function may in future be conferred on the Secretary of State in relation to harbours, including cross-border harbours, to which consultation requirement is to be applied.  It is expected that the Department for Transport and the Welsh Government will work closely together in operating the arrangements and that the collaborative process may identify other possible changes to improve efficiency or to ensure appropriate representation of relevant interests.

Justification for the procedure 

92. The negative procedure is appropriate because the power relates to machinery of government changes concerning the arrangements between the UK Government and the Welsh Ministers for the exercise of executive functions with cross-border effect.  The power enables only the lifting or applying of requirements for consent or consultation between the administrations and does not permit any further transfer of functions.

Power to grant consent for a generating station with 350MW capacity or less (Clause 36)

Power conferred on: Welsh Ministers

Power exercised by: Order 

Parliamentary Procedure: Negative in the Assembly

93. The power to grant consent for a generating station is not a legislative power but there are order making powers in sections 36(4) and regulation making powers in section 36C which are being transferred to Welsh Ministers.

94. Section 36(4) of the Electricity Act 1989 allows the appropriate authority, which will be Welsh Ministers for offshore generating stations with a capacity no greater than 350MW, to direct that certain classes of generating station do not need consent under section 36 of the Electricity Act 1989. 

95. Section 36C(2) of the Electricity Act 1989 allows the appropriate authority, which will be Welsh Ministers for offshore generating stations with a capacity no greater than 350MW, to make regulations on the following matters in relation to the variation of consents granted under section 36 of the Electricity Act 1989: Regulations may include provision about: (a) the making and withdrawal of applications; (b) fees; (c) publicity and consultation requirements; (d) rights to make representations; (e) public inquiries; (f) consideration of applications.

96. In both cases, the power is to be exercised by Statutory Instrument subject to annulment in pursuance of a resolution of the National Assembly for Wales (see amendment to section 106 of the Electricity Act 1989 at paragraph 40 of Schedule 5 to the Wales Bill) which is considered to be appropriate scrutiny and consistent with the position in England.

Power over generating stations/public rights of navigation (Clause 37)

97. This clause effectively replaces references to the Secretary of State with references to Welsh Ministers in sections 36A and section 36B of the Electricity Act 1989, and section 100 of the Energy Act 2004.  However, the UK Government does not consider there to be legislative powers in these sections.
Power over associated development: overhead power lines (Clause 38)

Power conferred on: Welsh Ministers

Power exercised by: Order 

Parliamentary Procedure: None in the Assembly.

98. This affects the scope of the order making power for orders granting development consent under the Planning Act 2008. Sections 114 and 115 of the Planning Act 2008 set out the scope of that order making power, which in most cases must be exercised by local Statutory Instrument (see section 117(4) of the Planning Act 2008). The Statutory Instruments have no Parliamentary procedure. We see no reason for changing the procedure following the limited change in clause 38 to the scope of the Statutory Instruments.

Power in relation to public sector equality duty (Clause 40)
Power conferred on: Welsh Ministers

Power exercised by: Order 

Parliamentary Procedure: Affirmative in the Assembly

99. The Equality Act 2010 conferred a power on Welsh Ministers to make regulations to impose duties on Welsh public authorities for the better performance of that authority’s duties in relation to the need to advance equality of opportunity. This duty is known as the Public Sector Equality Duty as set out in section 149 of the Equality Act
. Section 152 of the 2010 Act enabled Welsh Ministers to specify public authorities in Wales by order, subject to obtaining the consent of a minister of the Crown and consulting the Equality and Human Rights Commission. Clause 40 amends section 152 so that Welsh Ministers need only consult the Commission and inform the Minister of the Crown after making the order. Section 209 of the 2010 Act specifies that the power of Welsh Ministers to make an order or regulations is subject to the affirmative procedure.

Power to amend public sector duty regarding socio-economic inequalities (Clause 41)
Power conferred on: Welsh Ministers

Power exercised by: Order 

Parliamentary Procedure: None in the Assembly

100. The Equality Act, section 1, also creates a public sector duty designed to reduce socio-economic disadvantage. This provision has not been commenced. Clause 41 amends these provisions and enables the Welsh Ministers to commence them for Wales by order. This is not subject to any legislative procedure.

Powers over marine licensing in the Welsh offshore region (Clause 42)

Power conferred on: Various (see below)

Power exercised by: Various (see below)

Parliamentary Procedure: Various (see below)
101. This clause appoints the Welsh Ministers as the appropriate licensing authority in section 113(4) of the Marine and Coastal Access Act 2009 (the 2009 Act) in relation to the Welsh offshore region, except for the ‘reserved activities’ within section 113(5). In respect of those reserved activities the Secretary of State remains the appropriate licensing authority.  Clause 42(2)(b) of the Bill amends the list of reserved activities in section 113(5) so as to additionally reserve, in relation to the Welsh offshore region only, any activity falling within the subject matter of Part 6 of the Merchant Shipping Act 1995 (pollution etc.) (MSA).

102. The existing delegated powers in the 2009 Act listed below are transferred to Welsh Ministers in relation to the Welsh offshore region as a result of this clause.  Since the Welsh Ministers are currently the appropriate licensing authority in relation to Wales and the Welsh inshore region (except for reserved activities), these delegated powers are currently exercisable by them in respect of those areas and subordinate legislation made by the Welsh Ministers under some of the powers is already in effect.

a. Section 66(3) (altering the list of licensable marine activities)

Power conferred on: appropriate licensing authority, which will (as a result clause 42(2) of the Bill) be the Welsh Ministers in relation to the Welsh offshore region, except for the reserved activities listed in section 113(5) of the 2009 Act. 


Power exercised by: Order.

Parliamentary Procedure: draft affirmative procedure in the Assembly (see section 316(3), (6), (7)(b) and (10) of the 2009 Act). 

b. Section 67(2) (making regulations regarding the fee for a marine licence application).  

Section 67(3)(b) allows the authority to provide for different fees for different descriptions of application. 

Power conferred on: appropriate licensing authority.  Please refer to paragraph a. above. 


Power exercised by: Regulations.

Parliamentary Procedure: negative resolution procedure in the Assembly or the UK Parliament depending on which appropriate licensing authority is exercising the power (see section 316(3), (8) and (10) of the 2009 Act). 

c. Section 69(6) (making regulations as to the procedure for applications to it for marine licences).  

Section 69(7) makes further provision as to what regulations under section 69(6) may include, for example the period within which any function is to be exercised.  


Power conferred on: licensing authority.  Licensing authority is defined in section 115(1) of the 2009 Act as the Secretary of State, Welsh Ministers, Scottish Ministers and the Department of Environment in Northern Ireland
. 


Power exercised by: Regulations.

Parliamentary Procedure: negative resolution procedure in the Assembly or the UK Parliament depending on which licensing authority is exercising the power (see section 316(3), (8) and (10) of the 2009 Act). 

d. Section 73(1) (making regulations regarding appeals against licensing decisions under section 71).  

Section 73(3) makes further provision for what regulations under section 73 may include, for example provision as to the appeal procedure and provision relating to the variation or suspension of marine licence conditions pending determination of the appeal.


Power conferred on: appropriate licensing authority.  Please refer to paragraph a. above.
Power exercised by: Regulations.

Parliamentary Procedure: draft affirmative procedure in the Assembly or the UK Parliament depending on which appropriate licensing authority is exercising the power (see section 316(3), (6), (7)(c) and (10) of the 2009 Act). 

e. Section 74(1) (making orders specifying activities which do not require a marine licence).  

Section 74(2) and (3) make further provision as to the conditions which may be specified in orders under section 74(1).


Power conferred on: appropriate licensing authority.  Please refer to paragraph a. above. 


Power exercised by: Order.

Parliamentary Procedure: negative resolution procedure in the Assembly or the UK Parliament depending on which appropriate licensing authority is exercising the power (see section 316(3), (8) and (10) of the 2009 Act).

f. Section 93 (making orders conferring powers to impose a fixed monetary penalty for offences under Part 4 of the 2009 Act).

Section 94 contains provision relating to the procedure for fixed monetary penalties and Schedule 7 to the 2009 Act contains further provision about civil sanctions under Part 4, including provision in relation to the content of orders made under section 93. 

Power conferred on: appropriate licensing authority.  Please refer to paragraph a. above. 


Power exercised by: Order.

Parliamentary Procedure: draft affirmative procedure in the Assembly or the UK Parliament depending on which appropriate licensing authority is exercising the power (see section 316(3), (6), (7)(d) and (10) of the 2009 Act). 

g. Section 95 (making orders conferring powers to impose a variable monetary penalty for offences under Part 4 of the 2009 Act). 

Section 96 contains provision relating to the procedure for fixed monetary penalties and Schedule 7 to the 2009 Act contains further provision about civil sanctions under Part 4, including provision in relation to the content of orders made under section 95.

Power conferred on: appropriate licensing authority.  Please refer to paragraph a. above. 


Power exercised by: Order.

Parliamentary Procedure: draft affirmative procedure in the Assembly or the UK Parliament depending on which appropriate licensing authority is exercising the power (see section 316(3), (6), (7)(d) and (10) of the 2009 Act). 

h. Section 98(1) (delegation of functions in relation to marine licensing). 

Section 98(6) is a list of excepted functions which cannot be delegated under an order made under section 98(1).  Section 99 contains supplementary provisions relating to orders made under section 98, including provisions as to what an order under that section may include. Section 100 applies where an order under section 98 has been made by a licensing authority and confers a power to give directions from time to time to the delegate with respect to the performance of the delegated functions.  A person to whom directions are given under section 100 must comply with the direction. 

Power conferred on: appropriate licensing authority.  Please refer to paragraph a. above. 


Power exercised by: Order.


Parliamentary Procedure: draft affirmative procedure in the Assembly or the UK Parliament depending on which appropriate licensing authority is exercising the power, where the order confers any power on the delegate to impose fixed or variable monetary penalties by order made under section 93 or 95 (see section 316(3), (6), (7)(e) and (10) of the 2009 Act). Otherwise, negative resolution procedure (see section 316(3), (8) and (10) of the 2009 Act).

i. Section 101(2), (3) (making regulations regarding the public register of licensing information)

Power conferred on: appropriate licensing authority.  Please refer to paragraph a. above. 


Power exercised by: Regulations.


Parliamentary Procedure: negative resolution procedure in the Assembly or the UK Parliament depending on which appropriate licensing authority is exercising the power (see section 316(3), (8) and (10) of the 2009 Act).

j. Section 108(1) (making regulations regarding appeals against certain notices).  

Section 108(1) requires an appropriate licensing authority to make provision in regulations for appeals against enforcement notices issued under section 90, 91, 102 or 104 of the 2009 Act and against notices to vary, suspend, revoke or transfer a marine licence under section 72.  Section 108(3) makes provision for what such regulations may include, for example provision as to the appeal procedure and powers of any person to whom an appeal is made. 

Power conferred on: appropriate licensing authority.  Please refer to paragraph a. above. 


Power exercised by: Regulations.


Parliamentary Procedure: draft affirmative procedure in the Assembly or the UK Parliament depending on which appropriate licensing authority is exercising the power (see section 316(3), (6), (7)(f) and (10) of the 2009 Act). 

Power to designate marine conservation zones (clause 43)

Power conferred on: Various (see below)

Power exercised by: Various (see below)

Parliamentary Procedure: Various (see below)
103. This clause appoints the Welsh Ministers as appropriate authority in the Welsh offshore region allowing them to designate areas as marine conservation zones (MCZ) in that region pursuant to Part 5 (Nature Conservation) of the 2009 Act.  The Welsh offshore region is defined in section 322(1) of the 2009 Act.

104. The following existing delegated powers in the 2009 Act are transferred to Welsh Ministers in relation to the Welsh offshore region as a result of this clause:

a. Section 116(1) (power to designate MCZ).  


Clause 43(2)(b) inserts new sub-section (5A) into section 116 of the 2009 Act.  This provides that the Secretary of State’s approval is required for the designation of any area in the Welsh offshore region as an MCZ.  Section 117 sets out the grounds for designating an MCZ.  


Power conferred on: appropriate authority, which will (as a result clause 43(2)(a)) be the Welsh Ministers in relation to the Welsh offshore region.  


Power exercised by: Order.

105. Parliamentary Procedure: None (see section 316(4)(a) of the 2009 Act). This provision will allow Welsh Ministers to designate MCZs in the Welsh offshore region. As is currently the position under the 2009 Act, MCZs will be designated by local order, which will be subject to prior public consultation. The order will identify the area of the MCZ(s) and state the protected feature(s) and the conservation objectives for the site. Once designated, MCZs will be conserved by a series of duties imposed on public authorities. 
106. Parliamentary scrutiny of MCZ designation orders is not necessary because these will be local orders, clear parameters for the exercise of the order-making power are set out in sections 116-118 of the 2009 Act and the appropriate authority will normally (except where urgent action needs to be taken) consult with interests likely to be affected. This is consistent with existing practice for nature conservation site-designations such as Sites of special scientific interest, National nature reserves and European protected sites.

b. Section 121(1) (hearings by appropriate authority). 
This power allows the appropriate authority to make provision for the procedure to be followed (including decisions as to costs) at hearings held under section 121(2) of the 2009 Act.  
Power conferred on: appropriate authority. Please refer to paragraph a. above.  

Power exercised by: Regulations.

Parliamentary Procedure: Negative resolution procedure in the Assembly or the UK Parliament depending on which appropriate authority is exercising the power (see section 316(3), (8) and (10) of the 2009 Act).

c. Section 122(1) (power to amend or revoke an order designating an MCZ).  
This power is exercised by order made by further order under section 116(1) (please refer to paragraph a. above for details).  
Power to specify regulations for excepted energy buildings (Clause 45)

Power conferred on: Welsh Ministers

Power exercised by: Regulations
Parliamentary Procedure: Negative in the Assembly
107. This clause transfers functions that are currently exercisable by the Secretary of State in relation to excepted energy buildings, such as substations, to the Welsh Ministers. This puts those buildings on the same footing as all other buildings in respective of the Welsh Ministers’ existing functions in relation to building standards including the power to make regulations under section 1 of the Building Act 1984.

Power to specify a Welsh public authority for the purposes of sharing information with the Office for Budget Responsibility (Clause 47)
Power conferred on: Secretary of State

Power exercised by: Regulations

Parliamentary Procedure: Affirmative in the UK Parliament
Context and Purpose

108. Clause 47 inserts a new section 66A into GoWA to give the Office for Budget Responsibility (“OBR”) the right to access Welsh public finances information in order to perform its statutory functions. The clause covers information held by Welsh Ministers because they are currently most likely to hold the relevant information.  

109. However, other devolved Welsh bodies may be established in future and given functions meaning that they hold the relevant information instead of Welsh Ministers.  The power in new section 66A(1)(b) therefore enables the Secretary of State to make regulations specifying that such bodies are also required to provide Welsh public finance information to the OBR. 

Justification for taking the power

110. This power ensures that primary legislation need not be amended when a new body or individual holds Welsh public finance information that the OBR requires to perform its statutory functions.  In so doing, this power ensures that the OBR will always have a right of access to the necessary information, even if new or different bodies hold that information in the future.  A similar power is included in section 21 of the Scotland Act 2016.

Justification for the procedure

111. Regulations made using this power must be approved by both Houses of Parliament. This is deemed appropriate given the importance of having Parliamentary oversight of the work of the OBR. 

112. This procedure will ensure that both Houses have the opportunity to debate whether the OBR should have a right of access to information held by a particular body or individual.  The same procedure is used for the equivalent provision in section 21 of the Scotland Act 2016.

Power to appoint a member to the OFCOM board (Clause 50)

113. Clause 50(5) provides for the transferal of a power of appointment; it is not legislative in character and hence not considered a delegated power.
Power to make consequential provision (Clause 51)
Power conferred on: Secretary of State

Power exercised by: Regulations

Parliamentary Procedure: Negative in the UK Parliament, but affirmative where primary legislation is amended or repealed.

Context and Purpose

114. Schedule 5 to the Bill contains a number of amendments to GoWA and other enactments that have been identified as necessary in consequence of the Bill.  However, there is a possibility that further consequential provision may be required.  Subsection (2) therefore creates a power for the Secretary of State to make consequential provision in connection with a provision in the Bill. 

Justification for taking the power

115. A power to make consequential provision is commonly found in primary legislation.  It is particularly necessary in the context of this Bill for a number of reasons. 
116. Firstly, the history of Welsh devolution has led to a rather complicated settlement, particularly in the context of Welsh Ministers’ executive competence.  The Bill will represent the fifth iteration of Welsh devolution: from the 1999-2006 period when there was only executive competence of the Assembly, to the Legislative Competence Order and Assembly Measures period of 2006-2011, to the most recent Assembly Acts period from 2011 to date (as altered by the Wales Act 2014).  
117. As a result of this evolution, the powers of Welsh Ministers derive from a number of sources.  There have been a large number of Transfer of Functions Orders which give Welsh Ministers a whole range of powers in place of, or jointly or concurrently with, the Secretary of State.  In addition, Welsh Ministers’ functions have been created in Assembly Measures, in Assembly Acts, in Acts of Parliament, and in EU designation Orders.  Given the Bill further adjusts not just the legislative competence of the Assembly, but also the executive competence of Welsh Ministers into a range of new subject areas, implementation of the Bill may result in further consequential provision being required to ensure the powers are effectively devolved.  
118. Extensive work has been carried out by the relevant UK Government departments to ensure the legislation for which they are responsible has been adequately amended in the Bill itself.  In particular, this work has been informed by the work on the Scotland Act 2016 where some similar powers have been devolved to the Scottish Parliament and Scottish Ministers.  However, some of the provisions that provide for further devolution, such as the onshore petroleum clauses and the clauses dealing with Assembly and local elections, build upon incredibly complex existing statutory frameworks.  This power is therefore required in case further consequential provision is required to give effect to Parliament’s intention to ensure effective devolution of the matters in the Bill.
119. Finally, the power has not been extended to include the ability to amend, repeal, revoke or otherwise modify enactments whenever made.  An ability to modify future legislation is not considered necessary in relation to this Bill.

Justification for the procedure 

120. Subsection (6) ensures that amendments and repeals of primary legislation require affirmative resolution procedure.  It is appropriate that Parliament is given the opportunity to properly scrutinise consequential provision that has this effect on Acts of Parliament.  Subsection (7) provides that regulations that include provision not falling within subsection (6) are subject to negative resolution procedure.  
121. It is considered appropriate that “primary legislation” in this context should include Assembly Acts and Measures because the Bill is just as likely to require changes to Assembly legislation as it is to Acts of Parliament.  Subsection (8) therefore provides for that, ensuring affirmative resolution procedure for regulations made by the Secretary of State under subsection (2) that amend or repeal primary legislation made by the Assembly or by Parliament.  

122. As the Bill does not have any substantive impact in Scotland or Northern Ireland, legislation of the Scottish Parliament and the Northern Ireland Assembly was not thought appropriate for inclusion within the definition of primary legislation and is therefore outside the scope of this power.
Power to make transitional provision and savings (Clause 52)
Power conferred on: Secretary of State

Power exercised by: Regulations

Parliamentary Procedure: Negative in the UK Parliament
Context and Purpose
123. Schedule 6 to the Bill contains a number of amendments to GoWA and other enactments that have been identified as necessary transitional provisions and savings as result of the Bill’s provisions.  These include ensuring that Assembly legislation previously passed is not affected by the move to a new model of devolution under the Bill.  However, other transitional or saving provision may be required in future.  Subsection (2) therefore creates a power to make transitional or saving provision in consequence of, or in connection with, a provision in the Bill.

Justification for taking the power

124. The move from the current stage of devolution in Wales, to the new stage under the Bill, requires careful consideration of the transitional arrangements.  This is particularly so because the powers of the Assembly and Welsh Ministers are being quite substantially re-written.  The current conferred powers model, which sets out what the Assembly’s legislative powers are, is being ‘flipped’ to become a reserved powers model, setting out the areas that are outside the Assembly’s legislative competence.  However, by the time the Bill is passed, the Assembly will have been passing Measures and Acts, and conferring functions on Welsh Ministers, for over ten years.  It is therefore possible that there may need to be some further transitional provision made to ensure a smooth progression from the models of Welsh devolution that have existed so far, to the next stage of a reserved powers model for Wales. For example, we need to avoid any unintended detrimental effect the Bill may have on (i) legislation already made by the Assembly and/or (ii) the Assembly’s current legislation making powers.  A power to make transitional provision can therefore ensure that the Bill is prospective only and does not affect anything already done by the Assembly.

125. Subsection (6) ensures that the operation of sections 16 and 17 of the Interpretation Act 1978 is not affected by any provision made in regulations under this power.  In particular, this is necessary to ensure that section 17(2)(a) of the 1978 Act applies. That section provides that where an Act repeals and re-enacts a previous enactment (unless the contrary intention appears) a reference in any other enactment to the repealed enactment is to be construed as referring to the re-enacted provision.  Similarly, subordinate legislation (or other things done under the repealed enactment) is to have effect as if made or done under the re-enacted provision.

Justification for the procedure 

126. As any future transitional provisions are by their very nature temporary, and would essentially just be a mechanism to facilitate the move from the current conferred powers model of devolution in Wales to the new reserved powers model under the Bill, it is appropriate for the power to make them to be subject to negative resolution procedure.  It would not be an effective use of Parliamentary time to debate provisions that are not to have any lasting effect and would only be needed to ensure a smooth transition to the new Welsh devolution model.

Power to commence provisions of the Bill (Clause 53)
Power conferred on: Secretary of State

Power exercised by: Regulations

Parliamentary Procedure: None

Context and Purpose

127. Clause 53(3) gives the Secretary of State the power to commence the new reserved powers model (i.e. clause 3 of, and Schedules 1 and 2 to, the Bill) on the “principal appointed day”.  Given the significance of the new reserved powers model to the Welsh Government and the Assembly, subsection (3) requires the Secretary of State to consult the Welsh Ministers and the Assembly’s Presiding Officer before making regulations that specify the principal appointed day. However, the consent of the Welsh Ministers or Presiding Officer is not required because it could be used to delay implementation until 2021 or beyond.  The UK Government is committed to implementing the Bill long before 2021 in order to put the Welsh devolution on a clear and stable footing as soon as possible.  It is also not considered appropriate for the devolved administration to hold a veto over the implementation of UK Parliament legislation.  

128. Clause 53(4) provides for the Secretary of State to commence the remaining provisions of the Bill by regulations.  The intention is that the majority of these provisions will also commence on the principal appointed day and subsection (4) therefore provides for that.

Justification for taking the power

129. Given a new Assembly term began in May 2016, the Assembly will continue to legislate under the conferred powers model as set out in section 108 of, and Schedule 7 to, GoWA.  However, it is expected that the Bill will achieve Royal Assent before the next Assembly elections in May 2021.  There therefore needs to be a carefully planned transitional process from ‘switching off’ the conferred powers model and replacing it with the new reserved powers model in section 108A of, and Schedules 7A and 7B to, GoWA (which will be inserted by clause 3 of, and Schedules 1 and 2 to, the Bill).

130. This transitional process needs to be discussed with the Welsh Government as well as the Assembly Commission.  The commencement date of the reserved powers model cannot therefore be included on the face of the Bill.  As the majority of the other clauses in the Bill are related to the new reserved powers model, it is appropriate that they are considered for commencement in the same context as the reserved powers model.

Justification for the procedure 

131. Although these regulations will be laid before Parliament after they are made, it is normal for commencement provisions to not be subject to any Parliamentary procedure.  As Parliament will have already approved the terms of the provisions to be commenced by regulations under this clause, it is for the Secretary of State, in discussions with the Welsh Government and the Assembly Commission, to determine an appropriate principal appointed day for the next phase of devolution in Wales.

Power to define “landward area” (Paragraph 27(2) of Schedule 5)
Power conferred on: Secretary of State

Power exercised by: Regulations

Parliamentary Procedure: Affirmative in the UK Parliament.
Context and Purpose

132. New subsection (1A) of section 48 of the Infrastructure Act 2015, inserted by paragraph 27(2) of Schedule 5, enables the Secretary of State to make regulations setting out the definition of “landward area” in Part 6 of the Infrastructure Act 2015 as it applies in relation to (a) the right to use deep-level land in England for the purposes of exploiting petroleum, and (b) the right to use deep-level land in England and Wales for the purposes of exploiting deep geothermal energy.

133. Until the power in new subsection (1A) is exercised, the meaning of “landward area” for the above purposes is defined by reference to that term as used in the Petroleum Licensing (Exploration and Production) (Landward Areas) Regulations 2014 (the “2014 Regulations”).  (The 2014 Regulations were made by the Secretary of State under section 4 of the Petroleum Act 1998 and prescribe model clauses for petroleum licences in a “landward area”.) The exercise of the power in new subsection (1A) would therefore have the effect of amending an Act of Parliament. 

Justification for taking the power

134. The definition of “landward area” in the 2014 Regulations is of a technical nature: it includes some areas of sea defined by reference to grid references as set out in Schedule 1 to the 2014 Regulations. The UK Government does not foresee a need to amend the definition of “landward area” (which was also used before the 2014 Regulations came into force), but if this is necessary the power in new subsection (1A) allows the Secretary of State to do so.   The Infrastructure Act 2015 currently allows the definition of “landward area” to be amended by regulations: the power in new subsection (1A) replaces the existing power (in section 4 of the Petroleum Act 1998, as modified by section 48(3) of the Infrastructure Act 2015) to amend the definition of “landward area” in consequence of any other exercise of the power under section 4 of the Petroleum Act 1998. Accordingly, the UK Government considers that the delegation of the power to amend the definition of “landward area” is justified.

Justification for the procedure
135. Because the exercise of the power in new subsection (1A) would have the effect of amending an Act of Parliament, the affirmative resolution procedure provides the appropriate level of scrutiny.

Power to define “landward area” (Paragraph 27(2) of Schedule 5) 
Power conferred on: Welsh Ministers

Power exercised by: Regulations

Parliamentary Procedure: Affirmative in the Assembly.

136. New subsection (1B) of section 48 of the Infrastructure Act 2015, also inserted by paragraph 27(2) of Schedule 5, gives the Welsh Ministers an equivalent power to that conferred on the Secretary of State by new subsection (1A) to make regulations setting out the definition of “landward area”, but in relation to the right to use deep-level land in Wales for the purposes of exploiting petroleum within the Welsh onshore area. The affirmative resolution procedure in the National Assembly will apply to any regulations made. The delegation can be justified and the level of scrutiny is appropriate for the reasons set out in the main entry for para 27 of schedule 5 above.

Power to make regulations altering the proscribed capacity of a generating station (Paragraph 41 of Schedule 5)

Power conferred on: Welsh Ministers

Power exercised by: Regulations

Parliamentary Procedure: Negative in the Assembly.

137. Paragraph 1 of Schedule 9 to the Electricity Act 1989 (amended by paragraph 41 of Schedule 5 to the Wales Bill) provides that decision-makers under section 36 of the Electricity Act 1989 need to take into account certain matters, such as “preserving natural beauty”, in relation to the grant of consent for generating stations above a proscribed capacity (10MW). Paragraph 1(4) of Schedule 9 to the Electricity Act 1989 allows Welsh Ministers to make regulations altering the proscribed capacity of generating station for which the matters set out in paragraph 1 of Schedule 9 need be taken account by the decision maker. The power is to be exercised by Statutory Instrument subject to annulment in pursuance of a resolution of the Assembly (see amendment to section 106 of the Electricity Act 1989 at paragraph 40 of Schedule 5 to the Wales Bill), which is considered to be appropriate scrutiny and consistent with the position in England.

Wales Office

22 June 2016

� � HYPERLINK "https://www.gov.uk/government/publications/powers-for-a-purpose-towards-a-lasting-devolution-settlement-for-wales" �https://www.gov.uk/government/publications/powers-for-a-purpose-towards-a-lasting-devolution-settlement-for-wales�.


� See, for example, the Welsh Ministers (Transfer of Functions) (No. 2) Order 2009/3019, the Welsh Ministers (Transfer of Functions) Order 2008/1786, the Welsh Ministers (Transfer of Functions) Order 2009/703, and the Welsh Zone (Boundaries and Transfer of Functions) Order 2010/760.


� c.15


� The Departments Act (Northern Ireland) 2016 renames the Department of Agriculture and Rural Development as the Department of Agriculture, Environment and Rural Affairs (section 1(2)) and dissolves the Department of Environment (DoE) (section 1(9)), with effect from 8th May 2016 (S.R. (NI) 2016 No. 89 (c. 5), article 2). DoE functions under the 2009 Act are transferred to the Department of Agriculture, Environment and Rural Affairs by article 8(1)(c) of the Departments (Transfer of Functions) Order (Northern Ireland) 2016 (S.R. (NI) 2016 No. 76), with effect from 8th May 2016.  
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