MINISTRY OF DEFENCE

FLOOR 5, ZONE B, MAIN BUILDING

WHITEHALL LONDON SW1A 2HB
Ministry Telephone 020 7218 9000 (Switchboard)
of Defence

THE RT HON EARL HOWE PC
MINISTER OF STATE IN THE HOUSE OF LORDS

MSU/4/8/2/3/sb Th. April 2016

rbf—'ak./ O A X

Following recent debates on the Armed Forces Bill, | thought it would be helpful to
drop you a note about your concern that, where possible, legislation that applies to
the discipline and behaviour of our Armed Forces should be contained in one Act.

As you know, the legislation that governs the Armed Forces is renewed by Act of
Parliament every five years. The Armed Forces Act 2006 introduced a single
system of Service law that applies to all Service personnel wherever in the world
they are operating. Subsequently, the Armed Forces Act 2011 renewed and
amended the 2006 Act and, like the 2011 Act, most of the provisions of this Armed
Forces Bill - which of course also renews the 2006 Act - amend the 2006 Act so
that it continues to provide nearly all the provisions for the existence of a system
for the Armed Forces of command, discipline and justice.

| note your concern that the Armed Forces Bill amounts to a marshalled list of
amendments to the 2006 Act and that you would have preferred the Government
to make these changes not by amending the 2006 Act, but instead replacing it with
a new Act. As | understand it, by extension, you would prefer each subsequent
five-yearly Armed Forces Bill to repeal and replace the preceding Armed Forces
Act.

| understand your concern but the established practice is that, where a change is
to be made which requires primary legisiation and can be achieved by minor
amendment to an existing Act, it is likely to be more appropriate to amend the
existing Act rather than repeal and replace it.

The Armed Forces Act 2006 is a very substantial piece of legislation and repealing
and replacing such a body of law in its entirety every five years would have two
significant disadvantages. First, there would be a substantial extra burden placed
on the Ministry of Defence and Parliamentary Counsel in the production and
management of a large Bill which simply restates the provisions of the preceding
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Act. Second, it would not be clear from the text of each new Act what differences
there were between that Act and the previous Act: by contrast, every change that
the current Bill makes to the 2006 Act is clearly set out in the Bill itself.

The Explanatory Notes that accompany the Bill explain the changes that the Bill
makes to the 2006 Act. Those Notes also explain the changes that the Bill makes
to other Acts {i.e. clause 14 amends the Criminal Justice and Public Order Act
1994, clause 15 amends the Social Security Act 1989 etc) and the free-standing
provision that the Bill makes (i.e. clause 16 makes such provision with respect to
Ministry of Defence fire-fighters).

However, | do recognise that an ‘as amended’ text can make it much easier to see
the effect of some of the textual amendments made by the Bill to the 2006 Act. It
is for this reason that, to assist peers in preparing for debates on this Bill, the Bill
team prepared informal (quasi-Keeling) schedules of provisions in the 2006 Act,
as amended by the Bill, to show the following:

s provisions in Chapter 3A of Part 3 of the 2006 Act (testing for alcohol
and drugs in connection with a suspected offence or accident) as
amended by clause 2 of the Bill; and

» provisions in Part 5 of the 20086 Act (investigation, charging and mode
of trial) as amended by clauses 3, 4 and 5 of the Bill.

The Bill team also prepared an informal text of section 25 of the Social Security
Act 1989 (establishment and functions of war pensions committees) as amended
by Clause 15 of the Bill.

Copies of these are enclosed and are also available from the Library.

| hope you find this helpful and it clarities our approach.
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Section 25 of the Social Security Act 1989
as amended by ¢lause 15 of the Armed Forces Bill 2015

(war pensions committees and armed and reserve forces compensation schemes)

January 2016

Introduction

To assist MPs and peers in preparing for debates. the Ministry of Defence has prepared this
informal text of section 235 of the Social Security Act 1989 as amended by clause 15 of the
Armed Forces Bill 2015 (war pensions committees and armed and reserve forces
compensation schemes). It has not been approved by Parliamentary Counscl.

Text inserted by clause 15 of the Armed Forces Bill is highlighted.

Where text is omitted or substituted by clause 13, it is struck through and presented in red.

An ellipsis {...) indicates that text has previously been repealed (e.g. section 25(5)).



25

(1

Social Security Act 1989

War pensions commitlees

Establishment and functions of war pensions committees

The Secretary of State may by regulations cstablish committees, known as war
pensions committees, for such areas as may be specified in the regulations; and the
regulations may, in particular, include provisions with respect to—

(1) the membership of the committees;

(b)  the manner in which the members are to be appointed and the period for
which, and the terms on which, they are to hold office; and

(¢) the manner in which they may be removed.

(1A) The regulations may give the committees functions relating to one or more of the

(2)

following—

(a) war pensions;

(b) WAr pensioners;

{c) AFCS benefits;

(d) AFCS benefit recipients.

Fhacommittees shal Bave such thnctions relating b war petistorme andbaar peimioners

comberred upons Hient b the pesisiatiops - aind the regulations may, in
particular, provide that #-~bredbe i Feretion it 1s a function of a committee—

I

(a) to consider any matter veiovted s amensionsoratiocting wat-
potsioners it atei imnd, where thes- ik connected with war pensions or
AFCS benefits or affecting people in its area who are war pensioners or AFCS
benefit recipients and, where it thinks it appropriate, to make
recommendations to the Secretary of State about that matter:

(b) to consider complaints made te-thermt by porsons roceivipg-opeladnine s
pertdesatteh- -ty thik to it by people receiving or claiming war pensions
or AFCS benefits and, if it thinks fit, to make representations about those
complaints to the Secretary of State;

(<) to consider any matters referred to thun: it by the Secretary of State and to
report to him on those matters with such recommendations as ihsey it may
think fit; and

(d) to assist the War Pensioners’ Welfare Service in looking after the welfare of
et petitosicrs i theieares people in its area who are war pensioners or
AFCS benefit recipients.



(3)

The regulations may include provisions with respect to the manner in which the
committees are to discharge the functions conferred on them; and they shall exercise
their functions subject to, and in accordance with, any such provisions.

(3A) The regulations may provide for the committees to have names specified in the

(4)

regulations (as well as being known as war pensions commitlees),

In this section—

“AFCS benefit” means a benefit payable under an armed and reserve forces
compensation scheme established by order under section 1(2) of the Armed Forces
(Pensions and Compensation) Act 2004,

“AFCS benefit recipient™ means a person in receipt of an AFCS benefit, in the

person’s capacitly as such:

"war pension”" means—

(a) any pension or other benefit, payable otherwise than under an enactment. for
or in respect of a person who has died or been disabled in consequence of
service as a member of the armed forces of the Crown.

(b)  any pension or benefit awarded under—
(i) the Personal [njuries (Emergency Provisions) Act 1939,

(i) the Pensions (Navy. Army, Air Force and Mercantile Marine} Act
1939, or

(iii)  the Polish Rescttlement Act 1947,

(¢) any pension or other payment which constitutes such an obligation as is
mentioned in section 4(1) of the Statute Law Revision Act 1958 (scamen and
fishermen killed or injured in the 1914-1918 war).

(d) any other pension or benefit which is specilied in an order made by the
Secrctary of State {or the purposes of this section,

but does not include any pension or benefit administered by the Defence Council, or
the Commisstoners for the Royal Hospital for Soldiers at Chelsea, or a pension or
benelit administered by the Minister of the Crown with responsibility for defence
(exeept one administered by him in the exercise of functions transferred to him from
the Secretary of State for Social Security), and

"war pensioner" means a person in receipt of a war pension, in his capacity as such a
pensioner.

(5).(6)



Schedule of provisions in Part 5 of the Armed Forces Act 2006
as amended by clauses 3. 4 and 5 of the Armed Forees Bill 2015

November 2015

Introduction

To assist MPs and peers in preparing for debates. the Ministry of Defence has
prepared this informal schedule of some of the provisions in the Armed Forces Act
2006, as amended by clauses 3. 4 and 5 of the Armed Forces Bill 2015. Tt has not

been approved by Parliamentary Counsel.

Below. the Ministry of Delence has reproduced relevant extracts of the Armed Forces
Act 2006 to illustraie how provisions in the 2006 Act will work once amended by the
Bitl.

Text inserted by the Bill is highlighted.

Where text is omitted or substituted by the Bill. it is struck through and presented in

red.

An cllipsis (...} indicates that text has previously been repealed (e.g. section 125(4)).
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(1)

(2)

(3)

4

(5)

114

(1)

(2)

(1)

PART 5
INVESTIGATION, CHARGING AND MODE OF TRIAL

CHAPTER |
INVESTIGATION

Duties of commanding officers
CO to ensure service police aware of possibility serious offence committed
[f an officer becomes aware of an allegation or circumstances within
subscction (2). he must as soon as is reasonably practicable ensurc that a
service police force is aware of the matter.
An allegation is, or circumstances arc, within this subsection if it or they
would indicate to a rcasonable person that a Schedule 2 offence has or may

have been committed by a relevant person.

In subsection (2) “‘relevant person”™ means a person whose commanding
officer is the officer mentioned in subsection (1).

In this Chapter “Schedule 2 offence™ means a service offence listed in
Schedule 2.

The Scceretary of State may by order amend Schedule 2.

CO to ensure service police aware of certain circumstances

[f an officer of a prescribed description becomes aware of circumstances of a
prescribed description, he must as soon as is reasonably practicable ensure that
a service police force is aware of the matter.

In this section “prescribed™ means prescribed by regulations under section
128.

Duty of CO with respect to investigation of service offences

This scction applics where—

(a) an officer becomes aware of an allegation or circumstances
within subsection (2); and

(b) the ofticer is not required by section 1 [3(1) or 1 [4(]) to ensure
that a service police force is aware of the matter.

[



(2)

(5)

115A
(I

(2}

3

116

(1)

(2)

An allegation 1s, or circumstances are. within this subscction if it or they
would indicate to a reasonable person that a service offence has or may have
been committed by a relevant person.

[n subsection (2) “relevant person™ means a person whose commanding officer
is the officer mentioned in subsection (1).

The officer must cither—

(a) ensure that the matter is investigated in such way and to such
extent as is appropriate; or

(b} ensure. as soon as is reasonably practicable. that a scrvice
police force is aware of the matter.

Subsection (4) does not apply if the matter has already been investigated in
such way and to such extent as is appropriate.

Provost Marshal s duty in relation to independence of investigations
Provost Marshal’s duty in relation to independence of investigations
This section applics in relation to each service police force.
The Provost Marshal of the force has a duty. owed to the Defence Council, to
seek to ensure that all investigations carried out by the force are free from
improper interference.
“Improper interference™ includes, in particular. any attempt by a person who is
not a service policeman to dircet an investigation which is being carried out by
the torce.

Dty of service policeman following investigation

Referral of case following investigation by service or civilian police
This scction applies where—

(a) a service police force has investigated an allegation which
indicates, or circumstances which indicate, that a service
offence has or may have been committed: or

(b} a UK police force ar overseas police force has investigated
such an allegation or such circumstances and has referred the

matter to a scrvice police force,

If



(3)

4)

(4A)

(3)

{(b)

a service policeman considers that there is sufficient evidence
to charge a person with a service ollence that is not a CO

b3

offence  Sobwedihe 3 ollvace, ot

a service policeman considers that there is sufficient evidence
to charge a person with a service offence that is a CO offence
saxc-ather woivive chience, and 1s aware of circumstances of a
description prescribed by regulations under section 128 for the
purposes of this paragraph,

he must refer the case to the Director of Service Prosecutions (“the Director™).

If—

(a)

(b)
(c)

a service policeman considers that there is sufficient evidence
to charge a person with a service offence. and

subsection (2) does not apply, and

section 117(5) (referral of connected cases to DSP) does not
apply.

he must refer the case to the person’s commanding ofticer.

Subsecction (4A) applies if—

(a)

(b)

the allegation or circumstances would indicate to a reasonable
person that a person has committed, or might have committed,
a service offence which is not one that may be dealt with at a
summary hearing (see section 33) a-SchedudedvHetow bveor
vt H-driee beeit-cohed, or

any circumstances investigated are circumstances of a
description prescribed by regulations under section 128 for the
purposes ol section 114,

and a service policeman proposes not to refer the case to the Director under
subsection (2} or section 1 17(5).

If this subscction applics. the service policeman must consult the Director as
soon as is reasonably practicable (and before any referral of the case under
subsection (3)).

{ o the prasposes ol subsections €29 aind € 51 For the purposes of this section—

(a)

there is sufficient evidence to charge a person with an offence
if, were the evidence suggesting that the person committed the
offence to be adduced in proceedings for the offence, the
person could properly be convicted, and



117

(b)  aservice offence committed by a person is a “CO offence™ if a
charge against the person in respect of the offence is capable of
being heard summarily by the person’s commanding officer
(see section 52).

Section 116: position where investigation is of multiple offences or

offenders

(1)

(2}

3)

4

(3)

(6)

This scction applies where the investigation mentioned in section 116(1)
relates to two or more incidents (or alleged incidents) or the conduct (or
alleged conduct) of two or more persons,

Each person’s conduct in relation to cach incident is to be regarded as giving
rise to a separate case.

Subscctions (4) and (5) apply if-~

(a) at least one of the cases has been, or must be, referred to the
Director of Service Prosccutions (“the Dircetor™) under section
116(2),

(b) a service policeman considers that there is sufficient evidence
to charge a person with a scrvice offence in another of the
€ases,

() that casc is not required to be referred to the Director under
section 116(2), and

(d)  the service policeman considers that there is. or may be. a
conncetion between a case falling within paragraph (a) and the
case falling within paragraph {(c¢), whether direct or indirect,
that makes it appropriate for both cases to be referred to the
Director.

The service policeman must consult the Director about the existence and
naturc of the connection between those cases.

Following that consultation, if the service policeman considers that there is a
connection described in subsection (3)(d), the service policeman must refer the
case falling within subsection (3)(c) to the Director.

The reference in this section to there being sufficient evidence to charge a
person with a service offence is to be read in accordance with section

116{5)(a).
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(aa)  any reference to a CO offence is to be read in accordance with
section 1 16(5)(b);

{h) “prescribed documents™ means documents prescribed for the
purposes of subscction (2)b) by regulations under section 128,
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CHAPTER 2
CHARGING AND MODI: OF TRIAL

Powers of charging clc
119 Circumstances in which CQO has power to charge ete

(N This section sets out the circumstances in which a commanding officer has
initial powers (defined by section 120) in respect ol a case.

(2) If a commanding officer of a person becomes aware of an allegation which
indicates, or circumstances which indicate, that the person has or may have
commilted a service offence, he has initial powers in respect of the case.

(3) Subsection (2) does not apply if the allegation or circumstances—

{(a) give or have given risc to the duty under section 113(1) or
114¢1)

(b) arc being or have been investigated by a service police force: or

(c) are being or have been investigated by a UK police force or
overscas police force, and it appears to the commanding officer
that that force may refer the matter to the service police.

4) A commanding officer has initial powers in respect of a case which a service
policeran has referred to him under section 116(3) (referral of case following
investigation by service ot civilian police).

(5) A commanding officer has initial powers in respect of a case which the
Director of Service Prosccutions has referred to him under section [21(4)
(referral of case by DSP).

(6) If an allegation or circumstances mentioned in subsection (2) relate 1o two or
more incidents (or alleged incidents) or the conduct (or alleged conduct) of
two or more persons. cach person’s conduct in relation to each incident is to
be regarded as giving rise 1o a separate case.



120

(1

(2)

3)
(4)

(5)

121

(1)

(1A)

(1B)

Power of CO to charge ete

Subsections (2) and (3) apply where under section 119 a commanding officer
has initial powers in respect of a case.

The officer may bring, in respect of the case. one or more charges that are
capable of being heard summarily (see section 52).

The ofTicer may refer the case to the Dircector of Service Prosecutions.

A charge brought under subsection (2) is to be regarded for the purposes of
this Part as allocated for summary hearing,

Where an officer has referred a case under subsection (3), the officer must also
refer to the Director of Service Prosccutions any other case— YWhere an

sbCer vefers g cane uider subieebtord e gme ot Casoee

(a)  which is of a description prescribed by regulations under
section 128 for the purposes of this subsection, and

(b) as respects which the officer has initial powers,

Plrisiec i ions,

Power of DSP to charge or direct bringing of charge etc
The powers in subsections (1A) to (5) ~itbsweiinns £ 1) 1o 454 are exercisable by
the Director of Service Prosecutions (“the Director™) in respect of a case

which has been referred to him under—

(a) section 116(2) (referral of case following investigation by
service or civilian police);

(aa)  scction 117(5) (referral of connected cases); or
(b) section 120(3) or (5) (referral of case by CO).

The Director may bring a charge or charges against the person concerned in
respect of the case.

If—
(a) the Director brings a charge under subsection (1A), and
(b)  the Service Civilian Court has jurisdiction to try the charge.

the Dircctor may allocate the charge for trial by that court.

8



(2)

(3)

(4)

{3)

122

(1)

(2)

123

(1)

The Director may direct the commanding officer of the person concerned 1o
bring, in respect of the case, such charge or charges against him as may be
specified in the direction.

If—
(a) the Director makes a direction under subsection (2}, and

(b)  the Service Civilian Court has jurisdiction to try the charge
specificd in the direction,

the Director may allocate the charge for trial by that court.

The Director may refer the case to the commanding officer of the person
concerned, but enly if he has decided that it would not be appropriate to bring
a charge under subsection (1A) or to make a direction under subsection (2) in
respect of it.

The Director may make a dircction under section 127(1) or (2) (directions
barring further proceedings) in respect of any offence as regards which he
could bring a charge under subsection (1A) or make a direction under
subsection (2).

Charges brought by or at direction of DSP

Where a dircction under section 121(2} is given to an officer, he must bring
the charge or charges specified in the dircction.

A charge brought by the Director of Service Prosecutions (“the Director”™)
under section 121{1A) or by an officer as a result of a direction under section
[21¢2) bionaohit s coniht sty i v eissse—

(a) is to be regarded for the purposes of this Part as allocated for
Service Civilian Court trial if the Director allocated it (under
section 121(IB) or (3)) she-Pdiem todsb-Serwior Plosoitions

aloited i1 L +2 1 >+ for trial by that court;

(b) otherwise. is to be regarded for the purposcs of this Part as
allocated tor Court Martial trial.
Powers of commanding officer or DSP afier charge etc
Powers of CO after charge
This section applies where a charge against a person (“the accused™) is for the

time being regarded for the purposes of this Part as allocated for summary
hearing,



(2}

(3)

“4)

(5)

(6)

(7

124

(1)

(2)

The accused’s commanding officer may - -
(a) amend the charge;
(b) substitute for the charge another charge against the accused;
(©) bring an additional charge against the accused;
(d)  discontinue proceedings on the charge;
(e) refer the charge to the Director of Service Prosccutions.

The powers under subsection (2) may be exercised before or after the start of
any summary hearing of the charge.

Any amended, substituted or additional charge under subsection (2)a) to (c)
must be capable of being heard summarily (see section 52).

Any additional charge brought under subsection (2){¢) must be in respect of
the case as respects which the charge mentioned in subsection (1) was
brought.

Any amended, substituted or additional charge under subsection (2)(a) to (¢) is
to be regarded for the purposes of this Part as allocated for summary hearing.

Where a charge is referred under subsection (2)(e) to the Director of Service
Prosecutions, the charge and any other charge brought in respect of the same
case are to be regarded for the purposes of this Part as allocated for Court
Martial trial.

CO to hear charge allocated for summary hearing

This section applies in respect of a charge which is regarded for the purposes
of this Part as allocated for summary hearing.

The accused’s commanding officer must hear the charge summarily unless—
(a) he exercises his powers under section 123(2)(b). (d) or {(¢) in
respect of the charge (substitution of charge, discontinuance of

proceedings, or referral to DSP); or

(b) the accused elects Court Martial trial of the charge (see section
129).

Subsection (2) is subject to sections 32 (charges capable of being hcard

summarily) and 54 (charges which may be heard summarily only with
permission or by senior officer).

10



(2)

(3)

(4
(5)

(6)

(7)

Powers of DSP in respect of charge allocated for Court Martial trial
This section applies where a charge against a person (“the accused™) is for the
time being regarded for the purposes of this Part as allocated for Court Martial
trial.
The Director of Service Prosecutions may—-

(a) amend the charge;

(b} substitute for the charge another charge against the accused,;

{C) bring an additional charge against the accused:

(d)  discontinue proceedings on the charge:

(e) refer the charge to the accused’s commanding officer, but only

if the charge is capable of being heard summarily (sce section

32y

H allocate the charge for trial by the Service Civilian Court, but
only if the charge s one that that court has jurisdiction to try;

(g) make a direction under section 127(1) or (2} (directions barring
further procecdings) in respecet of the offence charged or any
offence that could be charged under paragraph (¢) above.

Court Martial rules may restrict the exercise of powers under subsection (2) -

(a) aller arraignment by the Court Martial; or

(M after referral of the charge to the Court Martial under scction
279(4) or 280(3) (referral by SCC) . ..

(c)

Any additional charge brought under subsection (2)(c) must be in respect of
the case as respects which the charge mentioned in subscction (1) was
brought.

Any amended, substituted or additional charge under subsection (2)(a) to (c) is
to be regarded for the purposes of this Part as allocated for Court Martial trial.

Any charge referred under subsection (2)(e) to a commanding officer is to be
regarded for the purposes of this Part as altocated for summary hearing.



(8)

126

(1)

(2)

(3)

(4

(5}

(6)

(7

Any charge allocated under subsection (2)(f} is 10 be regarded for the purposes
of this Part as allocated for Service Civilian Court trial.

Powers of DSP in respect of charge allocated for SCC trial

This section applies where a charge against a person (“the accused™) is for the
time being regarded for the purposes of this Part as allocated for Service
Civilian Court trial.

The Director of Service Prosecutions may—

(a) amend the charge:

{b)  substitute for the charge another charge against the accused;

(c) bring an additional charge against the accused;

(d) discontinue proceedings on the charge:

(e) allocate the charge for trial by the Court Martial;

(O make a direction under section 127(1) or (2) (directions barring
further proceedings) in respect of the offence charged or any
offence that could be charged under paragraph (c) above.

SCC rules may restrict the exercise, after a decision by the Service Civilian
Court under section 279 as to whether it should try the charge. of powers

under subsection (2).

Any amended. substituted or additional charge under subsection (2)(a) to (<)
must be one that the Service Civilian Court has jurisdiction to try.

Any additional charge brought under subsection (2)(¢) must be in respect of
the casc as respects which the charge mentioned in subsection (1) was
brought.

Any amended, substituted or additional charge under subsection (2)(a) to (¢) is
to be regarded for the purposes of this Part as allocated for Service Civilian
Court trial.

Any charge allocated under subsection (2)Xe) is to be regarded for the purposes
of this Part as allocated for Court Martial trial.
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(1)

2)
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(3)

CHAPTER 3
SUPPLEMENTARY

Directions by DSP barring further proceedings

A direction under this subsection is a direction that for the purposes of section
63 the person specified in the direction is 1o be treated as acquitted of the
service offence so specified.

A direction under thts subsection is a dircction that for the purposes of
sections 63 and 64 the person specified in the direction is to be treated as
acquitted of the service offence so specilied.

Regulations for purposes of Part 5

The Secretary of State may by regulations make such provision as he
considers necessary or expedient for the purposes of any provision of this Part.

Regulations under this section may in particular make provision—

(a) for the delegation by a commanding officer of any of his
{functions;

(b) as to the bringing, amendment and substitution of charges:

{©) as 1o the referral of cases and charges, including provision
requiring a commanding officer in prescribed circumstances to
refer a case or charge to the Dircctor of Service Prosecutions;

(d) as to the examination ot witnesses for the purpose of obtaining
information of assistance to the Director of Service
Prosecutions in connection with his functions under Chapter 2,

(e) requiring prescribed persons to be notified of prescribed
matters.

In subsection (2) “prescribed”™ means prescribed by regulations under this
section.
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PART 3
POWERS OF ARREST, SEARCH AND ENTRY

CHAPTER 3A
TESTING FOR ALCOHOL AND DRUGS TN CONNECTION WITH A
SUSPECTED OFFENCE OR ACCIDENT
LN SLSRICION Obedddebd N b

Preliminary testing for alcohol and drugs
Commanding officer's power to require preliminary tests
This section applies in the situations described in subsections (1) to (3C).
The first situation is | i~ ~action-apphies where the commanding officer of a
person subject to service law has reasonable cause to believe that that
person—

(a) is committing a safety-critical duty offence relevin-otlence; or

(b) has committed such an « #wiewvant offence and still has alcohol or a
drug in the body or is still under the influence of a drug.
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The sccond situation is Fhes—wethan—abw-upphes where the commanding
officer of a person who is a civillan subject to service discipline has
reasonable cause to believe that that person—

(a) is committing an offence under section 42 as respects which the
corresponding offence under the law of England and Wales 1s an
olfence under scction 78, 79, 92 or 93 of the Railways and Transport
Safety Act 2003 (maritime and aviation offences); or

(b has committed such an offence under section 42 and still has alcohol or
a drug in the body or is still under the influence of a drug.

The third situation is where the commanding officer of a person subject to
service law or of a person who is a civilian subject to service discipline has

reasonable cause to believe that—

(a) there has been an accident involving an aircraft or a ship; and



(b}  at the time of the accident, the person was carrying out an aviation
function in relation to the aircraft or a marine function in relation to the
ship.

(3B) The fourth situation is where the commanding officer of a person subject to
service law or of a person who is a civilian subject to service discipline has
reasonable cause to belicve that—

(@) there has been an accident involving an aircralt or a ship,

(b) before the accident. the person carried out an aviation function in
relation to the aircraft or a marine function in relation to the ship; and

(c) it is possible that the carrying out of the function by the person may
have caused or contributed to—

(i) the occurrence of the accident;

(ti)  any dcath, injury to a person, damage to property or
environmental harm resulting from the accident; or

(ii1)  any risk of death or of such injury, damage or harm created by
the accident.

(3C) The fifth situation is where the commanding officer of a person subject to
service law or of a person who is a civilian subject to service discipline has
reasonable cause 1o belicve that—

(a) there has been an accident which resulted in or created a risk of—
(i) death;
(i1} serious injury to any person:
(iii}  serious damage to property; or
(iv)  serious environmental harm;

(b)  the person—

(i) was carrying out a safcty-critical function at the time of the
accident; or

(ii) carried out a safety-critical function before the accident: and

(c) it is possible that the carrying out of the safety-critical function by the
person may have caused or contributed to—

(1) the occurrence of the accident;



4)

(5)

(6)

(7

(8)

3AA

(2)

(i) the death. injury, damage or harm; or

(iii)  the risk of death, injury, damage or harm.
Where this section applies, the commanding oflicer may require the person
mentioned in subsection (1), (3), (3A), (3B) or (3C) (“'the affected person™)
sithace ot s by or £33 e saspested-person ) to co-operate with any one or
more of—
(a) a preliminary breath test (see section 93B);
()] a preliminary impairment test {sec section 93C);

(c) a preliminary drug test (see section 93D).

The Defence Council may by regulations provide for the delegation by a
commanding olficer of the commanding officer's functions under this section.

A person who. without reasonable excuse, fails to comply with a requircment
imposed under subsection (4) commits an offence.

A person guilty of an offence under this section is liable to any punishment
mentioned in the Table in section 164, but any sentence of imprisonment

imposcd in respect of the offence must not exceed two years.

For the purposes of this section, a person does not co-operate with a
preliminary test unless the person's co-operation—

(a) is sufficient to enable the test to be carried out; and

(b) is provided in such a way as to enable the objective of the test to be
satisfactorily achieved.

Section 93A: interpretation

In section 93A(1), “safety-critical duty offence™ means—

{a) an offence under section 20A; or

(b) an offence under section 20(1)}a) in respect of a safety-critical duty (as
defined in section 931},

In section 93A(3A)and (3B)y—
*aviation function™ means a role or activity in connection with aviation

that is specified, or of a description specified. by regulations made by
the Defence Council tor the purposes of those subsections;



(3)

4)

(5)

(6)

(7

93B

(1

“marine function™ means a role or activity in connection with a ship or
ships that is specified, or of a description specified, by regulations
made by the Defence Council for the purposes of those subsections.

‘The Defence Council may specify a role or activity (or description of role or
activity) under subsection (2) only if carrying it out with ability impaired by
alcohol or drugs would result in a risk of—

{a) death,

(b}  serious injury Lo any person,
(¢) serious damage to property, or
{d) serious envirenmental harm,
but this is subject to subsection (4).

The Defence Council’s powers under subsection (2) include power to specify
a role or activity that is undertaken in preparation for, or in connection with.
the carrying out of a role or activity (or description of role or activity) that
satisfies the test in subsection (3), cither by specilying such a role or activity
generally or by specifying a particular role or activity.

For the purposes of section Y3A(3A) and (3B), an accident does not involve an
aircraft or a ship simply because it takes place on an aircraft or ship.

In section 93A(3C), references to the carrying out of a safety-critical function
are to—

(a) the performance by a person subject to service law of a duty specified.
or of a description spceified. by regulations under section 20A(2) or of
any other salety-critical duty (as defined in section 931); or

(b) the carrying out by a person who is a civilian subject to service
discipline, in the course of the person’s employment, of a role or
activity which, if it were carried out by a person subject 1o service law
in the course of his or her duty, would be a safety-critical duty.

References in section 93A and this section to a person carrying oul a function
include a failure by the person to carry out a function at a time when the
person 1s responsible for carrying it out (and related expressions are to be read
accordingly).

Preliminary breath test

In a situation described in section 33A(1) or (3), a preliminary breath test is a
procedure administered by a service policeman under which




(1A)

(3)

93C

(1)

(a) the affected ~uspected person provides a specimen of breath; and

(b) the specimen is used for the purpose of obtaining, by means of an
approved device. an indication whether the proportion of alcohol in the
person's breath or blood is likely to be such as is neeessary for the

cammission of the suspected offence.

In a situation described in section 93A(3A), (3B) or (3C), a preliminary breath
test is a procedure administered by a service policeman undet which—

{a)  the affected person provides a specimen of breath; and

(b)  the specimen is used for the purpose of obtaining, by means of an
approved device, an indication of the proportion of alcohol in the
person’s breath or blood.

A preliminary breath test may be administered only—

(a) al or near the place where the requirement to co-operalte with the test is
imposed;

(b)  at aservice police establishment determined by the service policeman;
or

(c) at a medical establishment.

[n this section “the suspected offence™ means an offence mentioned in section
93A(I)a) Y3a2s or (3)a) which the commanding officer has reasonable
cause to believe has been committed.

Preliminary impairment test

A preliminary impairment test is a procedure under which a service
policeman—

(a) observes the affected ~uopecied person performing tasks specified by
the serviee policeman; and

(b) makes such other observations of the affected ~u~peoted person's
physical state as the service policeman thinks expedient,

A preliminary impairment test may be administered only—

{a) at or near the place where the requirement to co-operate with the test is
imposed;

(by  ata service police establishment determined by the service policeman;
ar



(3)

4

(5}

(6)

(7)

93D

(1)

(2)

(c) al a medical establishment.

The Provost Marshals {(acting jeintly) must issuc, and may from time to time
revise, a code of practice about—

{(a) the kind of task that may be specified for the purposes of a preliminary
impairment test;

(b)  the kind of obscrvation of physical state that may be made in the
course of a preliminary impairment (est;

{c) the way in which a preliminary impairment test should be
administered: and

(d) the inferences that may be drawn by a service policeman from
observations made in the course of a preliminary impairment test.

In subsection (3) “the Provost Marshals™ means the Provost Marshals of each
of the service police forees,

A service policeman administering a preliminary impairment test must have
regard to the code of practice.

A service policeman may administer a preliminary impairment test only if the

service policeman is approved for that purpose by a Provost Marshal of a

service police force.

A code of practice under this section may include provision about—

(a) the giving of approval under subsection (6): and

(b) in particular. the kind of training that a service policeman should have
undergone. or the kind of qualification that a service policeman should
possess, before being approved under that subsection.

Preliminary drug test

A preliminary drug test is a procedure administered by a scrvice policeman
under which—

(a) a specimen of sweat or saliva is obtained from the alfected epsovivs
person: and

() the specimen is used for the purpose of oblaining, by means of an
approved device. an indication whether there is a drug in the person's

body.

A preliminary drug test may be administered only—
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(D

(2)

(3)

(4

(5)

(a) al or near the place where the requirement to co-operate with the test 1s
imposcd:;

(b) at a service police establishment determined by the service policeman;
or

(c) at a medical establishment.

Provision of specimens for analvsis
Provision of specimens for analysis

This section applies in relation to an investigation into whether a person has
committed—

(a) an offence under section 20A;

5)] an offence under section 20(1)(a) in respect of a safety-critical duty (as
defined by section 931); or

(c) an offence under section 42 as respects which the corresponding
offence under the law of England and Wales is an otfence under
section 78, 79, 92 or 93 of the Railways and Transport Safety Act
2003,

In the course of the investigation a service policeman may require the
person—

(a)  to provide two specimens of breath for analysis by means of an
approved device;

(b) to provide a specimen of blood or urine {or a laboratory test.

A rcequirement under this section may be imposed only at a service police
establishment or a medical establishment.

For the purposes of this section and section 93F, a person does not provide a
specimen of breath for analysis unless the specimen—

(1) is sullicicnt 10 cnable the analysis to be carricd out; and

(b) is provided in such a way as 10 enable the objective of the analysis to
be satisfactorily achieved.

For the purposes of this section and section 93F, a person provides a specimen
of blood if and only if—

(a) he consents to the taking of such a specimen from him:



(6)

(7

(8)

)

(10)

(mn

(b) the specimen is taken from him by a registered medical practitioner or
registered nurse: and

(c) the specimen is of sufficient quantity to enable it to be divided into two
parts for the purposes of analysis.

For the purposes of this section and section 93F, a person provides a specimen
of urine if and only if the specimen—

(a) is provided within one hour of the requirement for its provision being
made and after the provision ol a previous specimen of urine; and

(b) is of sufficient quantity to enable it to be divided into two parts for the
purposes of analysis.

Where the provision of a specimen may be required under this section. the
question of whether it is to be breath, blood or urine, and in the case of blood
the question of who is to be asked to take it. is to be decided by the service
policeman imposing the requirement.

But where a service policeman decides for the purposes of subsection (7) to
require the provision of a specimen of blood. there shall be no requirement to
provide such a specimen if—

(a) the registered medical practitioner who is asked to take the specimen
is of the opinion that, for medical reasons, it cannot or should not be
taken; or

(b) the registered nurse who is asked 1o take it s of that opinion and there
is no contrary opinion from a registered medical practitioner;

and where by virtue of this subsection there can be no requirement to provide
a specimen of blood, the service policeman may require a specimen of urine
instead.

A service policeman must, on requiring a person 1o provide a specimen in
pursuance of this section. warn the person that a failure to provide it may
render the person liable to proceedings for a service offence.

A person who. without reasonable excuse, fails to provide a specimen when
required to do so in pursuance of this section is guilty of an offence.

A person guilty of an oftence under this scetion is hiable to any punishment
mentioned in the Table in scction 164, but any sentence of imprisonment
imposed in respect of the offence must not exceed two years.
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(1)

(2)

923G

(1)

(2)

Further provision about specimens under section 93E

Where two specimens of breath are provided by a person in pursuance of
section 93E, the one with the lower proportion of alcohol in the breath is to be
used and the other is to be disregarded.

If the specimen with the lower proportion of alcohel contains no more than a
prescribed proportion of alcohol, the person who provided it may claim that it
should be replaced by such a specimen of blood or urine as may be required
under scction 93E.

If the person then provides such a specimen, neither specimen of breath is to
be used.

In subsection (2) “prescribed” means prescribed by regulations made by the
Defence Council for the purposes of this section; and the regulations may
prescribe different proportions of alcohol in relation to different kinds of
offence.

On a request made at the time a specimen of blood or urine is provided under
section 93E, the person who provided the specimen must be given a part of the
specimen sufficient for the purposes of analysis.

Specimens of blood from persons incapable of consenting

A service policeman may request a registered medical practitioner to take a
specimen of blood from a person (“the person concerned™), irrespective of
whether that person consents, if—

(a) the service policeman would (in the absence of any incapacity of the
person concerned and of any objection under section 93H) be entitled
under section 93E to require the person concerned to provide a
specimen of blood for a laboratory test;

(b} it appears to the service policeman that the person concerned has been
involved in an accident that constitutes or is comprised in the matter
that is under investigation or the circumstances of that matter;

(c) it appears to the service policeman that the person concerned is or may
be incapable of giving a valid consent to the taking of a specimen of
blood (whether or not consent has purportedly been given): and

(d) it appears to the service policeman that that person's incapacity is
attributable to medical reasons.

It is lawful for a registered medical practitioner to whom a request is made
under this section, if that practitioner thinks fit—
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(6)

(7)

(8)
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(2)

(3)

(a) to take a specimen of blood from the person concerned irrespective of
whether that person consents; and

(b) to provide the specimen 10 a service policeman.

The specimen must be of sufficient quantity to enable it o be divided into two
parts for the purposes of analysis.

If a specimen is taken in pursuance of a request under this scction, it must not
be subjected to a laboratory test unless the person concerned-—

(a) has been informed that it was taken:

(b)  has been required by a service peliceman to give permission for a
laboratory test of the specimen; and

(c) has given permission.

A service policeman. on requiring a person to give permission for the purposes
of this section for a laboratory test of a specimen, must warn the person that a
failure to give the permission may render the person liable to proccedings for
a service offence.

On a request made at the time a person gives permission under this section for
a laboratory test ol a specimen, that person must be given a part of the
specimen sufficient for the purposes of analysis.

A person who. without reasonable excuse, fails to give permission for a
laboratory test of a specimen taken from the person under this section is guilty
of an offence.

A person guilty of an offence under this section is liable to any punishment
mentioned in the Table in section 164, but any sentence of imprisonment
imposed in respect of the offence must not exceed two years.

General provisions relating to testing
Patients in medical establishments

This section applics in relation to a person who is at a medical establishment
as a patient.

The person shall not be required to co-operate with a preliminary test or to
provide a specimen under scction 93E unless the responsible medical
professional has been notified of the proposal to impose the requirement.

If the responsible medical professional objects on medical grounds the
requirement must not be imposed.



(4)

(6)

(7)
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(1)

If the responsible medical professional does not object on medical grounds
and the requirement is imposed, the requirement must be for co-operation with
a preliminary test administered, or for the provision of a specimen. at the
medical establishment.

No specimen of blood may be taken {rom the person under section 93G, and
the person may not be required to give permission for a laboratory test of a
specimen taken under that section. unless the responsible medical
professional—

(a) has been notified of the proposal that the specimen be taken or of the
proposal to make the requirement; and

(b) has not objected on medical grounds.
[n this section “the respensible medical protessional™ means—

(a) the registered medical practitioner in immediate charge of the person's
case; or

(b) if there is no such registered medical practitioner, the registered nurse
in immediate charge of the person's case.

In this section “medical grounds™ means—

(a) in relation to a requirement to co-operate with a preliminary test or to
provide a specimen under section 93L, the ground that the requirement,
or compliance with it by the patient, or any warning required by
section 93E(9). would be prejudicial to the proper care and treatment
of the patient;

(b in relation to the taking of a specimen under section 93G or a
requirement to give permission for a laboratory test of a specimen
taken under that section, the ground that the taking of the specimen, the
requirement, or any warning required by section 93G(5). would be so
prejudicial.

Definitions for purposes of Chapter 3A

In this Chapter- -

“approved”, in relation to a device, means approved by the Secretary
of State;

“drug” includes any intoxicant other than alcohol;

“medical establishment™ means any facility at which medical or
surgical treatment for in- or out-patients is provided;

12



“preliminary test” means—

(a) a prcliminary breath test within the meaning of section
93B;

(b}  a preliminary impairment test within the meaning of
section 93C; or

(c) a preliminary drug test within the meaning of section
930):

“safety-critical duty”™ means a duty which the commanding officer of
the person mentioned in section 93A(1), 93AA(6)(a) or 93L(1)
reasonably believes is such that performing the duty with ability
impaired by alcohol or drugs would result in a risk of —

(a) death;

(b) scrious injury to any person;

(c) serious damage to property; or

(d) serious environmental harm;
“scrvice police establishment™ means any building or part of a
building. any structure, or any room {whether on land or on a ship)

which is used hy a service policeman for the performance of his duties.

(2) In this Chapter any reference to a service policeman includes a Royal Navy
coxswain.
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PART 3
POWERS OF ARREST, SEARCH AND ENTRY

CHAPTER 3A
TESTING FOR ALCOHOL AND DRUGS IN CONNECTION WITH A
SUSPECTED OFFENCE OR ACCIDENT
N L SN A L e

Preliminary testing for alcohol and drugs

93A Commanding officer's power to require preliminary tests

(A1) This section applies in the situations described in subsections (1) to (3C).

(1) The first situation is fhivsestion-apphes where the commanding officer of a
person subject to scrvice law has reasonable cause to believe that that
person—

(a) is committing a safety-critical duty offence relevint ativpee; or

(b) has committed such an a rebevunt offence and still has alcohol or a
drug in the body or is still under the influence of a drug.
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3 The second situation is -Fiby swetivit-glse-spphies where the commanding
officer of a person who is a civilian subject to service discipline has
reasonable cause to believe that that person—

(a) is committing an olfence under seetion 42 as respects which the
corresponding offence under the law of England and Wales is an
offence under section 78, 79, 92 or 93 of the Railways and Transport
Safety Act 2003 (maritime and aviation offences); or

(b} has committed such an oflence under section 42 and still has alcohol or
a drug in the body or is still under the influence of a drug.

(3A) The third situation is where the commanding officer of a person subject to
service law or of a person who is a civilian subject to service discipline has

reasonable cause to believe that—

(a) there has been an accident involving an aircraft or a ship; and



(b)

at the time ot the accident, the person was carrying out an aviation
function in relation to the aircraft or a marine function in relation to the
ship.

(3B)  The fourth situation is where the commanding officer of a person subject to
service law or of a person who is a civilian subject to service discipline has
reasonable cause to believe that—

(a)
(b)

(c)

there has been an accident involving an aircrafl or a ship;

before the accident, the person carried out an aviation function in
relation to the aircraft or a marine function in relation (o the ship; and

it is possible that the carrying out of the function by the person may
have caused or contributed to—

(i) the occurrence of the accident;

(1))  any death, injury to a person, damage to property or
environmental harm resulting from the accident; or

(tiiy  any risk of death or of such injury. damage or harm created by
the accident.

(3C)  The fifth situation is where the commanding officer of a person subject to
service law or of a person who is a civilian subjeet to service discipline has
reasonable cause to believe that-—

(a)

(b)

(c)

there has been an accident which resulted in or created a risk of—
(i death;

(i) scrious injury to any person:

(iit)  serious damage to property; or

(iv)  scrious environmental harm;

the person—
(i) was carrying out a safety-critical function at the time of the
accident; or

(i) carried out a safety-critical function before the accident; and

it is possible that the carrying out of the safety-critical function by the
person may have caused or contributed to—-

(1) the occurrence of the accident;



(4)

(5)

(6)

(7

(8)
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(1)

(2)

(ii)  the death. injury, damage or harm; or

(iii)  the risk of death, injury, damage or harm.
Where this section applies, the commanding officer may require the person
mentioned in subsection (1), (3), (3A). (3B) or (3C) (“the affected person™)
sebemcbion {H 1 od S e srepceiedepesaon 1 Lo co-operate with any one or
more of—
(a) a preliminary breath test (sec¢ scction 93B);
) a prcliminary impairment test (see section 93C);

(©) a preliminary drug test (see section 93D).

The Defence Council may by regulations provide for the delegation by a
commanding officer of the commanding officer's functions under this section.

A person who. without reasonable excuse, fails to comply with a requircment
imposed under subsection (4) commits an offence.

A person guilty of an offence under this section is liable to any punishment
mentioned in the Table in section 164, but any scntence of imprisonment

imposed in respect of the offence must not exceed two years,

For the purposes of this scction, a person does not co-operate with a
preliminary test unless the person's co-operation—

(a) is sufficient to enable the test to be carried out; and

(b) is provided in such a way as 1o cnable the objective of the test to be
satisfactorily achieved.

Section 93A: interpretation

In section 93A(1), “safety-critical duty offence™ means—

(a) an offence under section 20A; or

(b) an offence under section 20(1)(a) in respect of a safety-critical duty (as
defined in section 931).

In section 93A(3A) and (3B)—-
“aviation function™ means a role or activity in connection with aviation

that is specified, or of a description specified, by regulations made by
the Defence Council for the purposes of those subsections:
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(3)

(6)

(7)
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(1)

“marine function™ means a role or activity in conncction with a ship or
ships that is specified. or of a description specified, by regulations
made by the Defence Council for the purposes of those subsections.

The Defence Council may specify a role or activity (or description ol role or
activity) under subsection (2) only if carrying it out with ability impaired by
alcohol or drugs would result in a risk of—

(a) decath,

(b) serious injury o any person,
(c) serious damage to property, or
(d) serious environmental harm,
but this is subject to subsection (4).

‘The Defence Council’s powers under subsection (2) include power to specily
a role or activity that is undertaken in preparation for, or in connection with,
the carrying out of a role or activity (or description of role or activity) that
satisfies the test in subsection (3), cither by specifying such a role or activity
generally or by specifying a particular role or activity.

For the purposes of section 93A(3A) and (3B), an accident does not involve an
aircraft or a ship simply because it takes place on an aircraft or ship.

In section 93A(3C). references to the carrying out of a safety-critical function
are to—

(a)  the performance by a person subject to service law of a duty specilied,
or of a description specified, by regulations under section 20A(2) or of
any other safety-critical duty (as defined in section 931); or

{b)  the carrying out by a person who is a civilian subject to service
discipline. in the course of the person’s employment, of a role or
activity which, if it were carried out by a person subject to service law
in the course of his or her duty, would be a safety-critical duty.

References in section 93A and this section to a person carrying out a function
include a failure by the person to carry out a function at a time when the
person is responsible for carrying it out {and related expressions are 1o be read
accordingly).

Preliminary breath test

In a situation described in section 93A(1) or (3), a preliminary breath test 1s a
procedure administered by a service policeman under which—
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(a) the affected ~uspevted person provides a specimen of breath; and

(b) the specimen is used for the purpose of obtaining, by means ol an
approved device, an indication whether the proportion of alcohol in the
person's breath or blood is likely to be such as is necessary for the

commission of the suspected offence.

In a situation described in section 93A(3A), (3B) or (3C), a preliminary breath
test is a procedure administered by a service policeman under which—

(a)  the affected person provides a specimen of breath; and

(b) the specimen is used for the purpose of obtaining, by means of an
approved device. an indication of the proportion of alcohol in the
person’s breath or blood.

A preliminary breath test may be administered only—

(a) at or near the place where the requirement to co-operate with the test is
imposed;

(b)  at aservice police establishment determined by the service policeman;
or

(c) at a medical establishment.

In this section “the suspected offence™ means an offence mentioned in section
93A(1)Xa) 93463 or (3)a) which the commanding officer has reasonable
cause to believe has been committed.

Preliminary impairment test

A preliminary impairment test is a procedure under which a service
policeman —

(a) obscrves the affected suspwcte<d person performing tasks specified by
the service policeman; and

(b) makes such other observations of the affected suspoaivd person's
physical state as the service policeman thinks expedient.

A preliminary impairment test may be administered only—

(a) at or near the place where the requirement to co-operate with the test is
imposed;

(b) at a service police establishment determined by the service policeman;
or
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(c) at a medical ¢stablishment.

The Provost Marshals (acting jointly) must issue, and may from time (o time
revise, a code of practice about—

{(a) the kind of task that may be specified for the purposes of a preliminary
impairment test;

{b)  the kind of observation of physical state that may be made in the
course of a prelimtnary impairment test;

(c) the way in which a preltminary impairment test should be
administered; and

(d) the inferences that may be drawn by a scrvice policeman from
observations made in the course of a preliminary impairment test.

In subsection (3) “the Provost Marshals™ means the Provost Marshals of each
of the service police forees.

A scrvice policeman administering a preliminary impairment test must have
regard to the code of practice.

A scrvice policeman may administer a preliminary impairment test only if the

service policeman is approved for that purpose by a Provost Marshal of a

service police foree.

A code of practice under this section may include provision about—

{a) the giving of approval under subsection (6); and

(b) in particular. the kind of training that a service policeman should have
undergone. or the kind of qualification that a service policeman should
possess, before being approved under that subscction.

Preliminary drug test

A preliminary drug test i1s a procedure administered by a service policeman
under which

(a) a specimen of sweat or saliva is obtained from the affected «ispuic|
person; and

(b) the specimen is used for the purpose of obtaining, by means of an
approved device, an tndication whether there is a drug in the person's

body.

A preliminary drug test may be administered only--
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{a) at or near the place where the requirement to co-operate with the test is
imposed;

(h) at a service police establishment determined by the service policeman;
or

(¢) at a medical establishment.

Provision of specimens for anclysis
Provision of specimens for analysis

This section applies in relation to an investigation into whether a person has
committed—

{a) an oftence under section 20A;

(b) an offence under section 20(1)(a) in respect of a safety-critical duty (as
defined by section 93]); or

(c) an offence under section 42 as respects which the corresponding
offence under the law of England and Wales is an offence under
section 78, 79, 92 or 93 of the Railways and Transport Safety Act
2003.

In the course of the investigation a service policeman may require the
person—

(a) to provide two specimens of breath for analysis by means of an
approved device;

{b)  to provide a specimen of blood or urine for a laboratory test.

A requirement under this section may be imposed only at a service police
establishment or a medical establishment,

For the purposes of this section and section 93F, a person does not provide a
specimen of breath for analysis unless the specimen—

(a) is sufficient to enable the analysis to be carried out: and

(b) is provided in such a way as to enable the objective of the analysis to
be satisfactorily achieved.

For the purposes ol this section and section 93F, a person provides a specimen
of blood il and only if—

(a) he consents to the taking ot such a specimen from him:
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(b) the specimen is taken from him by a registered medical practitioner or
registered nursc; and

(c) the specimen is of sufficient quantity to enable it to be divided into two
parts for the purposcs of analysis.

For the purposes of this section and section 93F. a person provides a specimen
of urtne if and only if the specimen—

(a) is provided within one hour of the requirement for its provision being
made and after the provision of a previous specimen of urine; and

(b) is of sufficient quantity to enable it to be divided into two parts for the
purposes of analysis.

Where the provision of 4 specimen may be required under this section. the
question of whether it is to be breath, blood or urine, and in the case of blood
the question of who is to be asked to take it. is 1o be decided by the service
policeman imposing the requirement.

But where a service policeman decides for the purposes of subsection (7) to
require the provision of a specimen of blood, there shall be no requirement 1o
provide such a specimen if—

(a)  the registered medical practitioner who is asked to take the specimen
ts of the opinion that. for medical reasons, it cannot or should not be
taken: or

(b)  the registered nurse who ts asked to take it is of that opinion and there
is no contrary opinion from a registered medical practitioner;

and where by virtue of this subscction there can be no reguirement to provide
a specimen of blood. the service policeman may require a specimen of urine
instead,

A service policeman must. on requiting a person to provide a specimen in
pursuance of this section, warn the person that a failure to provide it may
render the person liable to proceedings for a service offence.

A person who, without reasonable excuse, fails to provide a specimen when
required to do so in pursuance of this section is guilty of an offence.

A person guilty of an offence under this section is liable to any punishment
mentioned in the Table in section 164, but any sentence of imprisonment
imposed in respect of the offence must not exceed two years.
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Further provision about specimens under section 93E

Where two specimens of breath are provided by a person in pursuance of
section 93E. the onc with the lower proportion of alcohol in the breath is to be
used and the other is to be disregarded.

If the specimen with the lower proportion of alcohol contains no more than a
prescribed proportion of alcohol, the person who provided it may claim that it
should be replaced by such a specimen of blood or urine as may be required
under section 931,

If the person then provides such a specimen, neither specimen of breath is to
be used.

In subsection (2) “prescribed”™ means prescribed by regulations made by the
Defence Council for the purposes of this section; and the regulations may
prescribe different proportions of alcohol in relation to different kinds of
offence.

On a request made at the time a specimen of blood or urine is provided under
section 93E. the person who provided the specimen must be given a part of the
specimen suflicient for the purposes of analysis.

Specimens of blood from persons incapable of consenting

A service policeman may request a registered medical practitioner to take a
specimen of blood from a person (“the person concerned™), irrespective of
whether that person consents, if—

(a) the service policeman would (in the absence of any incapacity of the
person concerned and of any objection under section 931) be entitled
under section 93E to require the person concerned to provide a
specimen of blood for a laboratory test:

(b) it appears to the service policeman that the person concerned has been
involved in an accident that constitutes or is comprised in the malter
that is under investigation or the circumstances of that matter;

(c) it appears to the service policeman that the person concerned is or may
be incapable of giving a valid consent to the taking of a specimen of
bloed (whether or not consent has purportedly been given); and

(d) it appears to the service policeman that that person's incapacity is
attributable to medical reasons.

It is lawlul for a registered medical practitioner to whom a request is made
under this section, il that practitioner thinks fit—
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(a) to take a specimen of blood from the person concerned irrespective of
whether that person consents; and

(by  to provide the specimen to a service policeman.

The specimen must be of sufficient quantity to enable it to be divided into two
parts for the purposes of analysts.

If a specimen is taken in pursuance of a request under this section. it must not
be subjected to a laboratory test unless the person concerned-—

(1) has been informued that it was taken;

{b) has been required by a service policeman to give permission for a
laboratory test of the specimen; and

(c) has given permission.

A service policeman. on requiring a person to give permission for the purposes
of this section for a laboratory test of a specimen, must warn the person that a
failure to give the permission may render the person liable to proceedings for
a service offence.

On a request made at the time a person gives permission under this section for
a laboratory test of a specimen. that person must be given a part of the
specimen sufficient for the purposes of analysis.

A person who, without reasonabie cxcuse, fails to give permission for a
laboratory test of a spectmen taken from the person under this section is guilty
of an offence.

A person gutlty of an offence under this section is ltable to any punishment
mentioned in the Table in section 164, but any sentence of imprisonment
imposed in respect of the offence must not exceed two years.

General provisions relating (o testing
Patients in medical establishments

This section applies in relation to a person who is at a medical establishment
as a patient.

The person shall not be required to co-operate with a preliminary test or to
provide a specimen under section 93E unless the responsible medical
professional has been notified of the proposal to impose the requirement.

If the responsible medical professional objects on medical grounds the
requirement must not be imposed.
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If the responsible medical professional does not object on medical grounds
and the requirement is imposed, the requirement must be for co-operation with
a preliminary test administered, or for the provision of a specimen, at the
medical establishment.

No specimen of blood may be taken from the person under section 93G, and
the person may not be required to give permission for a laboratory test of a
specimen taken under that section, unless the responsible medical
professional—

(a) has been notified of the proposal that the specimen be taken or of the
proposal to make the requirement; and

(b} has not objected on medical grounds.
In this section “the responsible medical professional™ means- -

(a) the registered medical practitioner in immediate charge of the person's
case; or

(b} if there is no such registered medical practitioner, the registered nursc
in immediate charge ol the person's case.

In this section “medical grounds™ means—

(a) in relation to a requirement to co-operate with a preliminary test or to
provide a specimen under scction 93E, the ground that the requirement,
or compliance with it by the patient, or any warning required by
section 93E(9), would be prejudicial to the proper care and treatment
of the patient;

(b) in relation to the taking of a specimen under section 93G or a
requircment to give permission for a laboratory test of a specimen
taken under that section, the ground that the taking of the specimen, the
requirement, or any warning required by section 93G(5), would be so
prejudicial.

Definitions for purposes of Chapter 3A

In this Chapter—

“approved”, in relation to a device, means approved by the Sceretary
of State;

“drug” includes any intoxicant other than alcohol;

“medical establishment™ means any facility at which medical or
surgical treatment for in- or out-patients is provided;
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“preliminary test” means

(a) a preliminary breath test within the meaning of section
93B;

(b) a preliminary impairment test within the meaning of
section 93C; or

(c) a preliminary drug test within the meaning of section
93D

“safety-critical duty™ means a duty which the commanding officer of
the person mentioned in section 93A(1), 93AA(6)(a) or 93E(1)
reasonably believes is such that performing the duty with ability
impaired by alcohol or drugs would result in a risk of—

(a) death;

(b) Serious infury to any person:

(c) scrious damage Lo property: or

(d) serious ¢nvironmental harm;
“service police establishment™ means any building or part of a
building, any structure, or any room (whether on land or on a ship)

which is used by a service policeman for the performance of his duties.

(2) In this Chapter any reference te a service policeman includes a Royal Navy
coxswain.



