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CONSIDERATION OF THE CHILDREN AND FAMILIES BILL PROVISIONS IN LIGHT OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS AND THE UNITED NATIONS CONVENTION ON THE RIGHTS OF THE CHILD
Introduction
This Government has given detailed consideration to whether the provisions in the Bill are compatible with the European Convention on Human Rights (ECHR).  On introduction, the Secretary of State made a statement under section 19(1)(a) of the Human Rights Act 1998 that in his view the provisions of the Children and Families Bill are compatible with Convention rights as defined in section 1 of that Act.  This note sets out a summary of the issues considered by the Government and the conclusion reached as to why the provisions are compatible.
In addition, in preparing for the Bill the Government has considered the Bill provisions in light of those rights set out in the United Nations Convention on the Rights of the Child (UNCRC). Not all of the Articles of the UNCRC are relevant to the Bill, but the Government has had particular regard to Article 3 – treating the best interests of the child as a primary consideration – and Article 5 – respecting the rights, responsibilities and duties of parents, the wider family and other people who are responsible for ensuring children’s safe and successful upbringing.  The Government has also paid particular attention to Article 12 – which gives children the right to express views on matters affecting them - and many of the provisions in the Bill take account of consultation with children and young people during their development.  
Some other specific Articles of the UNCRC are directly relevant to certain provisions in the Bill and examples of how they have been taken into account are given below.  Some of the provisions also address recommendations that were made by the UN Committee on the Rights of the Child following the last review of the UK’s progress in implementing the UNCRC in 2008. The Government is therefore confident that the Children and Families Bill will enhance implementation of the rights of children under the UNCRC.  
Bill Provisions
Adoption
Clause 1: Placement of looked after children with prospective adopters
ECHR
[bookmark: index_link_66]The Government has considered whether the provision aimed at encouraging early permanence placements through "fostering for adoption" is compatible with the Articles 6 and 8 rights of the birth parents and Article 8 rights of the child. The provision amends section 22C of the Children Act 1989 (“CA 1989”), which sets out the duties of a local authority in respect of accommodating looked after children – they must make arrangements for the child to live with his or her parents unless that is not reasonably practicable and consistent with the child's welfare, and it is only where this is not possible, that the local authority must then go on to consider all the other placement options available, and must decide which of those options is the most appropriate placement for the child (section 22C (5)). Section 22 of the CA 1989 applies in relation to that decision and requires the authority to safeguard and promote the child’s welfare in making a placement decision. The new provision will apply where the local authority have decided that the child cannot currently live with his or her parents, and consider that adoption is a possible outcome for the child. In those circumstances, the new provision will require the local authority to consider placing the child in a ‘fostering for adoption’ placement, which is a placement with foster parents who are also approved prospective adopters, but in their capacity as foster parents.
The practical effect will be that the child will go to live with people who are prospective adopters, who may be his potential adopters, notwithstanding that the local authority does not have authority to place the child for adoption.  It is important to note that such placements are already permitted in law under the CA 1989.  The aim of this provision is to encourage the more widespread use of the practice of early permanence placements in appropriate cases.
The Government would like to stress, however, that this provision does not bring forward the point at which the child is removed from his birth parents, or affect the process by which that decision is made. Nor does it affect the process by which the decision to place him for adoption is made by the court or affect the rights of the birth family in that regard. Absent parental consent, the decision whether to authorise the local authority to place the child for adoption remains one for the court at the placement order stage, and the birth parents retain their right to be involved in the process and to have full account taken of their views and wishes, as required. On the hearing of the placement order application, if the parents do not consent to the making of the order, the court will consider whether the parents' consent should be dispensed with. Under section 52(1)(b) of the Adoption and Children Act 2002 (“2002 Act”), the court can only dispense with parental consent to a placement or adoption order if it is satisfied that the welfare of the child requires it. The Government does not consider that there is an interference with the procedural requirements of Article 8 because, taken as a whole, the process sufficiently protects birth parents who are properly involved in the decision making process. 
In terms of the birth parents and child’s right to a family life, it is important to reiterate that unless and until the local authority has authority to place the child for adoption under the 2002 Act, the placement remains a placement under the CA 1989 of a looked after child with local authority foster parents. If the local authority decided that the child ought to be placed for adoption, it will be for the court to decide whether to make the placement order and until that order is made the placement is not an adoptive placement.  If the court does not make a placement order the child cannot be placed for adoption.
The Government acknowledges that the provision will mean that, in appropriate cases, local authorities will bring forward the point at which some children go to live with potential prospective adopters by a number of months, and that the fact that the child is living with those carers and may be forming attachments with them may weigh in the balance when the court is deciding whether the placement order is in the child's best interests.  However, the provision does not bring forward the point at which the child is removed from his parents.   Thus, at the placement order hearing stage, it will invariably be the case that the child no longer lives with parents - and the fact that he lives with another family will thus be a factor to be weighed in the balance against return home. Given that the new provision will only result in local authorities bringing forward the placement of the child with those carers by a relatively short period, it is not considered that this will have a significant effect on the rights of parents.
The Government concludes that, to the extent that Article 8 rights are engaged, such interference is both proportionate and legitimate given the importance of early placement for these children.
In terms of the Article 6 rights of the birth parents, and possibly other members of the birth family, even though, as mentioned above, it is likely that an attachment is formed between the foster parent and the child and that as a result, in cases where a placement order is subsequently sought, the court may conclude that the welfare of the child requires parental consent to the placement order to be dispensed with, for the reasons set out in the discussion on Article 8, the new provision does not affect the process by which decisions to remove a child from his birth family, or to place him for adoption, are made by the court, nor does it affect the rights of the birth family in that regard.  The Government is satisfied that this provision is compatible with Article 6 and 8 of the ECHR.
UNCRC
In terms of consideration of rights under the UNCRC, this provision is about a CA1989 placement of a looked after child with foster parents, rather than placement for adoption, however as the step of placing with foster parents envisaged by this provision may be a precursor to adoption, the Government has considered Article 21 of the UNCRC and of particular relevance is the requirement that States which operate a system of adoption should have the best interests of the child as their paramount concern.  It is important to note that this provision does not change the law relating to adoption. The legal position will still be that only adoption agencies, local authorities or registered adoption societies, can make arrangements for adoption. Section 1 of the 2002 Act provides that the paramount consideration of the court or an adoption agency must be the child’s welfare throughout his life, and section 1(4) of that Act contains the “welfare checklist” which requires the court/adoption agency to have regard to the child’s wishes and feelings, needs, background and relevant characteristics etc. The Government has also considered Article 12 UNCRC in this context which relates to a child’s right to express his or her views and for such views to be given due weight according to that child’s age and maturity.  The requirement to have regard to the child’s wishes and feelings under section 1(4) (which is not affected by this provision) is also relevant to that Article.  It is clear that the adoption system still has as its focus, the best interests of the child and clause 1 has not changed this.
In terms of the placement with foster parents who are prospective adopters under the CA 1989, section 22(3)(a) of that Act continues to be relevant to Article 3 UNCRC and the requirement that in all actions the best interests of the child should be the primary consideration. Section 22(3)(a) contains a duty to safeguard and promote the welfare of a child looked after by them. The Government has also considered Article 12 UNCRC in this context and notes that section 22(4) and (5) of the CA 1989 contain a duty to take the child’s wishes and feelings into account when placing him and this provision does not affect the operation of this requirement.  The Government is satisfied that this provision complies with the UNCRC in that regard.
Clause 2: Adoption Agencies: repeal of requirement to give due consideration to ethnicity
ECHR 
This provision repeals, as it applies in relation to England, the explicit requirement for adoption agencies to give due consideration to the child’s religious persuasion, racial origin and cultural and linguistic background.  However, in making the decision on who the child should be placed with for adoption, the adoption agency will be required by section 1(2) and (4) of the 2002 Act to give paramount consideration to the welfare of the child and to have regard to the child’s wishes and feelings, needs, background and any other relevant characteristics.  As such, consideration of the child’s religion and beliefs will continue to form part of the decision-making process as regards matching children with suitable prospective adopters.  The Government is conscious that this repeal might raise concerns under Article 9 of the Convention, in that where a child holds a particular religion or belief prior to an adoptive placement, it might be argued that, if he is placed with prospective adopters who do not share those beliefs, he will not be able to manifest that religion or belief during the placement or post adoption. The Government takes the view that this concern may be valid where the child is old enough to understand and to hold religious beliefs. In such cases clearly it will be for the adoption agency to take this into account and act compatibly with Article 9 when selecting suitable prospective adopters.  In any event, the Government is satisfied that this repeal is compatible with the ECHR.  
UNCRC
In relation to the UNCRC, the Government acknowledges the relevance of Article 14, and the same arguments apply in relation to that, as do in relation to ECHR Article 9.
In relation to Article 20 UNCRC, the Government is satisfied that the duties set out in section 1(2) and (4) of the 2002 Act require adoption agencies to give due regard to a child's "ethnic, religious, cultural and linguistic background" are in accordance with Article 20(3). 
Further, the Government notes the concluding observations of the Committee on the Rights of the Child in 2008 : "The Committee is concerned that children of African descent and children of ethnic minorities sometimes face long period waiting for adoption by a family of the same ethnic origin. The Committee recommends that the State party strengthen its efforts to facilitate that children, always in their best interests, are adopted as speedily as possible, taking in due account, inter alia, their cultural background".
The proposed legislation is designed specifically to tackle this issue.
Clause 6: The Adoption and Children Act Register
ECHR
The Government is satisfied that this provision, which will provide a power to make regulations to make provision enabling prospective adopters who are suitable to adopt a child to search and inspect the register for the purpose of assisting them to find a child appropriate for adoption, is compatible with the ECHR.  The Government accepts that there will be an interference with the Article 8 rights of the child, however any interference is compatible with  the ECHR in that it pursues the legitimate aim of speeding up the process for children who would benefit from being adopted, will be in compliance with a clear legislative framework relating to the collection, storage and disclosure of data, including the Data Protection Act 1998 and is proportionate in that there will be safeguards in place to prevent the unlawful processing of the personal data of the child.
Clauses 7 and 8: Contact (children in care of local authorities) and Contact (post adoption)
ECHR
These provisions have the aim of preventing the disruption to an adoptive placement that birth parents or other birth relatives may cause by inappropriate contact with the adopted child.  The Government has considered the Article 6 and 8 rights of the birth parents and the Article 8 rights of the child.  The Government is satisfied that these provisions are compatible with the ECHR.  
In terms of the Article 6 rights of the birth parents where the child is in the care of the local authority, the birth parents retain the same rights to be involved in the process that may lead to adoption, so therefore the Government is satisfied that the provisions are compatible with the birth parents’ ECHR rights.  
In terms of the Article 8 rights of the birth parents when the child is in local authority care, there will still be a duty on local authorities under section 34 of the CA 1989 to allow the child reasonable contact with this parents and local authorities may only refuse contact where it is necessary to safeguard and promote the child’s welfare and then for a limited period of time during with the authority may seek an order for no contact.  In light of this the Government is satisfied that these provisions are compatible with the parents’ Convention rights.
In terms of decisions about contact at the adoption order hearing or once the child is adopted, whilst clause 8 allows adopted parents to apply for an order to prevent future contact between the child and that child's birth parents or other members of the child's birth family, those members of the birth family will, if leave of the court is obtained, be able to apply to the court for contact with the child and when deciding whether to make an order about contact the child's welfare throughout their life will be the court's paramount consideration.  The Government is therefore satisfied that any interference with the birth parents' Article 8 rights has a legitimate aim and is proportionate.
UNCRC
The Government acknowledges the relevance of Article 9 of the UNCRC to this provision, and the same points apply in relation to it as in relation to Articles 6 and 8 of the ECHR.  The Government is satisfied that the amendments being made by the clauses have as their focus the best interests of the child.
Family Justice
Clause 10: Family Mediation Information and Assessment Meetings
ECHR
The Government has considered in particular Article 6 of the Convention in light of this provision and whether the requirement to attend such a meeting before making a “relevant family application” is compatible with Article 6.  The Government is satisfied that this provision does not restrict the essence of the right of access to a court. It is proportionate in that the requirement to attend such a meeting would not apply in cases where the matter should be brought urgently to the court or where attending such a meeting would otherwise be inappropriate. The Government is, therefore of the view, that the provision is compatible with Article 6 of the Convention.
UNCRC
The Government notes that not all cases to which the requirement to attend a mediation information and assessment meeting applies will involve disputes in relation to children. For example, there could be a financial dispute between a divorcing couple who have no children.
If a case does involve a child, then Articles 3, 9 UNCRC are relevant. 
As regards Article 3 (in all actions concerning a child the best interests of the child shall be a primary consideration), the Government does not consider that the requirement to attend a mediation information and assessment meeting in any way detracts from the application and importance of existing statutory provisions relating to the best interests of the child (for example, in section 1 CA 1989).
As regards Article 9, the Government does not consider that any very short delay in bringing proceedings to court which could result from first having to attend a mediation information and assessment meeting would amount to a breach of Article 9 obligations, especially as, as noted above, there will be exemptions from the requirement to attend a meeting in truly urgent cases.
Clause 11: Welfare of the child: parental involvement
ECHR
The Government recognises that the presumption inserted into section 1 CA 1989 by this clause engages Article 8 ECHR.  However, as all decisions the presumption applies to will still be made on the basis of the child’s welfare being the paramount concern and as the court (as a public body) will have to act compatibly with the ECHR when making such decisions, the Government is satisfied that the provisions are compatible with rights under Article 8.
UNCRC
Articles 3, 9 and 12 of the UNCRC are relevant to clause 11.  It might be thought that clause 11 may encourage the court to order that a child spend time with or reside with more than one parent, and as a result may cause the separation of that child from the other parent for a period of time against his will in contravention of Article 9 of the UNCRC. However, in the event that a court makes an order that a child is to spend time with or reside with more than one parent, it will only have done so after a careful consideration of the best interests of the child (bearing in mind that the child's welfare is the paramount consideration), and once it is satisfied that the involvement in that child's life of both parents is (a) without risk of harm to the child and (b) in the child's best interests. Any such order will therefore be compliant with Article 9 UNCRC and also with Article 3 of the UNCRC which requires that in all actions concerning children the best interests of the child shall be a primary consideration.  Further, because such decisions will, on the whole, be those in respect of which the court has to have regard to the factors in the ‘welfare checklist’[footnoteRef:1] (which include having particular regard to the ascertainable wishes and feelings of the child), this clause also complies with Article 12. [1:  Section 1(3) CA 1989.] 

Clause 13: Control of expert evidence, and of assessments, in children proceedings
ECHR
Whilst there is a possibility that an argument could be made that restrictions on the ability to provide expert evidence and admit such evidence to court raises Article 6 and Article 8 issues, the Government is of the view that it is highly unlikely that such arguments would be successful as such restriction on using expert evidence does not limit access to the court.  Further, there is not an unrestricted right to procure and adduce expert evidence.  The Government's view is that the clause is in pursuit of the legitimate aim of ensuring that such proceedings are not subject to undue delay or excessive cost, and of balancing the rights of the child with those of the parents, and that this is borne out by case law in relation to existing provisions. 
 The Government is therefore satisfied that introducing a requirement for permission to commission expert evidence, for an examination or assessment of the child for the purposes of the provision of such evidence or for expert evidence to be adduced and principles for determining whether such permission should be given, as set out in clause 13, would not amount to a breach of rights under Article 6 or 8 ECHR.
UNCRC
The two articles of the UNCRC of relevance in relation to this clause are Articles 3(1) and 12. 
In relation to Article 3(1) the Government recognises the importance of the welfare of the child in relation to the court's decisions relating to permission for expert evidence to be obtained or used. Subsection (7) expressly provides that when deciding whether to give permission the court is to have particular regard to any impact which giving permission would be likely to have on the welfare of the child concerned, including any impact which any examination or other assessment would be likely to have on the welfare of the child who would be examined or assessed. In addition, by virtue of subsection (6) the expert evidence is to be necessary to avoid the child being subjected to unnecessary examinations or assessments or the final decision in the proceedings being delayed as a result of waiting on unnecessary expert evidence. The court's control of expert evidence provided in the clause permits the court to balance the interests of the child and the parent when reaching a decision about the expert evidence to be permitted so that the court will have before it the necessary evidence to assist its determination of what is in the child's best interest when it is making the final decision in the proceedings.
With regard to Article 12, the clause does not change the court’s duty to have regard to matters in the welfare checklist including the ascertainable wishes and feelings of the child concerned (section 1(3)(a) of the CA 1989) when the court is considering whether to make a care order or other orders referred to in section 1(4) of the CA 1989. The clause itself ensures that the child's position, circumstances and views about being examined or assessed will be taken into account when the court is deciding whether to give permission for expert evidence to be obtained or used as the court must consider the impact which giving permission is likely to have on the welfare of the child and any impact which an examination or assessment is likely to have on the welfare of the child. In addition, the clause does not change the role of the child's guardian and solicitor in all public law proceedings and private law proceedings ( where the child is a party) of representing the child's wishes and feelings to the court. 
Clause 14: Care, Supervision and other family proceedings: time limits and timetables
ECHR
This provision is intended to reduce the current delays experienced in care and supervision proceedings, and to ensure that cases involving care and supervision orders are more actively and better managed and progressed more swiftly.  The Government has, in particular, considered Article 6 of the Convention. The European Court of Human Rights has made clear that the efforts of the judicial authorities to expedite proceedings as much as possible play an important part in ensuring that applicants receive the guarantees contained within Article 6[footnoteRef:2] . The imposition of a requirement that an application should be disposed of without delay, and in any event within a 26 week time limit, will not affect an individual's right of access to the court. A potential concern is that the time limit could impinge upon an applicant's right to a "fair" hearing in contravention of Article 6 ECHR. There may be a concern that in certain cases 26 weeks will not be a sufficient length of time in order to enable a court to fairly dispose of a case. The Government acknowledges that there may be cases where 26 weeks will not be a sufficient length of time to enable a court to fairly dispose of a case.  Clause 14 recognises this and affords the court discretion to extend time where it is of the opinion that the extension is necessary to enable the court to resolve the proceedings justly. 	  [2:  See e.g. Vernillo v France, 20 February 1991, para 38] 

The clause allows extensions of up to eight weeks at a time to be granted, and importantly further places no limit on the number of extensions that may be granted. This safeguard ensures that for the minority of cases which cannot be decided justly within the 26 week period, the court will have the power to extend time as necessary. 
There are further safeguards to enable the court to grant an extension after the expiry of the 26 week deadline in the rare occasion where a court deadline has accidentally elapsed with no order having been made to extend time in order to protect the rights of all parties involved. 
Further, the process by which an extension can be sought by the parties will be set out in Court Rules and there will be a right of appeal against the decision to extend, or not to extend the time limit. We anticipate that a specific process for this will be addressed by amendment to the Appeals Practice Direction . 
In light of this the Government is of the view that clause 14 will not unlawfully interfere with an individual’s right to a fair hearing in accordance with Article 6 of the ECHR.
Children and Young People in England with Special Educational Needs
ECHR 
Clause 51: Mediation
This provision requires a parent or young person who is considering appealing a decision in respect of educational provision to participate in a discussion about the benefits of mediation.  The Government has considered this provision in light of Article 6 and is satisfied that it complies with this Article.  The Government does not accept that the right being determined is a civil right for the purposes of Article 6.  The right to education is narrow.  It is a right not to be denied access to education not a right to the type of education a person may desire.  Even if it were considered a civil right, the requirement to participate in a mediation information discussion is considered proportionate.  The provision will not restrict access to a fair hearing as the requirement is simply for the potential appellant to participate in a brief discussion with a mediation company in which that person is informed of mediation as an option; there is no requirement to attend mediation.  The Government is satisfied that there should not be any delay or barrier to the appeal process caused by the provision.
UNCRC
 The SEN provisions seek to place children and young persons at the forefront of the new processes.  This is reflected in the opening clause to the Part which requires a local authority when exercising a function under the Part to have regard to factors including the views, wishes and feelings of the child, their parent or young person and to ensure that the child or young person participates as fully as possible.  
This theme is continued throughout the Part, so for example, the local authority is required to consult the children and young persons when keeping its education and care provision under review (clause 27) and when preparing and reviewing the local offer (clause 30).  This is also in keeping with Article 12 of the UNCRC which requires that the child's views are considered and given appropriate weight. 
Clauses 53 and 54- Direct Right of Appeal for Children
The UN Committee’s 2008 concluding observations included an expression of concern about the participation of children in all aspects of schooling, including SEN appeals to the First Tier Tribunal.  Clauses 53 and 54 should address this concern.
Article 12 UNCRC, in particular, is relevant to clauses 53 and 54 which are intended (following a pilot) to provide children with a direct right to appeal  in SEN matters to the First Tier Tribunal(“FTT”), as well as providing them the right to bring disability discrimination claims in their own right.
A right of appeal is currently provided to and exercised by the parent of the child. This right applies in respect of all pupils in school, whatever their age. The same is true for claims alleging disability discrimination against a school.  Any challenges currently need to be brought by the child's parent, whatever the age of the child.  
The Bill seeks to introduce a new right to appeal to the FTT for a young person over compulsory school age whilst retaining as now that the parents of a child who is of compulsory school age or younger appeal to the FTT in relation to that child.  The Bill allows the Secretary of State to make an Order to provide for pilot schemes to give children in test areas a direct right to appeal in SEN matters and to bring their own disability discrimination claims before the FTT.  
The pilot schemes will allow the Secretary of State to test different ways in which providing children with the right to appeal in SEN matters and to bring disability discrimination claims, might be implemented on a permanent basis.  For example, it is proposed to test different age ranges in different areas.  The Government’s current intention is not to impose a competency test on the child, but instead to ask the pilots areas to consider a support test, namely what support is required to support the child in making the appeal.
It is proposed that the children will have access to advice and information provided through the parent partnership services and the dispute resolution arrangements.  The Government will also be testing the use of case friends  and providing the child with access to advocacy services. 
The pilots are intended to be evaluated with a view to the right being provided to children on a permanent basis (by an Order made under clause 54).    The clause seeks to further the rights set out in Article 12 and address the concern of the UNCRC by allowing the Secretary of State to better consider the options, and issues which may arise by providing children with the right to appeal in SEN matters. For instance, the pilots are intended to test whether the right of appeal is something which children would use, the best way to handle appeals, and the cost implications of the change. 
Clause 30 -The local offer
Local authorities will be required in 'the local offer' (clause 30) to publish information on their website on the services and provision which are normally available for children and young people with SEN.  This will include information on how to access advice and support and how to make a complaint.  This is consistent with Article 17 of the UNCRC which requires the State to consider the use of mass media and allowing a child access to information.  It is also consistent with Article 23(3) of the UNCRC which recognises that the special needs of disabled children requires that they are provided for with free of charge access to services, which are designed so that the children have effective access to and receive education, training, and health care services.
Childminder Agencies etc
Clause 73: Childminder Agencies
ECHR
This provision together with amendments contained in Schedule 4 provides for the registration of childminder agencies with Her Majesty’s Chief Inspector of Education, Children’s Services and Skills (“the Chief Inspector”). It also provides for the registration of childminders with those agencies. Currently childminders have to be registered with the Chief Inspector before operating as childminders (subject to some exceptions). As a result of this provision childminders will have the option of registering with a childminder agency or the Chief Inspector.  The Government has considered whether this provision is compatible with Article 6 in terms of childminder agencies’ decisions about registering childminders. The Government does not consider that Article 6 is engaged because the civil right in question (the right to operate the business of childminding) is not being decisively determined.  There remains the right to register with the Chief Inspector or another Agency.  If it were the case that Article 6 is considered to be engaged by these decisions, the Government considers that there will be sufficient procedural protections in place including a right to make representations to the Agency.  A fresh application for registration may also be made to the Chief Inspector, attracting a right of appeal to the FTT.   
The Government has also considered the information sharing provisions that have been put in place as a result of childminders being able to register with childminder agencies and is satisfied that these provisions comply with Article 8 of the Convention.  The Chief Inspector’s power to require that childminder agencies supply him/her with certain information (including information about childminders registered with them) pursues the legitimate aim of protecting the health of children who are placed in the care of agency-registered childminders. The power is expressly limited to information which the Chief Inspector considers is necessary to the exercise of his functions.
The obligations on childminder agencies to supply prescribed information to HMRC and local authorities and their powers and duties to provide certain information to parents and other prescribed persons, including child protection agencies, for specified purposes mirror the disclosure obligations currently imposed on the Chief Inspector. They help to ensure that public funds through tax credits are correctly allocated, that parents can be assisted in finding suitable childcare and that children are protected from harm. The Government is satisfied that any interference with Article 8 rights is justified by the purposes for which the information is used. In all the cases described above, those processing personal data will need to comply with the Data Protection Act 1998. As public bodies the Chief Inspector, HMRC and local authorities are also bound by the requirements of Article 8 of the Convention where they are processing information falling within the sphere of private life.

UNCRC
In relation to the UNCRC the Government is mindful of the relevance of Article 18(3). By enabling childminders to register with agencies the Government considers that new childminders will be encouraged to deliver childcare. Agencies will provide a new framework which gives childminders training and support which will help childminders to deliver quality childcare. Working parents seeking childcare will benefit as they can approach childminder agencies for details and information about local childminders. The Government envisages that childminder agencies will facilitate the provision of childcare services for working parents by making it easier to find good quality childcare. 
The Government also considers that the provision for childminder agencies gives further effect to the United Kingdom’s obligation, under Article 3(3), to ensure that services responsible for the care of children conform to standards established by competent authorities. Childminder agencies will be required to monitor and quality-assure childminders who are registered with them by reference to registration requirements and standards set out in secondary legislation. Part of an agency’s own inspection by the Chief Inspector will focus on how well that agency is assessing childminders registered with it and how well it supports them.
Provisions relating to the Children’s Commissioner
ECHR 
Clause 79: Commissioner’s powers to enter premises
This provision gives the Commissioner power to enter premises and conduct interviews.  It re-enacts an existing power with modifications.  Whilst the Government acknowledges that the exercise of this power could potentially constitute an interference with the Article 8 rights of those persons who own or run the premises, of those working at the premises and of those children who are at the premises, the Government is satisfied that if there is such an interference it is capable of complying with Article 8 and that therefore this provision complies with the Convention.  The power of entry will enable the Commissioner to exercise his or her general functions to protect and promote the right of children.  It will not enable the Commissioner to force entry into premises or compel persons to be interviewed.  Furthermore there are several safeguards in place for the exercised of this power: including that: i) it can only be exercised by the Commissioner or a person authorised by the Commissioner; ii) it can only be exercised at a reasonable time; and iii) it may not be exercised in relation to private dwellings.  In addition the Commissioner will be required to exercise the power compatibly with Convention rights.
UNCRC
In 2010, John Dunford was asked to carry out a review of the role and functions of the current Office of the Children’s Commissioner (OCC)[footnoteRef:3].   Dr Dunford concluded that there was a strong case to have a Children's Commissioner, but he recommended changes to legislation to enable the Commissioner to have greater impact.  His main recommendation was that the role of the Children’s Commissioner should be changed to one of 'protecting and promoting' children's rights (rather than the current role of promoting awareness of the views and interests of children). His report made recommendations to enhance the independence of the Commissioner and to ensure greater accountability of the Commissioner to Parliament.  The provisions in the Bill are designed to better enable the Children’s Commissioner to act as a champion for children, ensuring that their views are heard and that policy and legislation are developed in a way that takes account of their rights. The Government believes that the proposals will give children greater protection against abuses of their rights, by strengthening the powers of the Children’s Commissioner to investigate and make recommendations about policy and practice that will strengthen implementation of the UNCRC. The proposals are, therefore, a key component of the Government’s commitment to the UNCRC.   [3:  https://www.education.gov.uk/publications/standard/publicationdetail/page1/CM%207981
] 

Given that the future role of the Children’s Commissioner would be to promote and protect children’s rights (as set out in the UNCRC), the legislation is relevant to all of the UNCRC Articles.  In exercising the function of promoting and protecting children’s rights, the Children’s Commissioner could hold an investigation or an inquiry into existing policy or practice and/or undertake an assessment of the potential impact of proposed policy or legislation on any matter relating to the rights set out in the UNCRC.  
Against that background, there are specific Articles in respect of  which the legislation is particularly relevant, including the following:
•	Article 4 provides that States Parties should undertake all appropriate legislative, administrative, and other measures to support the implementation of the rights in the UNCRC.  One way in which State Parties can fulfil this obligation is to establish an independent champion for children (a Children’s Commissioner), with a statutory role to promote and protect children’s rights;
•	Article 12:  The proposed legislation would make clear that the Children’s Commissioner’s role includes: ‘promoting awareness of the rights, views and interests of children’; ‘encouraging persons exercising functions or engaged in activities affecting children to take account of children’s rights, views and interests’; and ‘monitoring the availability and effectiveness of complaints and advocacy services for children and young people’.  All of these provisions are designed to ensure that children’s voices are heard and their views are taken into account.  With respect to how the Children’s Commissioner operates, the proposed legislation would require the Children’s Commissioner to take reasonable steps to consult children on his or her future priorities.  The provisions would also require the Secretary of State to involve children in the process of appointing the Children’s Commissioner.
.Clause 79:Commissioner’s powers to enter premises
In  terms of clause 79, the Government has in particular considered Article 16 UNCRC which states that:
"1. No child shall be subjected to arbitrary or unlawful interference with his or her privacy, family, home or correspondence, nor to unlawful attacks on his or her honour or reputation. 
2. The child has the right to the protection of the law against such interference or attacks."
The Government is satisfied that the safeguards referred to in the paragraph above on the ECHR compliance of this provision, provide appropriate and necessary safeguards which will ensure the proper exercise of that power.
One of the purposes of the Commissioner in entering premises will be to interview children.  New section  2E (3) (which is inserted by clause 79 and re-enacts with some modification the existing provision in the Children Act 2004), specifies that the interview may be conducted in private and that this is subject to the child’s consent.  
Provisions on Shared Parental Leave and Statutory Parental Pay
ECHR
Clauses 87 and 89 create new entitlements to shared parental leave and statutory shared parental pay. These new entitlements could be seen as engaging Article 14 (prohibition of discrimination) taken with Article 8 (right to respect for private and family life). This is because the entitlement of both  a mother and another person, with whom care of the child is shared, depends (amongst other things) on early termination of maternity leave, statutory maternity pay and maternity allowance. The Government considers that there is no infringement of these articles. This is because it can be considered  part of the protective principle behind maternity leave and pay (namely to allow a woman who has given birth to recover and to bond with the baby): 
· for  a mother to end these entitlements early if she considers that she does not need to be on maternity leave and pay for these purposes; and
· for this event potentially to  generate an entitlement to shared parental leave and statutory shared parental pay for both the mother and the other person with whom care of the child is shared.  

UNCRC
The Government believes that these arrangements are in line with Article 18 of the UNCRC about the common responsibilities of parents for the upbringing of the child.
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