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Agreement

dated

2009

Parties

Homes and Communities Agency, a body corporate under Section 1 of the Housing and Regeneration Act 2008, of 110 Buckingham Palace Road, London SW1W 9SA (the Agency); and

(1) [●] an Industrial and Provident Society registered under the Industrial and Provident Societies Act 1965 under number [●] whose registered office is at [●] (the Local HomeBuy Agent). [to be amended for non I&P Societies/non-RSLs]

Introduction

(A)
By virtue of ;

(a) The Housing and Regeneration Act 2008;

(b) The Housing and Regeneration Act 2008 (Commencement No. 1 and Transition Provision) Order 2008 (SI 2008 No. 2358 (c.103)) dated 2 September 2008;

(c) The Housing and Regeneration Act 2008 (Commencement No. 2 and Transitional, Saving and Transitory Provisions) Order 2008 (SI 2008 No c 3068 (c.132)) dated 26 November 2008;

(d) The Transfer of Housing Corporation Functions (Modifications and Transitional Provisions) Order 2008; and

(e) Homes and Communities Agency, Regulator and the Welsh Ministers Transfer Scheme 

all assets, liabilities and interests of Commission for the New Towns and The Urban Regeneration Agency and the investment functions of the Housing Corporation were transferred to Homes and Communities Agency with effect from 1 December 2008 . 

(B)
In accordance with the European Union public sector procurement principles as implemented in the United Kingdom, the Agency has held a competitive tender process to find a service provider to provide a one stop-shop service for assessing both eligibility and affordability and providing information about low cost home ownership schemes within the area defined in this agreement to qualifying applicants.

(C)
On 29 October 2008 the Agency published a notice in the Official Journal of the European Union in relation to the tender of the Agency's requirements for these services.  The Agency issued a PQQ to respondents to its notice, then subsequently assessed and selected a short list of candidates.

(D)
Following such assessment and selection, the Agency issued an Invitation to Tender (ITT) to potential service providers (including the Local HomeBuy Agent) and subsequently evaluated responses to the ITT.

(E)
On the basis of the Local HomeBuy Agent's responses and subsequent discussions, the parties have agreed to the following terms for the provision and receipt of the Services.  

Agreed terms

2 ‎1  TC "
Definitions and interpretation" \l1 
Definitions and interpretation
2.1 Definitions
In this Agreement unless the context otherwise requires the following terms shall have the meanings given to them below:

Affordable Housing Capital Funding Guide means the Agency’s Affordable Housing Capital Funding Guide as updated, revised or replaced from time to time;

Affordable Housing for Rent means accommodation made permanently available for letting to persons on assured tenancy terms by the Grant Recipient on the basis of housing need;

Agreement means this Agreement together with the Schedules annexed hereto all as may be amended by the parties in accordance with the terms hereof;

Anticipated Disposal means a disposal which the Agency anticipates to be effected under Newbuild HomeBuy during the relevant 12 month period;

Applicable Laws means any and every law (including common law), statute, by-law (if in implementation of a law of national application), EU directive,  rule of court, delegated or subordinated legislation, regulation, policy statement, circular or order with which a party is obliged to comply, whether now or hereafter in effect which affects or impinges upon any of the matters referred to in this Agreement or requiring to be done in connection with the Specification (including for the avoidance of doubt circulars and regulations issued by the Agency and/or the Agency which the Local HomeBuy Agent is obliged to comply with in relation to the Specification);

Applicable Standards means any generally recognised industry or service standard code of practice or British Standard or equivalent European Union Standard (which is applicable in the United Kingdom) which relates to matters of a type similar to the obligations set out in the Specification or to goods, equipment or materials required in the compliance with the Specification;

Applicant's Contribution means the sum to be contributed towards the purchase of the relevant FTBI or HomeBuy Direct property (as applicable) by the relevant qualifying applicant (in addition to the mortgage funds provided as a result of that qualifying applicant's Mortgage Offer) from his own funds which shall be assessed by the Local HomeBuy Agent (taking into account any guidance issued by the Agency) as a minimum of a fair contribution when considering that qualifying applicant's overall financial circumstances and may in appropriate circumstances be zero;

Approved Lender means the lender providing mortgage finance to the Eligible Purchaser (secured by a prior legal charge) and who is:

(a) a Qualifying Lender; and

(b) who is aware of the terms of the FTBI Scheme and/or the HomeBuy Direct Scheme (as applicable) and who has confirmed that it will provide prior loans to purchasers participating in the Scheme

Authorised Representative means as the case may be the person appointed by the Agency or the Local HomeBuy Agent respectively to manage all aspects of the Agreement and who is authorised to make day to day decisions in respect of the operational performance of the Agreement;

Authority to Exchange means a notice served by the Local HomeBuy Agent in accordance with Paragraph 10.11 of the Specification in substantially the form attached at Schedule 7 or such other form as the Agency may from time to time reasonably require;

Authority to Proceed means a notice served by the Local HomeBuy Agent in accordance with Paragraph 9.4 of the Specification  in substantially the form attached at Schedule 4 or such other form as the Agency may from time to time reasonably require;

Buyer’s Payment Percentage means in relation to FTBI the percentage of the Full Purchase Price to be specified by the Local HomeBuy Agent as such in the Authority to Proceed or the Revised Authority to Proceed (as applicable) and being calculated as follows:

Deductible Amount      x       100%

Full Purchase Price

provided that in no case shall the Buyer’s Payment Percentage exceed 50 per cent or be less than 15 per cent unless the Agency otherwise directs;

Change in Control means any merger or transfer of engagement by the Local HomeBuy Agent to a third party (which shall include the Local HomeBuy Agent becoming a subsidiary of any such third party or any business or asset transfer to such party of all or the majority of the Local HomeBuy Agent’s assets) which has not been previously agreed in writing by the Agency;

CLG means the Department for Communities and Local Government and shall include any successor or replacement governmental department or any governmental department performing a similar role to the CLG;

Commencement Date means the date hereof;

Complaints Procedure means the procedure set out in Paragraph 7 of the Specification;

Completion Confirmation Letter means a letter sent by the Local HomeBuy Agent in accordance with Paragraph 11.3 of the Specification substantially in the form set out in Schedule 8 or such other form as the Agency may from time to time reasonably require;

Condition Precedent means:

(c) service of the relevant Authority to Proceed together with confirmation that such Authority to Proceed will not have expired at the proposed completion date;

(d) receipt by the Nominated Local HomeBuy Agent of the Solicitor's Form 2 in respect of the relevant Eligible Unit;

(e) receipt by the Nominated Local HomeBuy Agent from the solicitor acting on behalf of the Eligible Purchaser of a certified copy of the Eligible Purchaser's final professional valuation (obtained on behalf of  an Approved Lender) valuing the Eligible Unit after a final inspection at a sum which is equal to the Full Purchase Price or (at the discretion of the Agency) within a tolerance of that sum determined from time to time by the Agency and notified by the Nominated Local HomeBuy Agent to the Developer in writing; and

(f) contracts have been exchanged for the disposal of the Eligible Unit to the Eligible Purchaser in accordance with the relevant Authority to Proceed and the Eligible Purchaser has unconditionally executed and irrevocably released the transfer related to that disposal;

Contract Review Meeting means those meetings described in Clauses 6.3 and 6.4;

Contributions means the Developer Contribution and the HCA Contribution;

Contributions Percentage means in relation to the HomeBuy Direct the percentage of the Full Purchase Price specified as such in the relevant  Authority to Proceed and being calculated as follows:


Contributions
 
x 100%

Full Purchase Price

provided that in no case shall the Contributions Percentage exceed 30% (thirty per cent) or be less than 15% (fifteen per cent); 

Deductible Amount means in relation to FTBI that part of the Full Purchase Price of a property that is to be deducted upon disposal of a FTBI property to a qualifying applicant which (unless otherwise determined by the Agency and confirmed to the Local HomeBuy Agent) shall be no more that 50% of the Full Purchase Price and shall represent a sum equal to:

(a)
the Full Purchase Price less,

(b)
the qualifying applicant’s Prescribed Mortgage Level or (where lower and approved pursuant to Paragraph 10.3 of the specification) the amount of the qualifying applicant’s Mortgage Offer plus,

(c)
the Applicant's Contribution,

or such other amounts and/or calculations as advised by the Agency from time to time;

Deed of Priority means a deed of priority in substantially the form set out in Schedule 13;

Default shall have the meaning given in Clause 6.6.1;

Developer Contribution means in relation to HomeBuy Direct the Developer's contribution in value which shall comprise between 7.5% (seven and a half percent) and 15% (fifteen percent) of the Market Value of the property and for the avoidance of doubt shall not include any incentives;

Developer means an organisation who has entered into an agreement with the Agency for the provision of FTBI Schemes and/or HomeBuy Direct;

Eligibility Approval Letter means a letter sent to the Eligible Purchaser confirming whether they are eligible for HomeBuy Direct in substantially the form set out in the Solicitor's Information Pack or such other form as the HCA may from time to time reasonably require;

Fixed Fee means the fixed fee set out in IMS payable for an Anticipated Disposal;

FTBI accommodation made available for purchase by persons providing a percentage of the purchase price and taking the balance of the purchase price by way of a First Time Buyer Initiative (FTBI) Mortgage which will be secured as a charge on the property such mortgage to be repayable on disposal;

FTBI Buyers' Guide means the information booklet produced by the Agency in relation to FTBI (as may be revised or reissued from time to time), copies of which will be supplied by the Agency to the Local HomeBuy Agent;

FTBI Fee means the amount calculated pursuant to Paragraph 2 of Schedule 10;

FTBI Mortgage means a mortgage in substantially the same form or the form annexed at Schedule 3 or such other form as the Agency may reasonably require;

FTBI Schemes means those housing schemes provided with the assistance of financial compensation from the Agency which will be available for sale under the FTBI on or after the date hereof;

FOIA means the Freedom of Information Act 2000 and any relevant regulations, orders or directions issued thereunder;

Full Purchase Price means the full selling price of each property (which is to be set by the Developer but which must be equal to the Market Value of the relevant property);

Good Industry Practice means the exercise of that degree of skill, prudence and diligence, which would reasonably and ordinarily be expected from a skilled and experienced contractor seeking in good faith to comply with its contractual obligations, complying with all Applicable Laws and Applicable Standards and engaged in a similar type of undertaking and under the same or similar circumstances and conditions as applies under this Agreement; and to a standard no less than that required by the Agency and/or the Regulator of Registered Providers performing a similar role and to a standard no less than that maintained by the Local HomeBuy Agent in respect of its own leaseholders (if applicable);

Grant Recipient means an organisation in receipt of grant under either Section 18 or Section 27A of the Housing Act 1996 and/or a Developer;

Group Company means any company of which the Local HomeBuy Agent is a Subsidiary or which has the same Associate(s) where Subsidiary and Associate have the meanings given to them by Sections 60 and 61 in the Housing Act 1996 and Group shall be construed accordingly;

Guidance for Lenders means the Guidance for Lenders (for either FTBI or HomeBuy Direct as applicable) in substantially the same form as that set out in Appendix 2 to the Solicitors Instructions or such form as the Agency may from time to time require;

HCA Contribution means in relation to HomeBuy Direct the Agency's contribution in value for between 7.5% (seven and a half percent) and 15% (fifteen percent) of the Market Value of the property;

HOLD means home ownership for people with long term disabilities, funded under NewBuild HomeBuy to enable qualifying applicants to purchase a property suitable to their needs on shared ownership terms on the open market;

HomeBuy means Open Market HomeBuy, Social HomeBuy, Newbuild HomeBuy, HOLD, HomeBuy Direct, Rent to HomeBuy and any previous or new product of a similar nature made available by the Agency;

HomeBuy Direct means accommodation made available for purchase by persons providing a percentage of the purchase price and taking the balance by way of two equity mortgages (in such form as shall be prescribed by the Agency) which will be secured on the property as equal ranking charges in favour of the Agency and the relevant Grant Recipient;

HomeBuy Direct Buyers' Guide means the information booklet produced by the Agency in relation to HomeBuy Direct (as may be revised or reissued from time to time), copies of which will be supplied by the Agency to the Local HomeBuy Agent;

HomeBuy Direct Fee means the fee payable in respect of HomeBuy Direct calculated in accordance with Paragraph 3 of Schedule 10;

HomeBuy Direct Mortgages shall mean the two mortgages (one in favour of the Developer and one in favour of the Agency) in substantially the forms attached at Schedule 11 or such other form as the Agency may reasonably require;

HomeBuy Direct Schemes means those housing schemes provided with the assistance of grant funding from the Agency which will be available for sale under HomeBuy Direct on or after the date hereof;

Household Income means the income of all of the individuals who intend to live at a property following the letting/purchase of such property;

IMS means the Agency's on-line investment management system from time to time or any successor system;

Information has the meaning given to it in Section 84 of the FOIA;

Intellectual Property Rights shall include without limitation all rights to, and any interests in, any patents, designs, trade marks, copyright, know-how, trade secrets and any other proprietary rights or forms of intellectual property (protectable by registration or not and including any applications for registration thereof) in respect of any technology, concept, idea, data, program or other software (including source and object codes), specification, plan, drawing, schedule, minutes, correspondence, scheme, formula, programme, design, system, process, logo, mark, style, or other matter or thing, existing or conceived, used, developed or produced by any person;

Intermediate Rent means accommodation made available for letting to persons on assured shorthold tenancies at rents no more than 80% of the market level in the relevant local area;

ITT mean the Invitation to Tender issued to potential service providers by the Agency on 22 December 2008; 

Key Performance Standards means the performance standards listed in the Performance Report;

Keyworker means a person who satisfies the Agency's criteria for keyworkers (as advised to the HomeBuy Agent by the Agency from time to time); 

LCHO Schemes means those affordable housing schemes (including any nil grant units developed in conjunction with that scheme) provided with the assistance of grant under either section 18 or 27A of the Housing Act 1996 which will be available for sale or rent on or after the date hereof under the following schemes:

i
initial sales and resales of Newbuild HomeBuy and/or Shared Ownership schemes and HOLD (including Social HomeBuy resales);

ii
Open Market HomeBuy;

iii
HomeBuy Direct;

iv
Rent to HomeBuy;

v
HomeBuy products funded by the Agency with grant funding made available prior to the 2008/11 National Affordable Housing Programme;

vi
Intermediate Rent schemes (but excluding all other schemes provided as Affordable Housing for Rent which do not qualify as Intermediate Housing); and

vii
any additional low cost home ownership for sale products funded via the 2008/11 National Affordable Housing Programme, details of which shall be provided by the Agency;

provided always that any schemes which are not funded under the 2008/11 National Affordable Housing Programme shall only be covered by this Agreement where a similar role would have been provided by a Local HomeBuy Agent for the relevant product prior to 1 April 2008 together with FTBI;

Local HomeBuy Agent’s Proposals means the proposals and/or commitments made by the Local HomeBuy Agent in its response to the Agency’s PQQ and/or ITT;

Loss or Damage means any damage or destruction caused to property of, or otherwise suffered by, the Agency (including any loss of profits or loss of use resulting from such damage or destruction) and any other loss, direct or indirect, charge, cost, expense, liability or increased liability howsoever arising suffered or incurred by the Agency;

Market Value means the best price reasonably obtainable in the open market for the relevant property (disregarding the availability of the FTBI or HomeBuy Direct as applicable);

Material Default means the breach by the Local HomeBuy Agent of any of its obligations under, or incorporated by reference into, this Agreement which breach is, in the reasonable opinion of the Agency, material.

Month means a calendar month;

Mortgage Offer means a qualifying applicant’s mortgage offer details of which are notified by the qualifying applicant to the Local HomeBuy Agent in accordance with Paragraph 10.2 of the Specification;

National HomeBuy Agent means the agent appointed by the Agency pursuant to the National HomeBuy Agent's competition launched on 24 October 2008 PROVIDED ALWAYS THAT the Agency may itself fulfil the role of National HomeBuy Agent where none has been appointed;

National HomeBuy Agent Letter means a letter sent by the Local HomeBuy Agent in accordance with Paragraph 11 of the specification in substantially the form set out in Schedule 14 or such other form as the Agency may from time to time reasonably require; 

Newbuild HomeBuy means a property disposed of on a Newbuild HomeBuy Lease;

Newbuild HomeBuy Lease means a lease that meets the conditions (except conditions (d) and (g)) specified in or under Section 5A(2) of the Rent Act 1977 and contains the fundamental Clauses specified in the Affordable Housing Capital Funding Guide;

Open Market HomeBuy means a grant funded scheme promoted by the Agency enabling qualifying applicants to purchase a property on the open market with the assistance of an equity mortgage as more particularly described in the Affordable Housing Capital Funding Guide (which definition shall not include any products designated from time to time as specialised products by the Agency);

Outgoing Provider means [name existing HBA for relevant zone]; 

Payment means the payments set out in Schedule 10;

Performance Monitoring means the procedure for the monitoring compliance with the Specification described in Clause ‎6.5;

Performance Report means the report prepared by the Local HomeBuy Agent every month in accordance with Clause 6.5 as part of the Performance Monitoring in the form set out in Schedule 2;

PQQ means the Pre-Qualification Questionnaire issued to prospective bidders by the Agency on 29 October 2008; 

Prescribed Applicant's Contribution means the amount notified to a qualifying applicant as their expected level of Applicant's Contribution pursuant to Paragraph 3.3 of the Specification;

Prescribed Mortgage Level means the lower of:

(a)
the level of net monthly disposable income defined using the Agency's affordability calculator; and

(b)
a similar affordability calculator of methodology or such as may be determined by the Agent as being the maximum amount which is reasonably affordable by the qualifying applicant and which is evidenced in writing in a form reasonably satisfactory to the Agency;

or such other level as the Agency advises;

Property Information Form means a notice served by the qualifying applicant in accordance with Paragraph 9.1 of the Specification in substantially the form attached at Schedule 6 or such other form as the Agency may from time to time reasonably require;

Prospectus means the document entitled HomeBuy Agents Completion Prospectus published by the Agency on 29 October 2008;

Qualifying Lender means an institution authorised by the Financial Services Authority to enter into a regulated mortgage contract as Lender;

Quarter means a rolling three monthly period with the first Quarter commencing on the Commencement Date and the final Quarter ending on the expiry of this Agreement in accordance with Clause 3;

Reduced Purchase Price means the amount payable by a purchaser in cash terms (excluding any mortgage fees of the relevant Qualifying Lender) for the purchase of a property after deducting the Contributions (for HomeBuy Direct) or the Deductible Amount (for FTBI) from the Full Purchase Price;

Regional Stakeholders means the Regional Assembly and the Mayor of London (or any successor bodies or organisations) in the Zone (where applicable);

Request for Information has the meaning set out in the FOIA or any apparent request for information under the FOIA, the Environmental Information Regulations or the Code of Practice;

Registered Provider means an entity appearing in the register of registered providers maintained by the Regulator pursuant to Section 111 of the Housing and Regeneration Act 2008;

Regulator means the Office for Tenants and Social Landlords (also known as the Tenant Services Authority or TSA)
Required Consents means such consents, certificate, licence, approval, permission or otherwise the authorisation necessary for compliance with the Specification;

Revised Authority to Proceed means an Authority to Proceed issued pursuant to Paragraph 10.3 or 10.4 of the Specification;

Service Level Agreement means an agreement in substantially the same form as that set out in Schedule 9 to be entered into by the Local HomeBuy Agent and the Grant Recipient pursuant to Clause 7;

Services means any and all of the services to be provided by the Local HomeBuy Agent in accordance with this Agreement, including but not limited to those set out in the Specification, any service, function, responsibility not specified in the Agreement as the Local HomeBuy Agent's responsibility but reasonably and necessarily required for the proper performance of the obligations under this Agreement and, any reasonable extension or variation of those Services and any other Services that the Agency may from time to time request);

Shared Ownership means property disposed of on a Shared Ownership Lease;

Shared Ownership Lease means a lease that meets the conditions (except condition (d) if the tenancy is subject to any right of nomination and condition (g)) specified in (or under) Section 5A(2) of the Rent Act 1977 and contains the fundamental Clauses specified in the Affordable Housing Capital Funding Guide;

Social HomeBuy means a grant funded scheme promoted by the Agency and Local Authorities enabling qualifying applicants to purchase a rented property with the benefit of a discount on a Social HomeBuy Lease or outright purchase basis;

Social HomeBuy Lease means a lease that meets the conditions (except conditions (d) and (g)) specified in or under Section 5A(2) of the Rent Act 1977 and contains the fundamental Clauses specified in the Affordable Housing Capital Funding Guide;

Solicitor's Form 1 means the pro forma document headed Solicitor's Form 1 annexed to the Solicitor's Instructions (for either FTBI or HomeBuy Direct as applicable) or such other form as the Agency may from time to time reasonably require;

Solicitors Form 2 means a report and undertaking duly completed in favour of the Agency by a solicitor acting on behalf of a buyer of a property in a FTBI Scheme or a HomeBuy Direct Scheme (as applicable) together with such buyer’s mortgagee substantially in the form annexed to the Solicitor's Instructions or such other form as the Agency may from time to time reasonably require;

Solicitor's Instructions means the Guidance Notes for Solicitors/Legal Representatives in substantially the same form as that set out in Schedule 5 (in Part A for FTBI and Part B for HomeBuy Direct) or such form as the Agency may from time to time require in respect of properties being purchased on either HomeBuy Direct Schemes or FTBI Schemes (as applicable);

Solicitor's Information Pack means a pack to be provided by the Local HomeBuy Agent to the qualifying applicant's conveyancer containing:

i
the relevant Authority to Proceed;

ii
the FTBI Mortgage or HomeBuy Direct Mortgages (as applicable) completed in accordance with Paragraph 9.6 of the Specification;

iii
the draft Solicitors Forms 1 and 2;

iv
the Solicitor's Instructions; 

v
the Guidance for Lenders;

vi
the relevant Eligibility Approval Letter; 

vii
the relevant Property Information Form; 

viii
(for HomeBuy Direct) the Deed of Priority;  

ix
any other forms prescribed by the Agency,

to be provided to the qualifying applicant's conveyancer pursuant to Paragraph 9.6 of the Specification.

Specification means the specification set out in Schedule 1;

Staff means all or any employees of the Local HomeBuy Agent or any of its sub-contractors or agents or temporary staff who are employed wholly or mainly and assigned in connection with the operation of this Agreement;

Standard Fee means the amount set out on IMS calculated on the basis of multiplying the Fixed Fee by the number of Anticipated Disposals and payable in respect of the performance of the obligations set out in the Specification (save in respect of FTBI and HomeBuy Direct) as varied annually in accordance with Paragraph 1.2 of Schedule 10;

Statutory Requirements means the requirements of any Applicable Law or (but only to the extent that observance of any of the following by the Local HomeBuy Agent is mandatory as a result of a general rule of law or necessary in order that the Local HomeBuy Agent complies with its obligations under this Agreement) of any requirement, demand, guideline, policy, code of practice, rule, decision or determination of any competent authority (meaning any entity whose authority is or may be required for the compliance with all or part of the Specification or which otherwise has jurisdiction with regards to all or part of the Specification), whether now or hereafter in effect;

Term means either the Initial Term (as defined in Clause 3 or any extension by the Agency pursuant to Clause 3.2); 

Transfer Regulations means the Transfer of Undertakings (Protection of Employment) Regulations 2006;

Valid Valuation means a survey or valuation report confirming the Market Value of the relevant property obtained in accordance with the requirements of the relevant qualifying applicant’s mortgage Lender provided such Lender is a Qualifying Lender;

VAT means value added tax and/or any tax of a similar nature which may be substituted for it or charged or levied against or in addition to it;

VAT Invoice means an invoice which satisfies the requirements of a tax invoice as required under Paragraph 2(1) of schedule II to the Value Added Tax Act 1994;

Warning Notice means a notice served pursuant to Clause 6.6.3;

Working Day means any day Monday to Friday (inclusive) excluding public holidays;

Zone means a geographical zone prescribed by the Agency from time to time in which a Local HomeBuy Agent operates.

2.2 Words importing the singular meaning shall include the plural and vice versa and reference to any gender shall include all other genders.

2.3 All references to any statute or statutory provision shall include references to any statute or statutory provision which amends, extends, consolidates or replaces the same or which had been amended, extended, consolidated, or replaced by the same and shall include any orders, regulations or other delegated or subordinate legislation made under the relevant statute.

2.4 The headings in this Agreement are for convenience only and do not affect the interpretation of this Agreement.

2.5 Words importing persons shall include individuals, firms, partnerships, corporations, governments, governmental bodies and departments, authorities, agencies, unincorporated bodies of persons or associations and any other organisations having legal capacity.

2.6 Except where the context otherwise requires, references to Clauses are references to Clauses of this Agreement.  A reference to a Section or a part of the Schedule or to a Paragraph in a Part of the Schedule is, unless the context otherwise requires, a reference to a Section or a Part of the Schedule or to a Paragraph of the Part of the Schedule to the Agreement in which the reference appears.

2.7 References to any agreement or document shall be deemed to include (subject to all relevant approvals) a reference to that agreement or document as amended, supplemented, substituted, novated or assigned from time to time (in each case in accordance with the terms of the relevant agreement or document or this Agreement).

Any reference to a person shall be deemed to include any permitted transferee or assignee of such person and any permitted successor to that person or any person which has taken over the functions or responsibilities of that person. 

2.8 In the case of any ambiguity or conflict the provisions in the main body of this Agreement shall take precedence over the provisions of any Part of the Schedule.

3 ‎2  TC "
Purpose" \l1 
Purpose
The purpose of this Agreement is to govern the day-to-day working relationship between the Local HomeBuy Agent and the Agency.  It also details agreed performance standards to be met by the Local HomeBuy Agent.

The Agreement is intended to cover the sale of properties in all LCHO Schemes within the Zone where such sale shall occur after the date hereof provided that where the Grant Recipeint has entered into a binding commitment to sell a property as at the Commencement Date (and such LCHO Scheme was not the subject of a Local HomeBuy Agent's agreement immediately preceding this Agreement) such properties shall not be subject to the terms of this Agreement.

4 ‎3  TC "
Term" \l1 
Term
This Agreement shall commence on the Commencement Date and unless terminated earlier in accordance with the terms of this Agreement shall continue in force until 31 March 2011 (the Initial Term).

4.1 The Agency (at its sole discretion) may extend the Initial Term by a further period or periods not exceeding in total a further three years by giving the Local HomeBuy Agent reasonable (in the Agency's opinion) written notice prior to the expiry of the Initial Term or any extension to the term. Any such extension shall be for a minimum period of six months and the overall term of this Agreement shall not in any event exceed five years. The Local HomeBuy Agent agrees that nothing in this Agreement shall oblige the Agency to extend the Agreement following the expiry of either the Initial Term or any individual extension period.

4.2 For the avoidance of doubt, unless terminated earlier in accordance with the terms of this Agreement, the Agreement shall expire at:

4.2.1 the end of the Initial Term; or

if the Agency elects to extend the Initial Term, the end of any extension period provided further notice of extension has not been served pursuant to Clause 3.2.

5 ‎4  TC "
Authorised representatives and contacts" \l1 
Authorised representatives and contacts
5.1 Not later than the date hereof:

the Agency shall produce to the Local HomeBuy Agent details of its Authorised Representative and other nominated staff who will deal with the Local HomeBuy Agent for the purposes of day-to-day operation of this Agreement; and

5.1.1 the Local HomeBuy Agent shall produce to the Agency details of its Authorised Representative and other nominated staff who will deal with the Agency for the purposes of day-to-day operation of this Agreement.

Each party shall notify the other in advance of any appointment of a replacement for the Authorised Representative and the key personnel whose details are provided pursuant to Clause 4.1.

6 ‎5  TC "
The Local HomeBuy Agent's obligations" \l1 
The Local HomeBuy Agent's obligations
The Local HomeBuy Agent shall with effect from the date hereof at all times comply with the Specification as required under this Agreement, in a manner consistent with the following:

6.1.1 to comply with the Specification and to perform the Local HomeBuy Agent’s covenants and obligations contained in this Agreement in accordance with Good Industry Practice; 

6.1.2 to comply with all Statutory Requirements, Applicable Standards (including for the avoidance of doubt the applicable requirements of the Affordable Housing Capital Funding Guide), any regulations relating to any LCHO Schemes issued from time to time by the Agency and all conditions of Required Consents which apply to the Specification (it being the responsibility of the Local HomeBuy Agent to obtain each Required Consent and to provide documentary evidence of such Required Consent to the Agency upon request) and procure so far as reasonably practicable that such Required Consents are capable of assignment or transfer to the Agency or its nominee;

6.1.3 to comply with the promises and commitments made by the Local HomeBuy Agent to the Agency in the Local HomeBuy Agent's Proposals;

6.1.4 (where the Estate Agents Act 1979 applies to the Local HomeBuy Agent’s compliance with the Specification) to comply with the Enhanced Regulations required by the Money Laundering Regulations 2003 to the extent such regulations apply; and

6.1.5 to comply with the provisions of the Consumer Credit Act 1974 together with all applicable consumer credit legislations and regulations to the extent applicable to the Local HomeBuy Agent's role under this Agreement and the Local HomeBuy Agent shall provide a copy of its current Consumer Credit Licence to the Agency within two (2) Working Days of receipt of a request.

6.2 The Local HomeBuy Agent shall indemnify and hold harmless the Agency against any liability which the Agency may incur to any person whatsoever and against any claims, demands, costs and/or expenses sustained, incurred or payable by the Agency to the extent that the same arises by reason of any breach of this Agreement or any tortious act or omission on the Local HomeBuy Agent's part (and/or any third party to whom the Local HomeBuy Agent has subcontracted the performance of some or all of the Local HomeBuy Agent's obligations under this Agreement) in the performance of the Local HomeBuy Agent's obligations under and in connection with this Agreement.

7 ‎6  TC "
Monitoring and reporting" \l1 
Monitoring and reporting
The Local HomeBuy Agent shall keep and maintain such information as the Agency (acting reasonably) shall specify for as long as the Agency (acting reasonably) deems necessary but in any event for a maximum period of six (6) years (or such period as may be required by statute from time to time) following the date of expiry or termination of this Agreement and shall provide all necessary assistance to enable the Agency to monitor the Local HomeBuy Agent’s performance of its obligations under this Agreement.

7.1 In addition to Performance Monitoring the Local HomeBuy Agent shall provide promptly (and in any event within five (5) Working Days) in response to a request from the Agency, in confidence, appropriate information which could reasonably be considered to facilitate the monitoring of the Local HomeBuy Agent’s performance under and compliance with this Agreement together with such reasonable information as may be required by the Agency in relation either to the conveyancing process for the sale of the individual FTBI and/or HomeBuy Direct properties to qualifying applicants or to the information retained pursuant to Paragraph 11.7 of the Specification.

7.2 The Local HomeBuy Agent will procure that it’s Authorised Representative and such other key personnel as are requested by the Agency attend such contract review meetings as the Agency may reasonably require.  The meetings will operate as a forum to review compliance with the Specification and will involve an assessment of such matters as the Agency and/or the Local HomeBuy Agent consider appropriate (the Contract Review Meetings).

7.3 Subject always to Clause 6.3, the parties hereby agree that a Contract Review Meeting shall be held at least on a quarterly basis in order to review the ongoing compliance with the Specification by the Local HomeBuy Agent.

7.4 Performance Monitoring
7.4.1 Performance Monitoring shall consist of self assessment by the Local HomeBuy Agent as to compliance with the Key Performance Standards in respect of each Zone and the other items contained in the Performance Report.  As part of the Performance Report the Local HomeBuy Agent shall also be responsible for completing monitoring returns for the Agency detailing the breakdown of applications and their status in the process together with such information as may reasonably be required by the Agency.  The Local HomeBuy Agent shall complete the Performance Report in accordance with the provisions of this Clause 6 and the guidance notes annexed to the Performance Report. In the event the Local HomeBuy Agent is operating in more than one Zone, a Performance Report shall be completed in respect of each Zone in which the Local HomeBuy Agent is acting.

7.4.2 Within ten (10) Working Days of the end of each Month, the Local HomeBuy Agent shall complete a Performance Report for each Zone and shall assess its compliance with the Specification against the Key Performance Standards during the preceding month.

7.4.3 Each Performance Report shall be signed off by the Local HomeBuy Agent’s Authorised Representative as being correct to the best of his knowledge and belief.

7.4.4 The Agency may at any time carry out its own assessment of the Local HomeBuy Agent’s compliance with the Key Performance Standards and the Local HomeBuy Agent will cooperate with such assessment.  The Agency will provide reasonable notice in advance of any such assessment where the Agency (acting reasonably) deems such notice to be appropriate and will notify the Local HomeBuy Agent of the outcome of any assessment conducted pursuant to this Clause.

If in the Agency’s reasonable opinion an assessment conducted pursuant to Clause ‎6.5.4 indicates that one or more Performance Reports have been incorrectly completed the Agency shall be entitled to amend the relevant Performance Report in accordance with the outcome of such assessment.

7.5 Warning Notices
7.5.1 The occurrence of either:

any complaint or incident which either comes to the attention of the Agency or is recorded by the Local HomeBuy Agent pursuant to the Complaints Procedure which (in the Agency’s reasonable opinion) is likely to have or have had a material and adverse impact on the Local HomeBuy Agent’s performance of its obligations under this Agreement and which is not subsequently shown to be unfounded which shall include (inter alia):

i any complaint from a Grant Recipient that a failure or failures by the Local HomeBuy Agent has materially and adversely impacted the sales and/or marketing of its properties, which is not subsequently shown to be unfounded; or

ii a significant or persistent failure by the Local HomeBuy Agent to prioritise qualifying applicants in accordance with Paragraph 4.4 of the Specification; or

iii any complaint from a qualifying applicant that a failure or failures by the Local HomeBuy Agent has resulted in a significant delay in their purchase of a property which qualifies as an unresolved complaint pursuant to Paragraph 7.3 of the Specification; or 

(b) any failure by the Local HomeBuy Agent to meet twelve (12) Key Performance Standards (as recorded in any Performance Report pursuant to Clause 6.5.2 or as amended in such report by the Agency pursuant to Clause 6.5.5) within any three (3) month period;

(c) any compliant from a Grant Recipient that the Local HomeBuy Agent is persistently failing to confirm qualifying applicant's eligibility status within eight Working Days of receipt of a properly completed application form which is not subsequently shown to be unfounded (and for the purposes of this Paragraph (c)) the Local HomeBuy Agent shall be deemed to be persistently failing if they fail to meet the relevant Key Performance Standard in any two consecutive months or if the Grant Recipient can evidence failure on more than 5 occasions in any one month; or

(d) Exchange or completion takes place in respect of any purchase by a qualifying applicant without the full procedure set out in Paragraph 10 of the Specification being followed;

(each a Default).

7.5.2 In the event a Default occurs, the Local HomeBuy Agent will be required to promptly report to the Agency on the nature and frequency of the Defaults and to identify the potential causes and solutions to reduce or remove the future occurrence of Defaults.  For the avoidance of doubt the Agency can make suggestions and recommendations but has no power to require the Local HomeBuy Agent to carry out any action or implement any changes to working practices to minimise future Defaults.

7.5.3 If the Agency (acting reasonably) is not satisfied with the Local HomeBuy Agent’s report submitted pursuant to Clause 6.6.2 or, if at any time, a further Default occurs then the Agency shall be entitled to serve a Warning Notice on the Local HomeBuy Agent. For the avoidance of doubt, a Warning Notice shall only be served once in respect of any individual instance of a Default.

7.5.4 Any such notice shall state on its face that it is a Warning Notice, the incident(s) or complaint(s) to which it relates and the circumstances giving rise to the issue of the Warning Notice and shall be signed by or on behalf of the Agency   In the event that any Warning Notice is subsequently revoked, such notice shall be treated as not having been issued for the purposes of Clauses 10 and/or 11.3.1.

8 ‎7  TC "
Cooperation of Grant Recipient" \l1 
Cooperation of Grant Recipient
8.1 For all LCHO Schemes (excluding FTBI Schemes and HomeBuy Direct Schemes) the Local HomeBuy Agent shall:

enter into a Service Level Agreement with each Grant Recipient in the Zone prior to marketing and administering applications for the Grant Recipient’s LCHO Schemes; and

8.1.1 confirm as part of the Performance Report (submitted in accordance with Clause 6.5.2) the details of all of the Grant Recipients it has entered into a Service Level Agreement under Clauses 7.1.1 with during the preceding month and shall supply a copy of any of the Service Level Agreements or variations and extensions it enters into with Grant Recipients to the Agency within four (4) Working Days of receipt of a reasonable request.

8.2 For FTBI Schemes and HomeBuy Direct Schemes only: 

8.2.1 the Agency shall use reasonable endeavours to procure that the Developer cooperates with the Local HomeBuy Agent and complies with the applicable provisions of the Specification; and

if the Developer does not comply with the relevant provisions of the Specification or fails to cooperate with the Local HomeBuy Agent the Local HomeBuy Agent shall promptly report such failure to the Agency and the Agency shall take reasonable steps in accordance with its contractual arrangements with the Developer to enforce such compliance.

9 ‎8  TC "
Information and confidentiality" \l1 
Information and confidentiality
The parties shall keep confidential all matters relating to this Agreement and shall use all reasonable endeavours to prevent their employees and agents from making any disclosure to any person of any matter relating to the Agreement.

9.1 Clause ‎8.1 shall not apply to:

any disclosure of information that is reasonably required by either party in order to perform its obligations under this Agreement;

9.1.1 any matter which a party can demonstrate is already generally available and in the public domain otherwise than as a result of a breach of this Condition;

9.1.2 any disclosure which is required by any law (including but not limited to the FOIA and any order of a court of competent jurisdiction), any Parliamentary obligation or the rules of any stock exchange or governmental or regulatory body having the force of law;

9.1.3 any disclosure of information which is already lawfully in the possession of the receiving party, prior to its disclosure by the disclosing party;

9.1.4 any disclosure of information by the Agency to any other department, office or agency of the Government (including any local authority);

9.1.5 any disclosure for the purpose of:

(a) the examination, auditing or certification of the Agency's or the Local HomeBuy Agent's accounts; or

(b) any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Agency has used its resources.

9.2 The Local HomeBuy Agent shall not make use of the Agreement or any information issued or provided by or on behalf of the Agency in connection with the Agreement otherwise than for the purpose of the Agreement, except with the written consent of the Agency.

9.3 The Local HomeBuy Agent acknowledges that the Agency is subject to the requirements of the FOIA and the Environmental Information Regulations and is expected to abide by the Code of Practice.  The Local HomeBuy Agent shall assist and co-operate with the Agency (at the Local HomeBuy Agent’s expense) to enable the Agency to comply with these information disclosure requirements.

9.4 The Local HomeBuy Agent shall:

9.4.1 provide the Agency with a copy of all Information in its possession, power or control in the form that the Agency reasonably requires within five (5) Working Days (or such other period as the Agency may specify) of the Agency requesting that Information; and

9.4.2 provide all necessary assistance as is reasonably requested by the Agency to enable the Agency to respond to a Request for Information within the time for compliance set out in Section 10 of the FOIA or Regulation 5 of the Environmental Information Regulations,

and the Local HomeBuy Agent shall be liable for and hereby indemnifies the Agency from and against all claims, proceedings, damages, liabilities, losses, costs and expenses suffered or incurred by the Agency where and to the extent that the same arise in connection with any breach of this Condition ‎8.5.2 by or on behalf of the Local HomeBuy Agent.

If the Local HomeBuy Agent considers that all or any Information provided to the Agency under Condition ‎8.5 is a trade secret in accordance with Section 43(1) of the FOIA or is commercially sensitive information disclosure of which would be likely to prejudice the commercial interests of any party in accordance with Section 43(2) of the FOIA, or a duty of confidentiality applies under Section 41(1) of the FOIA, or is exempt by the operation of any other provision of FOIA, the Local HomeBuy Agent shall ensure that the relevant Information and the claimed exemption is clearly identified to the Agency. Notwithstanding any such identification, the Agency shall be solely responsible for determining at its absolute discretion whether such Information and/or any other information:

9.4.3 is exempt from disclosure in accordance with the provisions of the Code of Practice, the FOIA or the Environmental Information Regulations; or

9.4.4 is to be disclosed in response to a Request for Information.

9.5 In no event shall the Local HomeBuy Agent respond directly to any requests for information from members of the public save as permitted under the terms of this Agreement.

9.6 The Local HomeBuy Agent acknowledges that the Agency may, acting in accordance with the recommendations set out in the Code of Practice, be obliged under the FOIA or the Environmental Information Regulations to disclose Information:

9.6.1 without consulting with the Local HomeBuy Agent; or

9.6.2 following consultation with the Local HomeBuy Agent and having considered its views.

9.7 The parties acknowledge that the National Audit Office has the right to publish details of the Agreement in its relevant reports to Parliament.

9.8 The Local HomeBuy Agent shall promptly inform the Agency about the receipt of any request for information held on behalf of the Agency whether or not expressed to be under Section 1 of the FOIA and shall not disclose or release any information without first obtaining express consent from the Agency.

10 ‎9  TC "
Fees" \l1 
Fees
10.1 In consideration of the Local HomeBuy Agent carrying out its obligations under this Agreement the Agency shall pay to the Local HomeBuy Agent the Payment in accordance with the provisions of Schedule 10.

In the event VAT is chargeable on any Payment, all payments under this Clause 9 shall be inclusive of VAT and Section 89 of the Value Added Tax Act 1994 shall not apply to affect the amount of the Payment..

11 ‎10  TC "
Suspension of Services" \l1 
Suspension of Services
Performance Issues

11.1 Following the occurrence of a Default as described in Clause 6.6.1(c) the Agency may notify some or all of the Grant Recipients operating in the Zone (the Relevant Grant Recipients) that they shall be permitted to refer qualifying applicants to a specified alternate Local HomeBuy Agent (the Alternate Local HomeBuy Agent) until further notice (the Alternate Local HomeBuy Agent Period).  The Agency shall send a copy of such notice to the Local HomeBuy Agent.

11.2 Within one month (or such longer period as the Agency shall specify) of service of the notice under Clause 10.1 the Agency shall review the decision and provided either: 

(a) the Agency (acting reasonably) is satisfied that the Local HomeBuy Agent has not incurred a further Default under Clause 6.6.1(c); or

(b) the Local HomeBuy Agent has demonstrated to the Agency's reasonable satisfaction hat it has identified and (where appropriate) implemented the causes and solutions to reduce or remove the future occurrence of such Defaults;

then the Agency shall forthwith notify the Relevant Grant Recipients that the Alternate Local HomeBuy Agent Period shall be terminated and that from the date of receipt of such notification only such Relevant Grant Recipients shall only refer qualifying applicants to the Local HomeBuy Agent.

11.3 In the event that following the first review under Clause 10.2, the Agency is not satisfied that either Clause 10.2 (a) or (b) apply, further performance reviews shall be carried out at monthly intervals in accordance with the procedure set out in Clause 10.2 until the Agency (acting reasonably) concludes that either Clause 10.2 (a) or (b) have been complied with. 

11.4 For the avoidance of doubt any exercise by the Agency of its rights under this Clause 10 does not in any way impact on the Agency's ability to follow the procedure set out in Clause 6.6 in respect of any Default. 

11.5 If, during the Alternate Local HomeBuy Agent Period, any qualifying applicant referred to the Alternate HomeBuy Agency by a Relevant Grant Recipient proceeds to purchase a property under either FTBI or HomeBuy Direct, the Alternate Local HomeBuy Agent shall be entitled to process such application in accordance with the Specification and claim the FTBI Fee or the HomeBuy Direct Fee in relation to such purchase. For the avoidance of doubt, where the Alternate Local HomeBuy Agent is entitled to claim a fee under this Clause 10.5, the Local HomeBuy Agent shall not be entitled to a fee for such transaction.

12 ‎11  TC "
Termination of this Agreement" \l1 
Termination of this Agreement
The Agency may at any time by notice terminate this Agreement as from the date of service of such notice if a Material Default has occurred and the Agency has determined to terminate this Agreement in accordance with Clause 10.2.

12.1 If Material Default has occurred and:

12.1.1 Such Material Default is capable of remedy and the Local HomeBuy Agent shall have failed to remedy the Material Default within a reasonable period specified by the Agency in a notice to the Local HomeBuy Agent specifying the Material Default and requiring its remedy; or

12.1.2 Such Material Default is not capable of remedy.

then the Agency may terminate this Agreement forthwith by notice to the Local HomeBuy Agent.

12.2 The Agency may terminate this Agreement forthwith by notice to the Local HomeBuy Agent if:

12.2.1 the Local HomeBuy Agent is in receipt of two valid Warning Notices under Clause 6 provided, in each case, that neither of the Warning Notices (a) has been subsequently revoked or determined to be invalid or (b) is the subject of a dispute pursuant to the terms of Clause 13;

12.2.2 the Local HomeBuy Agent has offered or given or agreed to give to any employee or representative of the Agency or the Crown any gift or consideration of any kind as an inducement or reward for doing or refraining from doing any act in relation to the obtaining of this or any other contract with the Agency or for showing or refraining from showing favour or disfavour to any person in relation to this contract or who or appears to have committed any offence under the Prevention of Corruption Acts 1889 to 1916; 

12.2.3 the Local HomeBuy Agent transfers or assigns this Agreement in contravention of Clause 17.1;

12.2.4 a court makes an order that the Local HomeBuy Agent be wound up or a resolution for a voluntary winding up of the Local HomeBuy Agent is passed or (where the Local HomeBuy Agent is a Registered Provider) it has a petition presented for its winding up and notice is served on the Housing Agency under Section 41 of the Housing Act 1996 provided such petition is not shown to be presented vexatiously or frivolously;

12.2.5 any receiver or manager in respect of the Local HomeBuy Agent is appointed or possession is taken by or on behalf of any creditor of any property that is subject to a charge;

12.2.6 any voluntary arrangement is made for a composition of debts or a scheme of arrangement is approved under the Insolvency Act 1986, or the Companies Act 1985, or 2006;

12.2.7 a Change in Control takes place; or

12.2.8 the Alternate Local HomeBuy Agent Period continues for a period of six (6) months or more. 

13 ‎12  TC "
Consequences of expiry/termination" \l1 
Consequences of expiry/termination
During the six (6) months preceding the expiry of this Agreement or after the Agency has given notice of termination of this Agreement the Local HomeBuy Agent shall at its own expense and use its best endeavours to provide such information as may reasonably be required by any alternative provider or the Agency to assist the transfer of the obligations under this Agreement to an alternative provider (a New Provider); and

13.1 The Agency and the Local HomeBuy Agent acknowledge that the Transfer Regulations may apply on the termination of this Agreement and the parties will co-operate at all times in that event.  Notwithstanding the generality of the foregoing within twenty-eight (28) days of being so requested by the Agency the Local HomeBuy Agent will (at its own expense) provide such information if any as may be required to meet the requirements of the Transfer Regulations (if applicable), and any relevant guidance issued by or applicable to the Agency including but not limited to: 

(a) all material facts and matters relating to or concerning the employment of any of the Staff  or former Staff including but not limited to their respective ages length of service  notice periods all terms and conditions of employment benefits policies or other agreements or arrangements or understandings in respect of each of them and any variation thereto agreed with or imposed upon any of the Staff or former Staff within a period of six months preceding the date of termination or expiry;

(b) all material facts and matters relating to all or any collective agreements, arrangements or other understanding which the Local HomeBuy Agent or its agents has with any trade union, staff association or other body representing any of the Staff;

(c) full details of any representations or statements (whether oral, written or otherwise) made by the Local HomeBuy Agent or the Agents to any of the Staff  or former Staff  (or their unions or other representatives) in any way connected with or concerning employment with a New Provider including where applicable the Agency;

(d) all material facts and matters and written records relating to or concerning all or any obligations arising from the Working Time Directive (93/104)  including providing to the Agency all and any records relating to the hours worked by every member of Staff.

13.2 The Agency shall provide the Local HomeBuy Agent with any information that it receives from any New Provider that the Local HomeBuy Agent requires to comply with its obligations under the Transfer Regulations.

13.3 On termination or expiry of this Agreement the Local HomeBuy Agent shall indemnify and keep indemnified the Agency against any claim liability expense or demand made by and on behalf of any member of Staff or former member of Staff or group of Staff or group of any former members of Staff which may be incurred by the Agency or any New Provider as a result of anything done or omitted to be done in breach of its obligations in relation to the employment of such Staff  or former member of Staff by the Local HomeBuy Agent.

13.4 The Local HomeBuy Agent shall indemnify and hold harmless the Agency against all claims, liabilities, costs and demands (including all expenses associated therewith howsoever arising) arising out of the inaccuracy of any information provided pursuant to Clauses 12.1 and 12.2 above or arising out of such information being incomplete.

13.5 The Local HomeBuy Agent hereby undertakes not to make any amendments to the number of Staff employed in relation to complying with the Specification or the terms and conditions of employed Staff save for:

13.5.1 any reasonable salary increase;

13.5.2 any changes already agreed or indicated prior to the Agency’s request referred to at Clause 12.2 above (provided that such changes have been notified to the Agency at the time of the Agency’s request pursuant to Clause 12.2 above).

For the avoidance of doubt, such changes shall include the relocation or assignment of new duties to any of the Staff, the engagement or dismissal or transfer of Staff carrying out such work under the terms of this Agreement or any amendment to terms and conditions of employment save in the case of dismissal where the Local HomeBuy Agent shall be reasonably and fairly entitled to dismiss any employee for reasons of gross misconduct or gross negligence.

13.6 In the event that the Transfer Regulations apply on the termination or expiry of this Agreement the Agency shall indemnify and keep indemnified the Local HomeBuy Agent against any claim, liability, expense or demand made by and on behalf of any member of the transferring Staff incurred by the Local HomeBuy Agent and arising out of:

13.6.1 Regulation 13 of the Transfer Regulations or any subsequent legislation dealing with informing and consulting the transferring Staff save where any such failure is due to an act or omission on the part of the Local HomeBuy Agent;

13.6.2 Any resignation of any member of the transferring Staff arising from any change or proposed change in their terms and conditions of employment by the Agency, save for any economic technical or organisational reason.

13.7 In the event that the Transfer Regulations apply on the termination or expiry of this Agreement the Agency undertakes to provide the Local HomeBuy Agent with sufficient information to enable it to discharge its consultation obligations under Regulation 13 of the Transfer Regulations.

13.8 In the event of any claim or allegation arising out  of or in connection with this Clause 12,  the Agency and the Local HomeBuy Agent shall upon written request by the other party, give such assistance or information relevant to such a claim or allegation as may reasonably be requested. Such assistance and/or information shall be given promptly.

14 ‎13  TC "
Exit management" \l1 
Exit management
Forthwith upon the termination or expiry of this Agreement, the Local HomeBuy Agent shall make all information and assistance available to the Agency, as well as to any incoming provider, so as to maintain the continuity of service under this Agreement while alternative arrangements are put in place and so as to achieve to the extent reasonably possible a smooth transfer to the New Provider provided that nothing in this Clause shall oblige the Local HomeBuy Agent to make available information which has been classified as commercially sensitive under Clause 8.6 to any incoming provider or to breach any Applicable Laws:

14.1.1 Upon termination or expiry of this Agreement, the Local HomeBuy Agent shall have no further right to perform the Local HomeBuy Agent’s role in complying with the Specification;

14.1.2 The Agency may elect for itself or the New Provider to acquire, in which case the Local HomeBuy Agent shall insofar as reasonably possible sell, or procure the sale of, any equipment or materials exclusively used in complying with the Specification (and not used by the Local HomeBuy Agent for any of its other activities) at their market value at a price agreed by the parties or determined under the Dispute Resolution Procedure; and

14.1.3 The Local HomeBuy Agent shall assign to the Agency or if requested by the Agency the New Provider those Required Consents obtained by the Local HomeBuy Agent and capable of assignment; and

14.1.4 The Local HomeBuy Agent shall deliver to the Agency all software, records, documentation and other data which are owned by the Agency (including for the avoidance of doubt the information and documentation referred to in Paragraph 11.6 of the Specification) and (provided such action shall not breach any Applicable Laws) shall make copies available to the Agency or if requested by the Agency the New Provider to the extent that any such software, records, documentation and other  data are either subject to rights in favour of the Agency or relate to the compliance with the Specification by the Local HomeBuy Agent.

15 ‎14  TC "
Dispute Resolution" \l1 
Dispute Resolution
In the event of any dispute arising between the parties in connection with this Agreement which cannot be resolved pursuant to day to day consultation between the parties, senior representatives of the parties shall within fourteen (14) days of a written request from either party to the other communicated in accordance with Clause 21 meet in good faith to attempt to resolve the dispute without recourse to legal proceedings.

15.1 If the dispute is not resolved as a result of such meeting, either party may at such meeting or within twenty-one (21) days of its conclusion propose to the other in writing that structured negotiations be entered into with the assistance of a neutral adviser or mediator (Neutral Adviser).

15.2 If the parties are unable to agree on a Neutral Adviser or if the Neutral Adviser agreed upon is unwilling to act, either party shall within twenty-one (21) days from the date of the proposal to appoint a Neutral Adviser or within twenty-one (21) days of notice to either party that he is unable to unwilling to act, apply to the Centre for Effective Dispute Resolution (CEDR) to appoint a Neutral Adviser.

15.3 The parties shall, within fourteen (14) days of the appointment of the Neutral Adviser, meet with him in order to agree a programme for the exchange of any relevant information and the structure to be adopted for the negotiations.  If considered appropriate, the parties may, at any stage, seek assistance from CEDR to provide guidance on a suitable process.

15.4 The Neutral Adviser shall produce recommendations based upon a review of information provided by the parties.

15.5 If the parties accept the Neutral Adviser’s recommendations or otherwise reach agreement on the resolution of the dispute, such agreement shall be reduced to writing and, once it is signed by their duly authorised representatives, shall be binding on the parties.  The parties shall bear their own costs in connection with this Clause 14 but shall share equally the costs of the Neutral Adviser.

15.6 Unless concluded by the written binding agreement referred to in Clause 14.6, all negotiations connected with the dispute shall be conducted in confidence and without prejudice to the rights of the parties in any future proceedings.

15.7 Failing agreement on the basis referred to in Clause 14.6, either of the parties may invite the Neutral Adviser to provide a non-binding opinion in writing at such party’s own expense. Such opinion shall be provided on a without prejudice basis and shall not be used in evidence in any proceedings commenced pursuant to the terms of this Agreement without the prior written consent of both parties.

15.8 If the parties fail to reach agreement in the structured negotiations within twenty-one (21) days of the Neutral Adviser giving such an opinion, then any dispute between them may be referred to the Courts unless within such period or a further period of seven (7) days the parties agree to refer the matter to arbitration before an arbitrator whose method of appointment is agreed between them.

16 ‎15  TC "
Intellectual property rights" \l1 
Intellectual property rights
All legal and equitable interest in any physical or electronic documents and the media upon which the same is recorded and any other materials (including without limitation software) in whatever form and all Intellectual Property Rights therein created by Local HomeBuy Agent or its employees and sub-contractors and agents in performance of the Agreement shall vest in the Agency.

16.1 By way of confirmation and perfection of legal title, Local HomeBuy Agent agrees to assign, or procure the assignment, to the Agency for the sum of £1 all Intellectual Property Rights created or developed pursuant to this Agreement including any created or developed by sub-contractors commissioned to carry out the Services or any part thereof and shall take such steps and provide such assistance as the Agency may reasonably require in defence or protection of the Intellectual Property Rights.  In the event that the Local HomeBuy Agent is unable to assign or procure the assignment of all such Intellectual Property Rights the Local HomeBuy Agent hereby grants the Agency a perpetual, royalty free, irrevocable licence to use such Intellectual Property Rights for the purpose of delivering the Services or enabling a third party to deliver the Services to the Agency.

16.2 At the expiry or earlier termination of this Agreement, the Local HomeBuy Agent shall forthwith at its expense:

16.2.1 transfer to the Agency or whomsoever the Agency shall direct all documents, material and other information (in whatever form) in the possession of the Local HomeBuy Agent which are reasonably required by the Agency or which contain information and/or data of any sort collected by or on behalf of the Local HomeBuy Agent (including for the avoidance of doubt the information and documentation referred to in Paragraph 11.6 of the Specification) as a result of the fulfilment of its obligations pursuant to this Agreement and the compliance with the Specification (for the purposes of this Clause 15, such information and/or data the Data); and

16.2.2 do all things necessary, and enter into such documentation as the Agency may reasonably require, to assign all and any intellectual property rights (including without limitation copyright and database rights) in the Data, or in any database within the Local HomeBuy Agent’s control and containing the Data,

but for the avoidance of doubt nothing in this Clause 15.3 shall require the Local HomeBuy Agent to transfer any business process, technique or methodology developed by it and used as part of its normal business practice.

The Local HomeBuy Agent shall indemnify the Agency in respect of any Loss or Damage the Agency may incur in the event that any Intellectual Property Rights assigned by this Clause 15 are found to be invalid or impaired in any way or in the event of any claim by any third party that the exercise of the rights assigned by this Clause 15 infringes the rights of such third party.

17 ‎16  TC "
Business Continuity" \l1 
Business Continuity

The Local HomeBuy Agent shall for the duration of this Agreement ensure that any computer system, database or any other system  in which any Data is held (together, Relevant Systems) will be covered by business continuity arrangements (including but without limitation off site storage and data backup arrangements) in accordance with current best practice business standards, and in any case of a standard sufficient to allow the Agency access to any Relevant System as soon as reasonably practicable following the occurrence of any event interrupting the business of the Local HomeBuy Agent.

18 ‎17  TC "
Agency" \l1 
Agency
Neither the Local HomeBuy Agent nor its personnel shall in any circumstances hold itself or themselves out as being the servant or agent of the Agency otherwise than in circumstances expressly permitted by this Agreement.

18.1 Neither the Local HomeBuy Agent nor its personnel shall in any circumstances hold itself or themselves out as being authorised to enter into any contract on behalf of the Agency or in any other way to bind the Agency to the performance, variation, release or discharge of any obligation otherwise than in circumstances expressly permitted by this Agreement.

19 ‎18  TC "
Assignment and sub-contracting" \l1 
Assignment and sub-contracting
The Local HomeBuy Agent shall not be entitled to assign this Agreement, without the prior written consent of the Agency (such consent not to be unreasonably withheld or delayed in the case of a Group Company) and shall promptly give written notice of any assignment to the Agency.

19.1 The Local HomeBuy Agent shall only be permitted to employ subcontractors for the execution of any of the Local HomeBuy Agent’s obligations hereunder with the Agency's prior consent (which shall not be unreasonably withheld or delayed in the case of a Group Company) and may only employ such subcontractors as are capable of providing services effectively on terms which enable the Local HomeBuy Agent to comply with the provisions of this Agreement.  The Local HomeBuy Agent shall not be relieved of any of its obligations under this Agreement by any permitted subcontracting and shall at all times remain primarily liable for the acts and omissions of such subcontractors. If so requested, the Local HomeBuy Agent will promptly supply the Agency with a copy of any subcontracts.

20 ‎19  TC "
Human rights" \l1 
Human rights
The Local HomeBuy Agent and the Agency shall at all times comply with the requirements of the Human Rights Act 1998 (the 1998 Act) to the extent applicable to the party in question and with any subsequent amendment or re-enactment thereof and all secondary legislation made under the 1998 Act or any subsequent amendment thereto or re-enactment thereof.

21 ‎20  TC "
Conflicts" \l1 
Conflicts
The Local HomeBuy Agent shall not, without the prior written consent of the Agency, accept any commission, gift, benefit or other inducement (in money or in kind) from any supplier or potential supplier of goods and/or service to the Local HomeBuy Agent or any of its sub-contractors directly or indirectly in connection with the subject matter of this Agreement.  Where, notwithstanding the foregoing, a conflict of interest does arise, the Local HomeBuy Agent shall forthwith bring such conflict to the attention of the Agency and the parties shall discuss how best to proceed in the circumstances, taking account of the best interests of the Agency, the residents and the Leaseholders.

22 ‎21  TC "
Notices" \l1 
Notices
Any notice to be given hereunder shall be in writing and shall be sufficiently served if delivered by hand and receipted for by the recipient, sent by facsimile, electronic mail or sent by the Recorded Delivery Service addressed in the case of either party to the other party’s registered office as set out at the beginning of this Agreement or to such other addresses or to any fax numbers as either party may from time to time notify to the other in writing provided that such other address is within England and Wales.

22.1 Any notice shall be deemed to be given by the sender and received by the recipient:

22.1.1 if delivered by hand, when delivered to the recipient;

22.1.2 if delivered by the Recorded Delivery Service, three (3) Working Days after delivery including the date of postage;

22.1.3 if delivered by facsimile transmission, upon production by the sender’s equipment of a transmission report indicating that the fax was sent to the fax number of the recipient in full without error provided that a confirmation copy is delivered by hand within forty-eight (48) hours of delivery of the facsimile transmission;

22.1.4 If delivered by email where no notification of transmission failure is received, within two (2) hours of sending if sent on a Working Day between the hours of 9am and 4pm and by 12 noon on the next following Working Day if sent at any other time or day,

provided that if the delivery or receipt is on a day which is not a Working Day or is after 4.00 pm it is to be regarded as received at 9.00 am on the following Working Day.

23 ‎22  TC "
Waiver" \l1 
Waiver
No failure or delay by any party at any time in exercising or enforcing a right, remedy or provision of this Agreement shall operate as a waiver thereof nor in any way affect the validity of this Agreement or part thereof nor shall any single or partial exercise or enforcement of any right, remedy or provision preclude any other or further exercise thereof or the exercise of any other right, remedy or provision.

24 ‎23  TC "
Concurrent remedies" \l1 
Concurrent remedies
No right or remedy herein conferred upon or reserved to either party by this Agreement is exclusive of any other right or remedy provided herein or by law or equity and each such right or remedy shall be cumulative of every other right or remedy and may be enforced concurrently therewith or from time to time and shall be without prejudice to any pre-existing liabilities or obligations of the other party under this Agreement.

25 ‎24  TC "
Entire agreement" \l1 
Entire agreement
25.1 This Agreement constitutes the entire agreement between the parties as to the subject matter hereof and supersedes all previous agreements and understandings (if any) between the parties with respect thereto.

Each of the parties acknowledges that it is not relying on any statements, warranties or representations given or made by any of them in relation to the subject matter hereof, save those expressly set out in this Agreement and other documents referred to above, and that it shall have no rights or remedies with respect to such subject matter otherwise than under this Agreement (and the documents executed at the same time as it or referred to in it) save to the extent that they arise out of the fraud or fraudulent misrepresentation of any party.

26 ‎25  TC "
Severance" \l1 
Severance
If any provision of this Agreement shall become or shall be declared by any court of competent jurisdiction to be invalid or unenforceable in any way, such invalidity or unenforceability shall in no way impair or affect any other provision all of which shall remain in full force and effect.

27 ‎26  TC "
No partnership etc" \l1 
No partnership etc
Nothing in this Agreement shall be construed as establishing or implying any partnership or joint venture between the parties hereto and save as expressly provided nothing in this Agreement shall be deemed to make the Local HomeBuy Agent the agent of the Agency or authorise the Local HomeBuy Agent: 

(a) to incur any expenses on behalf of the Agency;

(b) to enter into any engagement or make any representation or warranty on behalf of the Agency; or 

(c) to commit or bind the Agency in any way whatsoever; 

without in each case obtaining the Agency’s prior written consent.

28 ‎27  TC "
Announcement" \l1 
Announcement
The parties shall not make any announcements or press releases in relation to this Agreement or the subject matter hereof except as may be agreed by the parties (acting reasonably).

29 ‎28  TC "
Survival of this contract" \l1 
Survival of this contract
Insofar as any of the rights and powers of the Agency provided for in this Agreement shall or may be exercised or exercisable after the termination or expiry of this Agreement the provisions of this Agreement conferring such rights and powers shall survive and remain in full force and effect notwithstanding such termination or expiry.

29.1 Insofar as any of the obligations of the Local HomeBuy Agent provided for in this Agreement remain to be discharged after the termination or expiry of this Agreement the provisions of this Agreement imposing such obligations shall survive and remain in full force and effect notwithstanding such termination or expiry.

30 ‎29  TC "
Good faith and third parties" \l1 
Good faith and third parties
Each party shall act reasonably and in good faith towards the other in relation to this Agreement and will use reasonable endeavours to mitigate such costs, expenses, losses, liabilities and claims as it is entitled to recover from the other party.

30.1 It is not intended that any person shall be entitled to enforce any provisions of this Agreement who would not have been so entitled but for the enactment of the Contracts (Rights of Third Parties) Act 1999.

31 ‎30  TC "
Law" \l1 
Law
31.1 This Agreement shall be governed by and construed in accordance with the laws of England.

Save to the extent that this Agreement otherwise provides, each party irrevocably agrees to submit to the exclusive jurisdiction of the Courts of England over any claim or matter arising under or in connection with this Agreement.

32 ‎31  TC "
Data provision" \l1 
Data provision
For the purposes of this Clause 31, Personal Data, Data Processor, Data Subject, Data Controller and Process shall have the meanings ascribed to them in the Data Protection Act 1998 (the DPA) as amended or re-enacted from time to time. 

32.1 The Local HomeBuy Agent warrants and represents that it has obtained all necessary registrations, notifications and consents required by the DPA to process Personal Data for the purposes of performing its obligations under this Agreement. 

32.2 Both parties will comply with the DPA in relation to their rights and obligations under this Agreement and notwithstanding any provision of this Agreement neither party shall be obliged to do anything that would not comply with that Act. 

32.3 The Local HomeBuy Agent agrees to use all reasonable efforts to assist the Agency to comply with such obligations as are imposed on the Agency by the DPA.  For the avoidance of doubt, this includes the obligation to:

32.3.1 provide to the Agency such access as may be reasonably required from time to time to all Personal Data stored or processed in the provision of the Specification under this Agreement in order to enable the Agency to meet its obligations to respond to access requests from Data Subjects under the DPA; 

32.3.2 provide the Agency with reasonable assistance in complying with any request for information served on the Agency under Section 7 of the DPA; and 

32.3.3 promptly inform the Agency about the receipt of any such request received by National HomeBuy Agent under Section 7 of the DPA and not disclose or release any information (including Agency Personal Data) in response to such a request without first consulting with the Agency, where the information sought relates to the Agency, its employees, agents, approved sub-contractors and/or its business operations.

32.4 The Local HomeBuy Agent shall indemnify the Agency against all claims and proceedings and all liability, losses, costs and expenses incurred in connection therewith by the Agency as a result of the Local HomeBuy Agent's destruction and/or damage to any Agency Personal Data processed by the Local HomeBuy Agent, its employees, agents or sub-contractors, or any breach of or other failure to comply with the obligations in the DPA and/or this Clause by the Local HomeBuy Agent, its employees, agents or sub-contractors. 

32.5 The Local HomeBuy Agent shall appoint and identify an individual within its organisation authorised to respond to enquiries from the Agency concerning the Local HomeBuy Agent's Processing of Agency Personal Data and will deal with all enquiries from the Agency relating to such Agency Personal Data promptly, including those from the Information Commissioner and will to the extent reasonably necessary co-operate with and assist in ensuring compliance with any Data Subject rights of data access, correction, blocking, suppression or deletion relating to Agency Personal Data and in the defence or management of any enforcement action or assessment by the Information Commissioner or any other competent authority in relation thereto.

33 ‎32  TC "
Co-operation" \l1 
Co-operation

33.1 The Agency and the Local HomeBuy Agent shall act as stated in this Agreement and in a spirit of mutual trust and co-operation.

Without prejudice to any other term of this Agreement, the Local HomeBuy Agent shall co-operate with the Outgoing Provider so as:

33.1.1 to maintain the continuity of and quality of the Services in accordance with this Agreement; and

33.1.2 to achieve to the extent reasonably possible a smooth transfer of the Services to the Local HomeBuy Agent 

provided that nothing in this Clause shall oblige the Local HomeBuy Agent to breach any Applicable Laws.

The Local HomeBuy Agent shall in the performance of the Services, and in order to achieve a smooth handover of information in respect of any relevant qualifying applicant, at all times act reasonably and co-operate with the National HomeBuy Agent. 

34 ‎33  TC "
Insurance" \l1 
Insurance

The Local HomeBuy Agent shall take out and maintain policies of insurance as are set out in Schedule 1 and shall otherwise comply with the provisions of Schedule 1.  

34.1 The Local HomeBuy Agent agrees to maintain such insurance at all times until 12 years after expiry of the Term (or, if later, 12 years after the date upon which the Local HomeBuy Agent completes the provision of Services pursuant to an instruction from the Agency), provided that such insurance continues to be available at commercially reasonable rates and upon commercially reasonable terms which it would not be imprudent for the Local HomeBuy Agent to accept having regard (inter alia) to the premium charged, the terms proposed and the duties undertaken by the Local HomeBuy Agent in relation to any task or works in respect of which the Local HomeBuy Agent is instructed pursuant hereto.

34.2 The Local HomeBuy Agent shall, if and when required by the Agency, produce to it a copy of the relevant insurance policies taken out pursuant to Clause 33.1 together with documentary proof that such insurance is being maintained.

34.3 If the Local HomeBuy Agent becomes in default of its obligations to insure or continue to insure as set out in this Clause 33, the Local HomeBuy Agent shall pay or allow to the Agency on demand any sum of money reasonably expended by the Agency to effect insurance against any risk or amount in respect of which the default shall have occurred and the Agency may deduct such sum (or part thereof) from any sums due or to become due to the Local HomeBuy Agent under this Agreement.

34.4 The Local HomeBuy Agent warrants to the Agency that prior to the execution of this Agreement it has (if required by the terms of its insurance) made full disclosure to its insurers of the existence and contents of this Agreement, and as may otherwise be required to fulfil its obligations of good faith and full and frank disclosure to its insurers, and they have not advised the Local HomeBuy Agent that the cover required under this Agreement is, or may be, declined.

34.5 Any insurance required to be taken out by the Local HomeBuy Agent under this Agreement shall not include any condition which may adversely affect the rights of the Agency to proceed directly against the insurers pursuant to and in the circumstances contemplated by the Third Parties (Rights Against Insurers) Act 1930.  The Local HomeBuy Agent shall not compromise, settle or waive any claim which it may have under any insurance policy taken out in accordance with this Agreement, in respect of any liability which the Local HomeBuy Agent may incur under this Agreement, which may in any way prejudice the ability of the Agency to recover the full amount of any claim the Agency may be lawfully entitled to. 

34.6 For the avoidance of doubt, it is agreed that nothing in this Clause 33 shall relieve the Local HomeBuy Agent from any of his obligations and liabilities under the Agreement.

This Agreement has been entered into between the parties as a deed on the date stated at the beginning.

signed as a deed by [the LHBA]

)

acting by [name of director], a director

)

and [name of director or secretary], 

)

a director OR its secretary


)







Director







Director/Secretary

THE COMMON SEAL of 

)
HOMES AND COMMUNITIES

)
AGENCY was hereunto affixed 

)
in the presence of:


)







Authorised Signatory
  TC "Schedule 1 - Specification" \l1 Schedule 1
Specification
35 The Local HomeBuy Agent's obligations
35.1 The Local HomeBuy Agent has been commissioned by the Agency to:

35.1.1 Offer a one-stop-shop service to qualifying applicants enquiring and applying for LCHO Schemes;

35.1.2 Assess eligibility and affordability level for individual qualifying applicants in relation to LCHO Schemes and maintain a database of qualifying applicants;

35.1.3 Make available information about the range of LCHO Schemes available to the qualifying applicants and to provide information (where reasonably practicable) to such qualifying applicants on other low cost schemes for sale and rent within the Zone;

35.1.4 Advise Grant Recipients and the Agency on marketing strategies for delivering individual LCHO Schemes;

35.1.5 Engage (or establish and maintain effective working relationships) with regional and local stakeholders, particularly (but not limited to) Local Authorities, Choice Based Lettings, strategic local partnerships, developing organisations, Regional Stakeholders and local employers to ensure effective targeting of assistance to eligible groups in accordance with the priorities in Paragraph 4.4;

35.1.6 Provide lists of qualifying applicants to relevant Grant Recipients and employers selling and renting homes which are part of a LCHO Scheme;

35.1.7 Provide the Agency and other key stakeholders (including but not limited to the CLG, the Regional Stakeholders and the Local Authority) with such statistics and monitoring information relating to applications received, numbers of qualifying applicants and numbers of qualifying applicants assisted to access available LCHO Schemes together with any such additional monitoring information as may be reasonably required;

35.1.8 Following identification of a property under the FTBI Scheme or HomeBuy Direct Scheme which a qualifying applicant intends to purchase, provide appropriate authority on behalf of the Agency to the qualifying applicant and the Developer to proceed with the transfer of the property in accordance with this Specification;

35.1.9 Monitor the transfer of properties under the FTBI Scheme or HomeBuy Direct Scheme (as applicable) and to confirm to the Agency and the National HomeBuy Agent that the appropriate FTBI Mortgage or HomeBuy Direct Mortgages has/have been secured over the individual property; 

35.1.10 Liaise with the Agency, other Local HomeBuy Agents and developing organisations in order to share and develop standardised best practice for Local HomeBuy Agents relating to compliance with the Specification;

35.1.11 Liaise with and provide reasonable assistance to the Agency and any National HomeBuy Agent appointed by the Agency for the purpose of monitoring and administering any  FTBI Mortgages and/or HomeBuy Direct Mortgages secured over properties on any FTBI Scheme or HomeBuy Direct Scheme following the sale of such properties to qualifying applicants; and

35.1.12 Use reasonable endeavours to respond to queries raised by qualifying applicants and the qualifying applicant's conveyancers in relation to FTBI and FTBI Schemes and/or HomeBuy Direct and HomeBuy Direct Schemes within a reasonable period provided that in the event the Local HomeBuy Agent does not have sufficient information or expertise to respond to a specific query the Local HomeBuy Agent shall refer that query to the Agency.

35.2 Where a qualifying applicant is an employee of the Local HomeBuy Agent the Local HomeBuy Agent shall ensure that:

35.2.1 the qualifying applicant's application is subject to the same criteria as any other qualifying applicant;

35.2.2 no such application is progressed without prior approval of the Local HomeBuy Agent's board; and

35.2.3 such qualifying applicant is not directly involved in and/or does not have close involvement in the administration of the qualifying applicant's application.

36 Enquiries from qualifying applicants
36.1 Enquiries about LCHO Schemes will be made in several ways:

36.1.1 Direct to the Local HomeBuy Agent through the Local HomeBuy Agent’s dedicated phone line and/or web site;

36.1.2 Via the qualifying applicant’s employer;

36.1.3 Via a Grant Recipient;

36.1.4 Via the local authority;

36.1.5 Via lenders engaged in the provision of Open Market HomeBuy; or

36.1.6 Via any nationally based website commissioned by or on behalf of the Agency in order to promote individual or multiple LCHO Schemes.

36.2 Where possible enquirers to Grant Recipients and/or the Local HomeBuy Agent should be initially questioned to ensure they meet the initial eligibility criteria set by the Agency, the CLG and/or the Regional Stakeholders.  They should:

36.2.1 Not have a Household Income in excess of the published levels of recommended income; and

36.2.2 Be able to demonstrate to the Local HomeBuy Agent that they can sustain home ownership in the longer term (which may include for the avoidance of doubt persons subject to immigration control) (sale products only).

36.3 Enquirers from all sources that meet this initial eligibility should be provided with the Local HomeBuy Agent’s standard application form, information booklet and (where applicable) the FTBI Buyers' Guide and/or the HomeBuy Direct Buyer's Guide.  To assist with this, the Local HomeBuy Agent shall supply copies of application forms and supporting information to Grant Recipients within four (4) Working Days of a request to enable them to supply such documents directly to qualifying applicants.

Performance standard:

●
All qualifying applicants and/or the Grant Recipient will be sent an application form and the supporting information within four (4) Working Days of their enquiry or request
37 Applications
Completed application forms are to be returned to the Local HomeBuy Agent responsible for the Zone in which the qualifying applicant currently resides. Save in the case of qualifying applicants who wish to move to a Zone where they do not currently live (a Transferring Applicant), who shall be required to submit an application form to the Local HomeBuy Agent for the relevant Zone to which the Transferring Applicant wishes to move.  Upon receipt of an application from a Transferring Applicant, the Local HomeBuy Agent shall notify the Local HomeBuy Agent, for the Zone in which the Transferring Applicant currently resides, of the applicant details to enable their records to be updated accordingly.

37.1 The Local HomeBuy Agent will assess the application against eligibility criteria set by the Agency, the CLG and/or the Regional Stakeholders, register the qualifying applicant on a database and inform the qualifying applicant of their status (accepted, rejected or on-hold (i.e. awaiting further information)) via the Eligibility Approval Letter.

37.2 In determining the qualifying applicant’s eligibility for particular schemes the Local HomeBuy Agent shall assess the financial status (including the Household Income) for each qualifying applicant and shall determine the types of LCHO Scheme the qualifying applicant is eligible to be put forward for (based on the requirements of the Affordable Housing Capital Funding Guide and the Agency). In relation to qualifying applicants for either FTBI Schemes or HomeBuy Direct Schemes, the Local HomeBuy Agent shall calculate the qualifying applicant’s Prescribed Mortgage Level and the expected level of the Applicant's Contribution (the Prescribed Applicant's Contribution).  The qualifying applicant shall be advised that in order to qualify for FTBI and/or HomeBuy Direct funding, any Mortgage Offer is expected as a minimum to equal the Prescribed Mortgage Level and that they must take out a prior first fixed charge with an Approved Lender.

37.3 In respect of qualifying applicants for the purchase of properties at LCHO Schemes, or to confirming a qualifying applicant’s eligibility status pursuant to the Eligibility Approval Letter, the Local HomeBuy Agent shall advise each qualifying applicant in writing:

37.3.1 To consult an independent financial advisor. (Where appropriate the Local HomeBuy Agent may refer qualifying applicants to a nominated panel of independent financial advisors);

That any money paid to a Grant Recipient in order to reserve a particular property is paid at the qualifying applicant’s risk (save where such property is withdrawn from such reservation at the discretion of the Grant Recipient);

37.3.2 The size and type of property the qualifying applicant shall be eligible to purchase under the LCHO Schemes which shall be determined in accordance with the requirements of the Agency.

Performance Standard:

●
Once an application form is completed and received by the Local HomeBuy Agent, it will be assessed and qualifying applicants will be sent confirmation of their eligibility and affordability status (which in the case of applications for FTBI Schemes or HomeBuy Direct Schemes shall be via the Eligibility Approval Letter and shall include notification of their Prescribed Mortgage Level) and details of the currently available LCHO Schemes within the Zone within eight (8) Working Days.  (note:  it will occasionally be necessary to send forms back to qualifying applicants when they are incomplete in which case the eight (8) day period will commence on the date the outstanding information is received by the Local HomeBuy Agent)
38 Requests for lists of qualifying applicants
38.1 The Local HomeBuy Agent shall, in response to a request from the Agency or a Grant Recipient, supply a list of qualifying applicants for their LCHO Schemes.  Requests for lists must be made by email or as otherwise agreed between the parties.  The template will allow the Grant Recipient to request the profile of buyers that match their scheme, household composition, household size, etc.

38.2 Grant Recipients can make as many requests for lists as they require provided such requests are reasonable.  It should be noted that schemes can be allocated to qualifying applicants who work/live in any Zone, it may therefore be necessary for lists to be obtained from more than one Local HomeBuy Agent.

38.3 Where there is a resale of a dwelling which is part of a LCHO Scheme (excluding Open Market HomeBuy, HomeBuy Direct and FTBI) the Grant Recipient will advise the Local HomeBuy Agent of the vacancy or resale and the Local HomeBuy Agent will then provide details of qualifying applicants registered on the database within four  (4) Working Days.

38.4 In compiling a list of qualifying applicants, the Local HomeBuy Agent shall specify an order of priority for the qualifying applicants on the list which shall be in accordance with the priority groups (and their relative priorities) specified by the Agency from time to time.

38.5 The Local HomeBuy Agent must be informed within four (4) Working Days when a qualifying applicant from the list is allocated a property.  This is necessary to ensure that qualifying applicants that have been allocated homes are not sent details of schemes operated by other Grant Recipients.

38.6 In the case of Keyworkers, in addition to the usual checks a HomeBuy Agent would make of a qualifying applicant, they will be required to make contact with the Keyworker's employer and to make the necessary checks to ensure the qualifying applicant is an eligible Keyworker.  

38.7 The Local HomeBuy Agent must be informed within four (4) Working Days where a qualifying applicant from the list either declines a property or withdraws from a purchase or letting prior to completion.  Where possible the Grant Recipient shall inform the Local HomeBuy Agent of the qualifying applicant’s reasons for such refusal or withdrawal.

No qualifying applicants can be allocated a property under any of the LCHO Schemes unless they have completed a standard application form, have registered their details with the Local HomeBuy Agent and have been notified of the outcome of their eligibility and affordability assessment.

Performance Standard:

●
Lists of qualifying applicants will be provided by the Local HomeBuy Agent to the Grant Recipient within four (4) Working Days of receipt of a request. 

39 Data protection
39.1 At least once every six (6) months the Local HomeBuy Agent will write to all qualifying applicants to confirm that they wish to remain on the register and to check that the details held on the database are still correct.  If no reply is received, qualifying applicants will be held in a suspense file for two months prior to deletion.

39.2 Management of the database will be carried out in compliance with the Data Protection Act 1998.

39.3 Use of the information provided on application forms and held on the database is strictly limited to the sole purpose of providing information, and advice regarding the availability of homes provided under the LCHO Schemes in the qualifying applicants’ area of choice.

39.4 Permission must be obtained from qualifying applicants before using their personal details for any other purpose.

39.5 Applicant details will be removed form the database within four (4) Working Days upon direct request.

39.6 Organisations bidding to the Agency for funding for new LCHO Schemes may require information in order to submit their bids. The Local HomeBuy Agent shall provide such information in response to any reasonable requests (provided the provision of such information does not contravene any requirements of the Data Protection Act 1998) within four (4) Working Days of receipt of a request.

Performance Standard

●
All qualifying applicants held on the database will be contacted at least six(6)-monthly and asked if their details are current and if they want to remain registered

40 Information Provision
The Local HomeBuy Agent will be responsible for making available information about the types of LCHO Schemes available.  Such information will be targeted to the qualifying persons (including Keyworkers) taking into account qualifying applicant priorities as determined by the Agency from time to time.  The Local HomeBuy Agent will pay particular attention to meeting a qualifying person's property and support needs including compliance with the Disability Discrimination Act 1995.  The Local HomeBuy Agent will also have mechanisms in place to ensure that people with long term disabilities are helped and will have links with specialist HOLD scheme providers. Literature containing all such information will include details of the Local HomeBuy Agent’s enquiry line number and the relevant web site address.

40.1 The Local HomeBuy Agent will be responsible for raising general awareness of the various LCHO Schemes and should make use of appropriate marketing techniques, to achieve this.  The Local HomeBuy Agent shall also (where reasonably practicable) ensure that they are aware of the non grant funded low cost housing schemes for sale and rent within the Zone and shall ensure that details of such options are communicated (where appropriate) to enquirers.  The Local HomeBuy Agent’s policies to achieve this should be in line with the approach outlined in their Local HomeBuy Agent’s Proposals.

40.2 It is acknowledged that the Grant Recipients rather than the Local HomeBuy Agent will remain responsible for scheme specific marketing (i.e. their own LCHO Schemes).  In the event of low demand it will be the responsibility of the Grant Recipient to use reasonable endeavours to sell properties in the LCHO Scheme to qualifying applicants (in the case of FTBI Schemes and HomeBuy Direct Schemes, in accordance with their contractual arrangements with the Agency).  In the case of direct approaches from the potential purchasers, the Grant Recipient will be responsible for providing qualifying applicants with the relevant Local HomeBuy Agents application form and supporting information or referring the qualifying applicant to the Local HomeBuy Agent directly.  Application forms are to be returned to the Local HomeBuy Agent by the qualifying applicant for registration and to be assessed against eligibility criteria. 

40.3 Local HomeBuy Agents will facilitate access to the service through as many mediums as reasonable including maintaining an up to date web presence.

40.4 Within two (2) Working Days of receipt of the details of available LCHO Schemes from either a Grant Recipient or the Agency, the Local HomeBuy Agent shall upload such details.  The Local HomeBuy Agent shall also ensure (where reasonably practicable) that its website is enabled to allow Grant Recipients to upload and maintain details of available LCHO Schemes and shall liaise with Grant Recipients in respect of this.  Where possible scheme details should be uploaded to the site a minimum of three (3) months before handover.  Local HomeBuy Agents will be responsible for providing procedure notes to Grant Recipients to facilitate this.

40.5 The Agency will be required to notify the Local HomeBuy Agent as soon as reasonably practicable if they are aware that any FTBI Scheme or HomeBuy Direct Scheme is either no longer proceeding or will no longer qualify as an FTBI Scheme/HomeBuy Direct Scheme.   The Local HomeBuy Agent will update its website within two (2) Working Days of receipt of such confirmation.

40.6 The Local HomeBuy Agent shall create direct links from its website to any other HomeBuy agency related website as the Agency may reasonably require.

40.7 The Local HomeBuy Agent will be responsible for maintaining and ensuring the effective operation of a telephone enquiry line in accordance with the reasonable requirements of the Agency.

40.8 The Local HomeBuy Agent will be required to ensure that it (and will use all reasonable endeavours to ensure that any Grant Recipient includes) any centrally devised branding and/or logos required by the Agency on any marketing literature/advertisements used to market the LCHO Schemes provided that the Agency will provide three (3) Months advance notice of any changes to their required branding and/or logos.

40.9 In the event the Agency advises that any of the documentation to be provided by the Local HomeBuy Agent to qualifying applicants and/or Grant Recipients to be provided in a revised form, from the date the new form of document takes effect the Local HomeBuy Agent shall ensure that only the new formats are provided to qualifying applicants and/or Grant Recipients in accordance with the requirements of this Specification and the Local HomeBuy Agent shall use reasonable endeavours to ensure that Grant Recipients provide only the new form of documentation to qualifying applicants.

40.10 Any literature distributed by or on behalf of the Local HomeBuy Agent in relation to FTBI and/or HomeBuy Direct must be in the Agency's prescribed form and any proposed changes to such literature must be approved by the Agency in advance.

40.11 Any requests received by the Local HomeBuy Agent from a Grant Recipient to approve any scheme specific literature shall be referred to the Agency.

Performance Standard:

· Local HomeBuy Agents will provide standard application forms and any supporting documentation to Grant Recipients for provision to qualifying applicants who make direct enquiries of the Grant Recipient.
· Local HomeBuy Agents will maintain their web site in accordance with the Agency’s reasonable requirements.

· Local HomeBuy Agents will be responsible for uploading and maintaining LCHO Scheme details on to the Local HomeBuy Agent’s web site within two (2) Working Days of receipt of such details from the Grant Recipient. The Local HomeBuy Agent shall also ensure (where reasonably practicable) that their website is enabled to allow Grant Recipients to directly upload and maintain details of available LCHO Schemes.

· Local HomeBuy Agents will maintain and ensure the effective operation of the enquiry line between 9.00 am and 5.00 pm on each Working Day.

· Local HomeBuy Agents will ensure that all documentation provided to qualifying applicants and/or Grant Recipients is in the current format prescribed by the Agency.
41 Complaints procedure
41.1 Wherever possible any complaints from Grant Recipients and/or qualifying applicants concerning the Local HomeBuy Agent’s performance and compliance with the Specification should be dealt with through the Local HomeBuy Agent’s internal complaints procedure in the first instance.

41.2 All complaints should be recorded in a log book, with brief details of the complaint, date and ultimate manner of resolution and made available to the Agency when requested and as part of the monthly Performance Report.

41.3 Unresolved complaints should be referred by the Local HomeBuy Agent to the Agency on at least a monthly basis (as part of the Performance Report).  For the avoidance of doubt, unresolved complaints shall include those complaints where the complainant has not confirmed to the Local HomeBuy Agent that they are satisfied with the outcome of the procedure followed pursuant to Paragraph 7.1.

41.4 Complaints and adverse feedback from qualifying applicants to the Local HomeBuy Agent concerning a Grant Recipient's compliance with the Specification or complaints from qualifying applicants about the Grant Recipient's administration or provision of any LCHO Scheme together with any information received by the Local HomeBuy Agent indicating that qualifying applicants for LCHO Schemes are being treated detrimentally to general market purchasers should be referred to the Agency.

Performance Standard:

· Local HomeBuy Agents will record all complaints in a log book

· Fully completed log book provided to the Agency within four (4) Working Days of a request

· Local HomeBuy Agents will pass on complaints and adverse feedback from qualifying applicants or any adverse feedback received, about a Grant Recipient to the Agency 
42 Information requirements
42.1 In addition to the Performance Monitoring the Local HomeBuy Agent will be responsible for completing such monitoring returns for the Agency (as the Agency may reasonably prescribe) on a monthly basis (or such time period as the Agency acting reasonably may prescribe) detailing the breakdown of qualifying applicants and their status in the process. Such monitoring returns may be required by the Agency to be completed via IMS.

42.2 The Local HomeBuy Agent may also be asked to provide information on an ad hoc basis to respond to for example, reasonable requests from stakeholders such as the CLG, the Housing Agency, the Regional Stakeholders, local authorities and press enquiries.  The provision of any information in response to such enquiries shall be strictly in accordance with any applicable regulations relating to the LCHO Scheme issued by the Agency.

Performance Standard:

· Local HomeBuy Agents will provide accurate monitoring returns (by the deadline set by the Agency).

· Local HomeBuy Agents will respond promptly to any ad hoc requests for information (within three (3) Working Days or such reasonable time frame as may be specified by the Agency)

· For all LCHO Schemes, the Local HomeBuy Agent will complete the Performance Report and submit the same to the Agency within ten (10) Working Days of the end of each month.

FOR FTBI SCHEMES AND HOMEBUY DIRECT SCHEMES ONLY:

43 Section of a property
43.1 Once a qualifying applicant has selected a property he intends to purchase, the qualifying applicant shall provide the Local HomeBuy Agent with a duly completed Property Information Form together with a copy of the Developer's standard reservation form duly completed in respect of the relevant qualifying applicant and the property.

43.2 The Agency will use reasonable endeavours to ensure that the Developer will inform the Local HomeBuy Agent within four (4) Working Days where a qualifying applicant from the list either declines a property or withdraws from a purchase prior to completion.  The Agency shall also procure that where possible the Developer shall inform the Local HomeBuy Agent of the qualifying applicant’s reasons for such refusal or withdrawal.

43.3 Using the information contained in the Property Information Form and based on the individual qualifying applicant’s Prescribed Mortgage Level, the Local HomeBuy Agent shall complete and issue an Authority to Proceed to the qualifying applicant and the Developer within four (4) Working Days of receipt of the completed Property Information Form.

43.4 On issuing the Authority to Proceed in accordance with Paragraph 9.3, the Local HomeBuy Agent shall confirm to the qualifying applicant and the Developer that Authority to Proceed will only remain valid authorisation for the transfer of the relevant property for a period of three (3) months from the date of issue and only where the Purchase Price detailed in the Authority to Proceed is supported by a Valid Valuation.

43.5 Subject to the provisions of Paragraph 9.6, the Local HomeBuy Agent shall complete either: 

(a) (for FTBI) the property address in Part 1 and the Full Purchase Price, the Deductible Amount and the Buyer's Payment Percentage in Part 2 of Schedule 1 of the FTBI Mortgage (or such other sections of the FTBI Mortgage as the Agency may reasonably require); or 

(b) (for HomeBuy Direct) the Borrower details, the Agency Contribution (or the Developer Contribution as applicable), the Initial Market Value, the Initial Proportion, the Review Date, Clause 4.2 and the details in the First Schedule of each HomeBuy Direct Mortgage as applicable (or such other sections of each HomeBuy Direct Mortgage as the Agency may reasonably require) 

and shall issue the relevant Solicitors Information Pack (depending upon whether the property is in a FTBI Scheme or a HomeBuy Direct Scheme) to the qualifying applicant's conveyancer (whose details shall be confirmed by the qualifying applicant in the Property Information Form) at the same time as issuing the Authority to Proceed to the qualifying applicant  and the Developer pursuant to Paragraph 9.3.

43.6 In the event that exchange of the relevant property does not occur within three (3) months of the date of the issue of the Authority to Proceed and the Developer and the qualifying applicant intend to proceed to exchange of contracts within a further month, the qualifying applicant or the qualifying applicant's conveyancer may apply to the Local HomeBuy Agent for the Authority to Proceed to be extended and provided the Local HomeBuy Agent is satisfied that the details in the Authority to Proceed remain correct and are supported by a Valid Valuation, the Local HomeBuy Agent may extend the validity of the Authority to Proceed for a further month.

43.7 In the event that exchange of the relevant property does not occur within three (3) months (or any extended period confirmed by the Local HomeBuy Agent pursuant to Paragraph 9.6) of the date of the issue of the Authority to Proceed, the Authority to Proceed shall cease to have effect and the qualifying applicant’s conveyancer shall provide notification of the same to the Local HomeBuy Agent. In the event the relevant qualifying applicant wishes to proceed with the purchase of the property following the expiry of an Authority to Proceed, the qualifying applicant must resubmit a Property Information Form pursuant to Paragraph 9.1 and the provisions of this Paragraph 9 will apply.

Performance Standard:

· An Authority to Proceed will be issued by the Local HomeBuy Agent within four (4) Working Days of receipt of the completed Property Information Form
44 Exchange and completion
44.1 Following issue of the Authority to Proceed, the qualifying applicant and the Developer shall proceed with the conveyancing process in order to achieve exchange and completion of the transfer of the Property.

44.2 In the event the qualifying applicant’s Mortgage Offer is not equal to that qualifying applicant’s Prescribed Mortgage Level, the qualifying applicant shall notify the Local HomeBuy Agent of the terms of such Mortgage Offer and provide such supporting evidence as the Local HomeBuy Agent shall reasonably require in order to demonstrate why the Mortgage Offer does not equal the Prescribed Mortgage Level.  The qualifying applicant shall also confirm whether the actual Applicant's Contribution differs from the Prescribed Applicant's Contribution.

44.3 The Local HomeBuy Agent (acting reasonably) shall review the qualifying applicant’s Mortgage Offer and supporting information (where required) together with the qualifying applicant's financial circumstances in order to determine whether a Revised Authority to Proceed may be issued to reflect the details of the qualifying applicant’s Mortgage Offer provided that a Revised Authority to Proceed may not be issued unless:

44.3.1 the Local HomeBuy Agent is satisfied that:

i the qualifying applicant has used reasonable efforts to obtain a mortgage at the Prescribed Mortgage Level;  

ii the reasons for the lower Mortgage Offer do not render the qualifying applicant ineligible for the FTBI Scheme or HomeBuy Direct Scheme (as applicable); and

iii the Applicant's Contribution is reasonable in the circumstances; and

44.3.2 the sum of the Mortgage Offer (taking into account any guidance issued by the Agency) combined with the Applicant's Contribution results in the Buyer’s Payment Percentage (for FTBI) or the Contributions Percentage (for HomeBuy Direct) increasing by no more than 10% PROVIDED ALWAYS that the Buyer’s Payment Percentage shall not in any case exceed 50% (in the case of FTBI Schemes) or the Contributions Percentage shall not in any case exceed 30% (in the case of HomeBuy Direct Schemes); or

44.3.3 (where Paragraphs 10.3.1 and 10.3.2 above do not apply) where the Agency confirms in writing that a Revised Authority to Proceed may be issued in respect of the relevant qualifying applicant.

44.4 In the event that:

44.4.1 the Local HomeBuy Agent is satisfied that a Revised Authority to Proceed may be issued pursuant to Paragraph 10.3;

44.4.2 the Local HomeBuy Agent receives notification that the sum of the qualifying applicant's Mortgage Offer exceeds that qualifying applicant's Prescribed Mortgage Rate and the Local HomeBuy Agent is reasonably satisfied that the relevant qualifying applicant will be in a position to manage the level of repayments they would be required to make under the proposed mortgage;

44.4.3 the Local HomeBuy Agent receives notification that the qualifying applicant's actual Applicant's Contribution exceeds the Prescribed Applicant's Contribution; or

44.4.4 the Local HomeBuy Agent receives notification that the qualifying applicant's actual Applicant's Contribution will be less than the Prescribed Applicant's Contribution and the Local HomeBuy Agent is satisfied that the reduction in the Applicant's Contribution is reasonable in the circumstances,

the Local HomeBuy Agent shall issue a Revised Authority to Proceed and a revised FTBI Mortgage or HomeBuy Direct Mortgages (as applicable) with the Deductible Amount and Buyer's Payment Percentage (or Contributions and Contributions Percentage as applicable) adjusted accordingly.

44.5 The provisions of Paragraphs 9.5 and 9.6 above shall equally apply to any Revised Authority to Proceed issued pursuant to Paragraph 10.4 or 10.7.

44.6 Within four (4) Working Days of receipt of the qualifying applicant’s Mortgage Offer and/or notification in any change to the Applicant's Contribution pursuant to Paragraph 10.2 the Local HomeBuy Agent shall either issue both a Revised Authority to Proceed and FTBI Mortgage/HomeBuy Direct Mortgages in accordance with Paragraph 10.4 or shall confirm to the qualifying applicant that a Revised Authority to Proceed will not be issued and the Local HomeBuy Agent’s reasons for not doing so. 

44.7 Where the Local HomeBuy Agent receives notification from either the Developer, the qualifying applicant or the qualifying applicant's conveyancer that the mortgage valuation differs from the Full Purchase Price the Local HomeBuy Agent shall seek confirmation from the Agency that the sale of the property to the relevant qualifying applicant may proceed and, where such confirmation is provided on terms that require either the Full Purchase Price or the Deductible Amount/Contributions (as applicable) to be adjusted, the Local HomeBuy Agent shall issue a Revised Authority to Proceed and a revised FTBI Mortgage/HomeBuy Direct Mortgages with the Deductible Amount and Buyer's Payment Percentage (or Contributions and Contributions Percentage as applicable) adjusted accordingly.

44.8 In the event the Local HomeBuy Agent receives any requests for consent not covered by this Specification from either the Developer, the qualifying applicant or the qualifying applicant's conveyancer, the Local HomeBuy Agent shall refer the party making the request to the Agency save where the Agency has issued specific guidance to the Local HomeBuy Agent in relation to the type of requested consent in which case the consent should be dealt with in accordance with such guidance.

44.9 The Local HomeBuy Agent shall procure that the qualifying applicant’s conveyancer provides a completed Solicitors Form 1 (in the form relevant to either the FTBI Scheme or HomeBuy Direct Scheme as applicable) addressed to both the Local HomeBuy Agent and the Agency not less than five (5) Working Days prior to the proposed date for exchange. Within one (1) Working Day of receipt of the completed Solicitors Form 1, the Local HomeBuy Agent shall enter the required details into IMS, including but not limited to the qualifying applicant's details and eligibility status.

44.10 In the event of any changes to the proposed dates for exchange and completion, the qualifying applicant’s conveyancer will be required to provide confirmation of such changes to the Local HomeBuy Agent. Within 2 Working Days of receipt of notification from the qualifying applicant's conveyancer of either the proposed dates for exchange and completion or any changes to such dates, the Local HomeBuy Agent shall confirm the relevant dates to the Agency via IMS.

44.11 Within three (3) Working Days of receipt of the Solicitors Form 1 the Local HomeBuy Agent shall issue an Authority to Exchange to the qualifying applicant's conveyancer copied to the Developer and the Agency.

44.12 Within one (1) Working Day of issuing an Authority to Exchange pursuant to Paragraph 10.11, the Local HomeBuy Agent shall update IMS in order to confirm the date of the issue of the Authority to Exchange and the qualifying applicant's eligibility status.  

44.13 Within five (5) Working Days of exchange (in accordance with Solicitor's Form 1), the qualifying applicant’s conveyancer will be required to supply (or procure the supply of) a copy of the contract of sale to the Local HomeBuy Agent together with written confirmation of:

44.13.1 the date of exchange; and

44.13.2 the proposed (or anticipated) completion date.

44.14 The Local HomeBuy Agent shall procure that the qualifying applicant's conveyancer provides a Solicitors Form 2 (in the form relevant to either the FTBI Scheme or HomeBuy Direct Scheme as applicable) addressed to both the Local HomeBuy Agent and the Agency not less than five (5) Working Days prior to the proposed date for completion (as notified pursuant to Paragraph 10.11) and the Local HomeBuy Agent shall notify the Agency within two (2) Working Days of receipt of the Solicitors Form 2.

44.15 For HomeBuy Direct, the Local HomeBuy Agent shall within two (2) Working Days of receipt of the Solicitor's Form 2 (where such confirmation can be given) provide written confirmation to the Developer (and/or its nominated solicitor) that it is satisfied that the Condition Precedent has been satisfied.  

44.16 In the event the Local HomeBuy Agent does not receive a Solicitors Form 1 and/or a Solicitors Form 2 in accordance with Paragraphs 10.10 or 10.12, it shall promptly notify the qualifying applicant’s conveyancer and the Developer that it has not received the required documentation and where the Solicitors Form 1 is not received by the proposed date for exchange or where the Solicitors Form 2 is not received by the date falling two (2) Working Days prior to the date of completion, the Local HomeBuy Agent shall notify the Agency within one (1) Working Day of such failure.

44.17 It is the Local HomeBuy Agent's responsibility to ensure that the Solicitors Form 1 and the Solicitors Form 2 are properly completed, are relevant to either the FTBI Scheme or the HomeBuy Direct Scheme as appropriate and are supplied with the correct supporting documentation (as referred to therein). The Local HomeBuy Agent shall not accept any amendments to Solicitors Form 1 or to the Solicitors Form 2 without the prior approval of the Agency or in accordance with written guidance from the Agency.

44.18 In the event the Local HomeBuy Agent receives notification that either exchange or completion of a property has taken place which is either:

44.18.1 not in accordance with the terms of the relevant Authority to Proceed or takes place following the expiry of the relevant Authority to Proceed;

44.18.2 not supported by a Valid Valuation; or

44.18.3 not supported by the Local HomeBuy Agent having received a Solicitors Form 2 in accordance with Paragraph 10.12,

the Local HomeBuy Agent shall notify the Agency of the exchange or completion (as appropriate) within two (2) Working Days of receiving such notification.

Performance Standard:

· Within four (4) Working Days of receipt of the qualifying applicant’s Mortgage Offer or notification that the qualifying applicant's actual Applicant's Contribution differs from its Prescribed Applicant's Contribution pursuant to Paragraph 10.2 the Local HomeBuy Agent shall either issue a Revised Authority to Proceed in accordance with Paragraph 10.4 or shall confirm to the qualifying applicant both that a Revised Authority to Proceed will not be issued and the Local HomeBuy Agent’s reasons for not doing so.

· Within three (3) Working Days of receipt of the Solicitors Form 1 the Local HomeBuy Agent shall issue an Authority to Exchange to the qualifying applicant's conveyancer copied to the Developer and the Agency.

· Within one (1) Working Day of issuing an Authority to Exchange pursuant to Paragraph 10.11, the Local HomeBuy Agent shall update IMS in order to confirm the date of the issue of the Authority to Exchange and the qualifying applicant's eligibility status.  

· The Local HomeBuy Agent shall ensure in all cases that the Solicitors Form 1 and the Solicitors From 2 are properly completed and are supplied with the correct supporting documentation (as referred to therein) in accordance with Paragraphs 10.10 to 10.14 (as applicable).

· For HomeBuy Direct, the Local HomeBuy Agent shall within two (2) Working Days of receipt of the Solicitor's Form 2 (where such confirmation can be given) provide written confirmation to the Developer (and/or its nominated solicitor) that it is satisfied that the Condition Precedent has been satisfied.   

· The Local HomeBuy Agent shall notify the Agency of the exchange or completion (as appropriate) within two (2) Working Days of receiving notification that any of  the circumstances detailed in Paragraph 10.18 apply.
45 Post completion requirements
45.1 The Local HomeBuy Agent must be informed, within five (5) Working Days when a qualifying applicant completes their purchase. For all FTBI Schemes and HomeBuy Direct Schemes, this information is also required by the Agency as part of the Performance Report.

45.2 In accordance with the Solicitor's Form 2, the qualifying applicant’s solicitor undertakes to:

45.2.1 Provide certified copies of the relevant completed FTBI Mortgage or HomeBuy Direct Mortgages (as applicable) within five (5) Working Days of completion of the sale of the property; 

45.2.2 Register the FTBI Mortgage or HomeBuy Direct Mortgages (as applicable) at HM Land Registry and send to the Agency/ Local HomeBuy Agent official copies of the title to the property confirming that the FTBI Mortgage or HomeBuy Direct Mortgages (as applicable) has been registered as soon as practicable but in any event no later than ten (10) Working Days following receipt from HM Land Registry; and 

45.2.3 In the case of HomeBuy Direct, ensure that the Deed of Priority is noted on the title to the relevant property.  

45.3 In the event the relevant qualifying applicant's solicitor does not comply with any part of the Solicitors Form 2 within the relevant time period the Local HomeBuy Agent shall write to the qualifying applicant's solicitor within five (5) Working Days of the end of the relevant time period stating that the qualifying applicant's solicitor must carry out the required action. The Local HomeBuy Agent shall thereafter send such a letter every 10 Working Days until the qualifying applicant's solicitor complies with the obligation.

45.4 In the event the relevant qualifying applicant’s solicitor does not comply with the terms of the Solicitors Form 2 following two (2) letters from the Local HomeBuy Agent in accordance with Paragraph 11.3, the Local HomeBuy Agent shall notify the Agency who shall (at its absolute discretion) take action to enforce the terms of the Solicitors Form 2.  In the event the Agency takes action to enforce any the Solicitors Form 2, the Local HomeBuy Agent shall provide such assistance as the Agency shall reasonably require.

45.5 For FTBI only, within five (5) Working Days of receipt of the documentation detailed in Paragraph 11.2, the Local HomeBuy Agent shall supply copies of the same to the Agency or such person as the Agency shall nominate from time to time together with a letter confirming that all required documents in relation to the completion of the sale of that property have been recovered and forwarded (the Completion Confirmation Letter).  In the event the copy documentation and Completion Confirmation Letter are sent to a nominee of the Agency the Local HomeBuy Agent shall simultaneously send a copy of the Completion Confirmation Letter to the Agency.

45.6 Within five (5) Working Days of receipt of the documentation detailed in Paragraph 11.2, the Local HomeBuy Agent shall send a National HomeBuy Agent Letter (for either FTBI or HomeBuy Direct as applicable) to the relevant qualifying applicant confirming the role and contact details of the National HomeBuy Agent.  

45.7 For FTBI only:

45.7.1 The Local HomeBuy Agent shall compile and maintain a file of all information and documentation sent to and received from a qualifying applicant, a Developer and a qualifying applicant's solicitor (in such form as the Agency reasonably requires) in relation to an individual qualifying applicant and shall hand over this information to the National HomeBuy Agent within ten (10) Working Days of sending the Completion Confirmation Letter and shall retain a copy of all information handed over for a period of six (6) months provided that any outstanding information required by the Agency shall be  forwarded within three (3) days of receipt; and

45.7.2 Within 10 Working Days of the end of each month, the Local HomeBuy Agent shall provide confirmation to the National HomeBuy Agent (in such form as the Agency shall reasonably require) of all Completion Confirmation Letters issued in the preceding month together with details of any outstanding title certificates.

45.8 For HomeBuy Direct only: 

45.8.1 the Local HomeBuy Agent shall compile and maintain a file of all information and documentation sent to and received from a qualifying applicant, a Developer and a qualifying applicant's solicitor (in such form as the Agency reasonably requires) in relation to an individual qualifying applicant (including but not limited to the information referred to in Paragraph 11.2); and 

45.8.2 for all completions occurring in any month shall hand over this information to the National HomeBuy Agent within ten (10) Working Days of end of that month and shall retain a copy of all information handed over for a period of six (6) months provided that any outstanding information required by the Agency shall be  forwarded within three (3) days of receipt 

Performance Standard: 

· In the event the relevant qualifying applicant's solicitor does not comply with any part of the Solicitors Form 2 within the relevant time period the Local HomeBuy Agent shall write to the qualifying applicant's solicitor within five (5) Working Days of the end of the relevant time period stating that the qualifying applicant's solicitor must carry out the required action. The Local HomeBuy Agent shall thereafter send such a letter every 10 Working Days until the qualifying applicant's solicitor complies with the obligation.

· the Local HomeBuy Agent shall compile and maintain a file of all information and documentation sent to and received from a qualifying applicant, a Developer and a qualifying applicant's solicitor (in such form as the Agency reasonably requires) in relation to an individual qualifying applicant and shall hand over this information to the National HomeBuy Agent within ten (10) Working Days of either sending the Completion Confirmation Letter (for FTBI) or the end of the month in which the completion occurred (for HomeBuy Direct).

46 Variations to the conveyancing process
46.1 From time to time the Agency may wish to make reasonable changes to the administrative process for the sale of FTBI and/or HomeBuy Direct properties and will advise the Local HomeBuy Agent of such changes in writing together with confirmation of the date such changes are to take effect (the Effective Date).

46.2 Provided such changes do not materially increase the cost to the Local HomeBuy Agent of compliance with this Specification, the Local HomeBuy Agent shall implement such changes from the Effective Date and for the avoidance of doubt the Local HomeBuy Agent's obligation to comply with this Specification in accordance with Clause 5.1 shall include an obligation to  comply with the Specification as amended or varied by the changes proposed under this Paragraph 12.

46.3 In the event the Local HomeBuy Agent can demonstrate that the proposed changes will materially increase its costs in complying with this Specification, the parties shall meet in order to discuss in good faith how the changes may be implemented.

46.4 This Paragraph 12 shall not apply to any changes to either the Agency's standard documentation or policies which are expressly permitted by the terms of this Agreement or to any changes required as a result of a change in any Applicable Laws or Applicable Standards. 
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Performance Report
Reporting period:
From:

To:

	No.
	Key Performance Standard


	Pass/Fail

	Service Area: Enquiries from Applicants 

	1
	All qualifying applicants and/or the Grant Recipient will be sent an application form and any supporting information within four (4) Working Days of their enquiry or request
	

	Service Area: Applications

	2 
	Once an application form is completed and received by the Local HomeBuy Agent, it will be assessed and qualifying applicants will be sent confirmation of their eligibility and affordability status (which in the case of applications for FTBI Schemes or HomeBuy Direct Schemes shall be via the Eligibility Approval Letter and shall include notification of their Prescribed Mortgage Level) and details of the currently available LCHO Schemes within the Zone within eight (8) Working Days.  (note:  it will occasionally be necessary to send forms back to qualifying applicants when they are incomplete in which case the eight (8) day period will commence on the date the outstanding information is received by the Local HomeBuy Agent)
	

	Service Area: Requests for list of qualifying applicants

	3
	Lists of qualifying applicants provided by the Local HomeBuy Agent within four (4) Working Days of receipt of a request from a Grant Recipient.  
	

	Service Area: Data protection

	4
	All qualifying applicants held on the database will be contacted at least once every six-months and asked if their details are current and if they want to remain registered
	

	Service Area: Information provision

	5
	The Local HomeBuy Agent has maintained their web site in accordance with the Agency’s reasonable requirements and ensured that either the website is enabled in order to allow Grant Recipients to upload and maintain current LCHO scheme details on the web site or that the LCHO Scheme Details have been uploaded and maintained on the Local HomeBuy Agent’s website within two (2) working days of receipt of such details from the Grant Recipient.
	

	6
	The Local HomeBuy Agent has maintained and ensured the effective operation of the enquiry line between 9.00am to 5.00pm on each Working Day
	

	7 
	The Local HomeBuy Agent will ensure that all documentation provided to qualifying applicants, qualifying applicant solicitors and/or Grant Recipients is in the current format prescribed by the Agency.
	

	Service Area: Complaints procedure

	8
	Fully completed complaints log book has been provided to the Agency within four (4) Working Days of a request
	

	Service Area: Information requirements

	9
	The Local HomeBuy Agent has provided accurate monitoring returns by the monthly deadline set by the Agency and updated the Agency’s Investment Management System (IMS) within the stated deadlines or promptly in all other instances.  
	

	Service Area: Other

	10
	The Local HomeBuy Agent will respond within three (3) Working Days (or such reasonable time frame as may be specified by the Agency)to any ad hoc requests for information.
	

	11
	The Local HomeBuy Agent will undertake activities that raise the general awareness of LCHO and other affordable housing products
	

	12
	The Local HomeBuy Agent will build and maintain local relationships in each of its zones of operation 
	


PART A – FTBI  AND HOMEBUY DIRECT ONLY
	No.
	Key Performance Standard


	Pass/Fail

	Service Area: Selection of a property 

	13
	Authority to Proceed will be issued by the Local HomeBuy Agent within 4 Working Days of receipt of the completed Property Information Form
	

	Service Area: Exchange and completion

	14
	Within 3 Working Days of receipt of the Solicitors Form 1 the Local HomeBuy Agent shall issue an Authority to Exchange to the qualifying applicant's conveyancer copied to the Developer and the Agency.
	

	15
	(HomeBuy Direct only) The Local HomeBuy Agent shall within two (2) Working Days of receipt of the Solicitor's Form 2 provide written confirmation to the Developer (and/or its nominated solicitor) that it is satisfied that the Condition Precedent has been satisfied.
	

	Service Area: Post completion requirements

	15 
	The Local HomeBuy Agent shall ensure in all cases that the Solicitors Form 1 and Solicitors Form 2 are properly completed and are supplied with the correct supporting documentation in accordance with Schedule 1.  
	

	16
	The Local HomeBuy Agent shall compile and maintain a file of all information and documentation sent to and received from a qualifying applicant, a Developer/grant recipient and a qualifying applicant's solicitor and shall hand over all required information to the Agency (or such person as the Agency shall nominate from time to time) within 10 Working Days of either sending the Completion Confirmation Letter (for FTBI) or the end of the month in which the completion occurred (for HomeBuy Direct).  
	


PART B – HOMEBUY DIRECT ONLY

	No.
	Key Performance Standard


	Pass/Fail

	Service Area: Exchange and completion (data entry to IMS)

	17 
	Following receipt of the Solicitors Form 1 the Local HomeBuy Agent enters qualifying applicant details and eligibility on IMS.  Within 1 working day of issuing the approval to exchange the Local HomeBuy Agent confirms on IMS the eligibility of purchaser and that the authority to exchange has been issued.  
	


GUIDANCE NOTES FOR THE COMPLETION OF THE PERFORMANCE REPORT:

The above return should be completed by the Local HomeBuy Agent and submitted to the Agency within 10 days of the end of the reporting period. 

IF THE KEY PERFORMANCE STANDARD IS NOT RELEVANT OR THE MATTER TO BE MEASURED BY THE KEY PERFORMANCE STANDARD HAS NOT OCCURRED IN THE RELEVANT MONTH, THE LOCAL HOMEBUY AGENT WILL BE DEEMED TO HAVE PASSED THAT KEY PERFORMANCE STANDARD FOR THAT MONTH

Default scoring will take place monthly. 

Where the Local HomeBuy Agent fails to meet a Key Performance Standard as a direct result of:

i an unforeseen or unusual event outside of the HomeBuy Agent’s control; or

ii an act or omission of the Agency  

the Local HomeBuy Agent, when submitting the Performance Report, shall provide full details of the circumstances to the Agency and the Agency (acting reasonably) shall determine whether the failure will constitute a failure for the purposes of Clause 6.6

In addition the Performance Report shall contain details of complaints received during the relevant  month.
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FTBI Mortgage

DATED                              [20   ]



[PURCHASER]

and

THE HOMES AND COMMUNITIES AGENCY

	Buyers charging document 

and

MORTGAGE DEED


IMPORTANT - SIGN THIS DOCUMENT ONLY IF YOU WANT TO BE LEGALLY BOUND BY ITS TERMS.
	IMPORTANT – YOU SHOULD READ THIS CAREFULLY.  SIGN IT ONLY IF YOU WANT TO BE LEGALLY BOUND BY ITS TERMS.

YOU SHOULD TAKE INDEPENDENT LEGAL ADVICE BEFORE ENTERING INTO THIS DOCUMENT.


THIS MORTGAGE DEED is made on 
200[●]

BETWEEN:-

(1)
YOU, [PURCHASER] of [●] and [●] of [●]; and

(2)
US, THE HOMES AND COMMUNITIES AGENCY of 110 Buckingham Palace Road, London, SW1W 9SA (which includes its statutory successors and assigns)

RECITAL
On 1 December 2008 English Partnerships transferred into the Homes and Communities Agency under the Housing and Regeneration Act 2008.

IT IS AGREED as follows:-

47 Interpretation

47.1 In this Mortgage:-

	"Act"
	means the Law of Property Act 1925

	"Buyers Payment Percentage"
	means the percentage referred to in Part 2 of Schedule 1 provided that the Buyers Payment Percentage may be reduced by you where you make the payments referred to in Schedule 3 (Staircasing)

	"Deductible Amount "
	means the amount of the Full Purchase Price that was deducted as set out in Part 2 of Schedule 1

	"Fee"
	means:

(a)
with respect to the period of three years after the date of this Mortgage, zero;

(b)
with respect to the period from (and including) the third anniversary of the date of this Mortgage to (and including) the fourth anniversary of this Mortgage, 1% of the Unpurchased Notional Value;

(c)
with respect to the period from (and including) the fourth anniversary of the date of this Mortgage to (and including) the fifth anniversary of this Mortgage, 2% of the Unpurchased Notional Value; 

(d)
with respect to each period from (and including) an anniversary of the date of this Mortgage starting with the fifth anniversary of this Mortgage to (and including) the next succeeding anniversary of this Mortgage, 3% of the Unpurchased Notional Value,

in each case calculated on a daily basis

	"Fee Date"
	means:

(a)
each date falling seven days after each anniversary of this Mortgage; and

(b)
the Payment Date

	"First Mortgage"
	means the first mortgage described in Schedule 2

	"Full Purchase Price"
	means the full purchase price for the Property as set out in Part 2 of Schedule 1

	"Indexation Increase"
	means 2.4% (two point four per cent.) per annum

	"Indexation Percentage"
	means the percentage set at 100% (one hundred per cent.) as at the date of this Mortgage and increased by the amount of the Indexation Increase as at each Revaluation Date on a compounded basis

	"Interest Rate"
	means four (4) per cent. above the base rate of The Royal Bank of Scotland plc from time to time

	"Market Value"
	means the price at which the Sale of the Property at any particular time might reasonably be expected to be completed in the open market unconditionally for a cash consideration assuming:

(a)
a willing seller;

(b)
there has been a reasonable period prior to the relevant time within which to negotiate the sale taking into account the nature of the Property and the state of the market;

(c)
values remain static throughout the period referred to at (b) above;

(d)
the Property has been freely exposed to the market;

(e)
no account has been taken of any additional bid by a buyer with a special interest;

(f)
both the buyer and the seller acted knowledgeably, prudently and without compulsion;

(g)
the Property is free from the First Mortgage and this Mortgage;

(h)
the Property is not subject to any condition, covenant or provision which, if so imposed, would materially reduce the Market Value of the Property below the Market Value which the Property would have if such condition, covenant or provision were not imposed;

(i)
any subsidised uses such as communal facilities are ignored; and

(j)
any improvements made by you are ignored save where any such improvements were made pursuant to a statutory obligation

	"Notional Value"
	means 
(a)
until the first Revaluation Date the Full Purchase Price; and

(b)
with respect to the period from each Revaluation Date until the next succeeding Revaluation Date the Full Purchase Price increased by multiplying it by the Indexation Percentage as at the Revaluation Date at the start of each such period

	"Payment Date"
	means the date on which the earliest of the following occur:

(a)
a Sale of the Property;

(b)
the redemption of the First Mortgage;

(c)
you fail to pay any sums due to us under or in connection with this Mortgage;

(d)
for any reason you fail to perform or observe any of the other obligations or undertakings binding or undertaken by you under or in connection with this Mortgage;

(e)
the date falling seven (7) days after we receive written notice from you that you wish to redeem this Mortgage; 

(f)
the assent to the vesting of the Property in any person following grant of probate or (if earlier) the date falling one year after your death (or if there is more than one of you the death of the last survivor amongst you);

(g)
you are, or are deemed for the purposes of any law to be, unable to pay your debts as they fall due or are insolvent or bankrupt, you admit inability to pay your debts as they fall due or, by reason of financial difficulties, you begin negotiations with one or more of your creditors with a view to the readjustment or rescheduling of any of your indebtedness; and

(h)
the Property or any part of it or any chattels situated thereon are taken in execution or if any such chattels are taken under distress for any debt

	"Payment Sum"
	means the Buyers Payment Percentage of the amount which is the higher of:

(a)
the Market Value of the Property at the Payment Date; and

(b)
the amount you receive from a Sale

	"Property"
	means the property described in Schedule 1

	"Receiver"
	means a receiver appointed by us under this Mortgage

	"Regulations"
	means our regulations from time to time provided by us in respect of our "First Time Buyers Initiative"

	"Revaluation Date"
	means each anniversary of the date of this Mortgage

	"Sale"
	means any disposal or other realisation of the Property including a sale by the grant of a lease at a premium

	"Secured Amounts"
	means at any date the Payment Sum, any outstanding Fee or Fees that has accrued since the most recently occurring Fee Date (and would have been payable on the next anniversary of the date of this Mortgage) and all other money and liabilities you owe us now or come to owe us in the future, apart from those referred to in Clause 3.2, but including interest and any money and liabilities which:-

(a)
you owe us jointly with another person                                                                or other persons;

(b)
you owe us as surety or guarantor for another person or other persons;

(c)
depend on events which may or may not happen;

(d)
are not payable until a future date; and

(e)
are payable to us or any Receiver under the terms of this Mortgage (including the costs and expenses referred to in Clauses 5.2, 8.6 and 11)

	"Unpurchased Notional Value"
	means the Notional Value multiplied by the then current Buyers Payment Percentage

	"Valuer"
	means an independent valuer who is a member of the Royal Institution of Chartered Surveyors appointed by you (with our consent) or in default of agreement appointed on the application of either you or we by or on behalf of the President for the time being of the Royal Institution of Chartered Surveyors


47.2 In this Mortgage:-

47.2.1 the singular includes the plural and vice versa;

47.2.2 references to a person include an individual, company, society, corporation or firm;

47.2.3 references to "we or "us" include any successor in business or other person to which we transfer our rights under this Mortgage;

47.2.4 if it is signed by more than one of you, references to "you" means all or any one of you.

48 Your Agreement to Pay

48.1 The developer of the Property has been paid payments by us and in consideration of this has agreed that:

48.1.1 of the Full Purchase Price for your Property you have had the Deductible Amount  deducted from it and that amount was not required to be paid upon your purchase of the Property; and

48.1.2 that you have satisfied any obligation to pay the Deductible Amount to your developer by entering into this Mortgage and agreeing to pay us the amounts referred to in it.

48.2 You agree to repay us the Secured Amounts on the Payment Date.  

48.3 On each Fee Date you shall pay us the Fee in respect of the period of one year immediately ending on the anniversary of the Mortgage immediately preceding that Fee Date.

48.4 If we hold any account for you which is in credit, or owe you any money, we may deduct from it any money which you owe us. 

48.5 If you and we cannot agree the Market Value pursuant to any provision of this Mortgage (including under any Schedule) within fourteen (14) days of either of us calling upon the other to agree then you and we shall jointly appoint a firm or company of chartered surveyors of national repute to determine the Market Value.  In the absence of agreement as to the identity of such chartered surveyors you or we (or either of us) may apply to the President for the time being of the Royal Institution of Chartered Surveyors to appoint such a firm or company of chartered surveyors to determine the Market Value.  In relation to such determination the following provisions shall apply:

48.5.1 the chartered surveyors shall act as an expert and not as an arbitrator and their decision shall be final and binding (save in the case of manifest error);

48.5.2 you and we shall use all reasonable endeavours to procure that the chartered surveyors shall give their decision as speedily as possible; and

48.5.3 the costs and disbursements of the chartered surveyors shall be borne by you.

49 Security

49.1 With full title guarantee (subject only to the First Mortgage), you charge by way of legal mortgage the Property to us as a continuing security for your obligations under this Mortgage.

49.2 Unless otherwise agreed, this Mortgage will not secure any liabilities regulated by Part V of the Consumer Credit Act 1974.

50 Staircasing and Sales

50.1 You may at any time reduce the Buyers Payment Percentage by making the payments described in Schedule 3.  

50.2 The provisions of Schedule 3 must be complied with.  

50.3 The provisions of Schedule 4 must be complied with if you wish to sell the Property.

51 Obligations

51.1 You agree:

51.1.1 not to sell the Property unless the provisions of Schedule 4 are complied with;

51.1.2 not to otherwise deal with the Property (this includes letting or mortgaging it) without our written consent (which consent we will not consider in relation to a letting unless you agree to pay to us a reasonable commercial rate of interest on the Secured Amounts for the period that the Property is to be let);

51.1.3 not to increase the amount secured by the First Mortgage without our written consent;

51.1.4 if the Property is registered, by entering into this Mortgage you are applying, with us, to the Chief Land Registrar to enter the following restriction on the register:-

"No disposition of the registered estate by the proprietor of the registered estate is to be registered without a written consent signed by the proprietor for the time being of the mortgage dated [●] in favour of The Homes and Communities Agency referred to in the charges register";

51.1.5 to do anything necessary to complete the security created by this Mortgage;

51.1.6 to keep the Property in good repair; 

51.1.7 to comply with any planning laws and other regulations and covenants affecting the Property;

51.1.8 to pay all rents, rates, taxes and other charges affecting the Property;

51.1.9 to comply with the terms of any lease or tenancy affecting the Property;

51.1.10 not without first getting our consent in writing to use the Property other than as your own principal residence;

51.1.11 not, without first getting our consent in writing, to demolish, damage or alter any of the buildings on the Property, and not to remove any fixtures or fittings attached to the Property unless they are replaced with items of at least equivalent value;

51.1.12 if the Property is leasehold, not, without  first getting our consent in writing, to negotiate any extensions to the lease or any purchase of the freehold;

51.1.13 to supply us with copies of any notice or proposal affecting the Property, as soon as possible after you receive it;

51.1.14 not to make any planning application affecting the Property without first getting our consent in writing;

51.1.15 to comply with any legal requirements affecting the Property; and

51.1.16 to allow us to enter and inspect the Property if we give you 48 hours prior notice (or sooner if we reasonably consider it urgent).

51.2 If you fail to comply with any of these obligations, we may (but are not obliged to) carry them out.  If we do so, you will compensate us on demand for any expense or liability we may incur as a result.  Until payment any compensation we demand will become part of the Secured Amounts and interest will be charged at the Interest Rate.

51.3 The power of leasing or agreeing to lease and of accepting surrenders of leases granted by the Act on a mortgagor will not apply to this Mortgage.

52 Insurance

52.1 You agree to make sure that the Property is insured:-

52.1.1 against fire and other risks as we may reasonably require or approve;

52.1.2 with an insurance company of good repute and financial standing.

52.1.3 for an amount (index linked) as we may reasonably require; and

52.1.4 in accordance with the requirements of the First Mortgage.

52.2 You will make sure that the insurance remains in place and that the policy remains valid, and do anything necessary to comply with its terms.  If we so require, you will provide us with reasonable evidence that all relevant premiums in respect of the insurance have been paid and that the insurance remains in full force and effect.

52.3 Subject to the provisions of the First Mortgage, any money paid out on any insurance relating to the Property (whether or not taken out by you under the obligations contained in this Clause) will be used (at our option) either in making good the loss or damage for which the insurance money was received or towards repayment of the Secured Amounts.

53 Our Powers

53.1 At any time or times after the occurrence of the Payment Date, our power to sell the Property or appoint a Receiver of it, and our other powers under the Act, shall arise and be exercisable.

53.2 Our powers will be exercisable without any of the restrictions set out in the Act.

53.3 Provided we act in good faith, neither we nor any Receiver will be liable for any loss or damage caused to you or any other person by the exercise of any of our powers under this Mortgage.

53.4 Section 93 of the Act (which restricts consolidation of mortgages) will not apply to this Mortgage.

53.5 Any buyer of the Property or other person dealing with us or any Receiver may assume that the necessary power has become exercisable.

54 Appointment and Powers of a Receiver

54.1 At any time after we have demanded payment of the Secured Amounts, we may appoint a Receiver of the Property.  The document appointing a Receiver will be signed on our behalf.

54.2 We may remove or replace any Receiver.  We may appoint more than one Receiver, in which case all or any them may exercise any of the Receivers' powers.

54.3 A Receiver will be your agent.  He or she will act in your name unless he or she chooses to act in his own name or we give him written permission to act in our name.

54.4 In addition to the powers given to receivers under the Act, a Receiver will be able to do anything that you can legally do in relation to the Property.  In particular, a Receiver may:-

54.4.1 take possession of the Property and collect any rents;

54.4.2 sell, let or otherwise deal with the Property;

54.4.3 carry on any business on the Property;

54.4.4 terminate any lettings of the Property;

54.4.5 borrow money on the security of the Property;

54.4.6 carry out any building works, repairs or demolition on the Property;

54.4.7 exercise any contractual or other rights in respect of the Property or take out any insurance;

54.4.8 exercise the powers mentioned in Clause 9 (Furniture and Other Belongings);

54.4.9 appoint agents or employees for any of these purposes;

in each case, on such terms as the Receiver thinks fit.

54.5 After taking account of the rights of any person having the benefit of the First Mortgage, all money received by a Receiver will be applied in the following order:-

54.5.1 first, in payment of the Receiver's fees and expenses;

54.5.2 second, if the Receiver so decides, in payment of any expenses affecting the Property;

54.5.3 third, in payment of the Secured Amounts.

Any balance will be payable to the person legally entitled to it.

54.6 We may agree with the Receiver how his fees are to be charged, and at what rate.  This may be above the rate specified in section 109(6) of the Act.

55 Furniture and Other Belongings

55.1 If we or a Receiver take possession of the Property and ask you to remove any furniture or other personal belongings and you do not do so, we or the Receiver may remove, sell, store or otherwise deal with them as your agent.

55.2 Neither we nor any Receiver will be liable for anything done in relation to such furniture or belongings provided we act (or he acts) in good faith.  You will reimburse us (or the Receiver, as appropriate) for any expenses or liability we (or he) may incur in relation to them.

56 Transfer of Rights and Power of Attorney

56.1 So far as you can, and while this Mortgage exists, you transfer to us all your rights in respect of the Property.

56.2 You appoint us and any person appointed in writing by any of our officers, jointly and severally to be your attorney:

56.2.1 to exercise any rights in respect of the Property;

56.2.2 to do anything necessary to complete or perfect this security given to us under this Mortgage;

56.2.3 to do anything in relation to the exercise of any of our rights under this Mortgage.

56.3 You will not be entitled to revoke this attorney while this Mortgage exists.

57 Costs and Expenses

You will pay us on demand all reasonable legal and other costs and expenses incurred by us or any Receiver in connection with this Mortgage, including:-

57.1 the registration of this Mortgage;

57.2 any action we take to protect our position under this Mortgage; and

57.3 any costs or liabilities incurred by us or any Receiver in exercising any powers, or enforcing any remedies, under this Mortgage.

58 General Provisions

58.1 The security created by this Mortgage will not be affected by full or partial payment of the Secured Amounts and will be additional to and independent of any other security we may hold.  We will not be obliged to enforce any other security before enforcing this Mortgage.

58.2 As well as any other rights we have, we may (but we are not obliged to) combine and consolidate any accounts held by you with us.

58.3 If we receive any payment towards, or any security for, the Secured Amounts which we are later ordered to repay or release under insolvency laws, this Mortgage will continue in effect as if we had never received the payment or security.

58.4 If we give you time to pay, or delay or refrain from exercising our rights, this will not in any way prevent or restrict us from exercising them in the future.

58.5 Each provision in this Mortgage can be separated from the others.  If any provision is invalid or unenforceable, this will not affect the others.

58.6 You will be liable under this Mortgage even if someone else was supposed to provide any guarantee or security for all or any of the Secured Amounts, but for any reason:-

58.6.1 they do not do so; or

58.6.2 their guarantee or security is not legally valid or enforceable; or

58.6.3 we release, or agree any changes to, their liability.

59 Your Liability, If There Are Two or More of You

59.1 If two or more of you sign this Mortgage, each of you will be liable for all the obligations expressed to be undertaken by "you", and each of you will be bound by this Mortgage even if someone else was supposed to sign this Mortgage but, for whatever reason, does not do so.

59.2 We can release any person from their obligations under this Mortgage or agree any variations to their obligations Provided that no such release or variation shall be permitted where to agree to such a release or variation would result in all of the original mortgagors having been released from their obligations, or having their obligations varied, under this mortgage. For the avoidance of doubt such release or agreement to vary such obligations shall be in our absolute discretion.  This will not affect the obligations of any other person signing it.

60 Transfer

60.1 We may at any time transfer the benefit of this Mortgage to someone else.  We may disclose any information we may have about you in relation to a possible transfer.

60.2 A transfer referred to at Clause 14.1 may include, without limitation, an assignment, transfer or novation in connection with a securitisation of all or part of our rights under this Agreement to any person which may be a private limited company or other non public sector person.

61 Notices

61.1 We may give any notice or demand under this Mortgage by delivering it at, or sending it to, your latest address known to us or to the Property.

61.2 If a notice or demand is delivered by hand it will be treated as having been given at the time of delivery.  If a notice or demand is sent by post it will be treated as having been given 24 hours after posting (if sent by first class post) or 48 hours after posting (if sent by second class post).

61.3 If you have given us a facsimile number, we may use this for giving a notice or demand.  In this case, the notice or demand will be treated as having been given at the time of transmission.

61.4 A notice or demand given by us will be treated as validly given even if you have died, unless we have received notice in writing of the appointment of personal representatives (in which case we will give the notice or demand to them).

62 Law

This Mortgage is governed by English law, and you submit to the jurisdiction of the English courts for any dispute in relation to it.

 (Buyer's Charging Document and Mortgage Deed) 

THE PROPERTY
The [freehold] [leasehold] property known as [●].

[Registered at H M Land Registry under title number [●]].

[Details of unregistered title].

	The Full Purchase Price 
	(in figures)
	£

	
	(in words)
	
pounds

	The Deductible Amount 
	(in figures)
	£

	
	(in words)
	
pounds

	The Buyers Payment Percentage
	(in figures)
	




%

	
	(in words)
	
per cent


Schedule 1  (Buyer's Charging Document and Mortgage Deed) 

THE FIRST MORTGAGE

Lender:

[Amount




]

 (Buyer's Charging Document and Mortgage Deed) 

staircasing

63 At any time you may serve notice in writing on us stating that you wish to reduce the Buyers Payment Percentage by making a payment to us provided that you may not do so if on the date you give notice to us either:

63.1 less than 3 months has expired from the date of this Mortgage; or

63.2 the holder of the First Mortgage has entered into possession of the Property.

64 The payment referred to in Paragraph 1 must be in an amount greater than the lesser of:

64.1 the amount required to reduce the Buyers Payment Percentage by 10 (ten) percentage points (by way of example this means the amount required to reduce the Buyers Payment Percentage from 25 per cent. to 15 per cent.); and

64.2 the amount required to reduce the Buyers Payment Percentage to zero under the formula set out at Paragraph 5 of this Schedule 3; and

cannot be greater than the amount required to reduce the Buyers Payment Percentage to zero under the formula set out at Paragraph 5  of this Schedule 3.

65 Within 14 days after the date we have received a notice from you as set out in Paragraph 1 above you shall appoint a Valuer (at your own cost) to calculate the Market Value as at the date you served that notice.  You shall instruct the Valuer to provide you and us with the amount of the Market Value within a further period of 7 days and this amount must be approved by us (acting reasonably).

66 At any time within 3 months after we have received a notice from you as set out in Paragraph 1 above you may make a payment to reduce the Buyers Payment Percentage.

67 Upon receipt in cleared funds by us of a payment under Clause 4  and this Schedule 3 from you the Buyers Payment Percentage shall then be changed according to the following formula:

New BPP = Existing BPP less (X/NV) where:

67.1 BPP means Buyers Payment Percentage;

67.2 X means the amount of the payment made by you under Clause 4 and this Schedule 3 less:

67.2.1 any costs required to be paid by us in relation to the exercise by you of the provisions of Clause 4 and this Schedule 3; and

67.2.2 an administration fee in relation to the exercise by you of the provisions of Clause 4 and this Schedule 3 up to a maximum of £50; and

67.2.3 the amount of any Fee that has become due from you to us but which has not been paid; and

67.3 NV means the Market Value as at the date you served a notice on us under Paragraph 1 of this Schedule 3,

and the fraction X/NV shall be expressed as a percentage

68 Whenever you make a payment in accordance with Clause 4 and this Schedule 3 we shall provide you with a confirmation specifying what the new Buyers Payment Percentage is following that payment.

 (Buyer's Charging Document and Mortgage Deed) 

SALES

69 You may not sell the Property for less than Market Value (which value must be approved by us (acting reasonably)).

70 At any time you may serve notice on us in writing that you wish to sell the Property.

71 Within 14 days after the date we have received a notice from you as set out in Paragraph 2 above you shall appoint a Valuer (at your own cost) to calculate the Market Value as at the date you served that notice.  You shall instruct the Valuer to provide you and us with the amount of the Market Value within a further period of 7 days and this amount must be approved by us (acting reasonably).

72 Provided that we (acting reasonably) have approved the level of the Market Value provided by the Valuer under Paragraph 3 above, you may, at any time within 3 months after we have received a notice from you as set out in Paragraph 2 above, sell the Property at no less than the Market Value set out in the valuation provided to you and us by the Valuer under Paragraph 3 above.

	IMPORTANT - SIGN THIS DOCUMENT ONLY IF YOU WANT TO BE LEGALLY BOUND BY ITS TERMS.


	EXECUTED (but not delivered

until the date hereof) AS A DEED by

[INDIVIDUAL]

in the presence of:-

Signature of Witness:

Name of Witness:

Address:
	)
)
)
)
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Authority to Proceed

Part A - FTBI

Date: 
[●]

To: 
[Buyer’s solicitor/conveyancer – Name/Address]

To: 
[House builder – Name/Address]

CC: 
[Buyer – Name/Address]

Property: 
[●]

We confirm that the buyer named above qualifies for the First Time Buyer Scheme and that (subject to our standard terms) a Completion Credit will be available in respect of the Unit referred to above on the following terms:-

FULL DETAILS OF NAMED BUYER:   [●]

REDUCED PURCHASE PRICE (i.e. the amount met by the Buyer after deducting the deductible amount and excluding any mortgage fees of the qualifying Lender):   
£[●]

FULL PURCHASE PRICE:



£[●]

DEDUCTIBLE AMOUNT (the Homes and Communities Agency’s contribution, specifying in pounds sterling the amount of purchase price to be treated as deducted): 
£[●]

BUYERS PAYMENT PERCENTAGE (specifying percentage of the total sale proceeds to be repaid to the Homes and Communities Agency when the property is sold, calculated as the deductible amount as a percentage of the full purchase price):



£[●]%

BUYER PRESCRIBED MORTGAGE LEVEL 



£[●]

REQUISITE AMOUNT OF CASH SAVINGS TO BE INVESTED BY BUYER: 
£[●]

(which will exclude any cash back incentive provided to the Buyer).

CASH-BACK PROVIDED BY DEVELOPER (to be paid to the Buyer on completion £[●]

TOTAL AMOUNT OF INCENTIVES PROVIDED BY THE DEVELOPER (as set out in the Council of Mortgage Lenders Disclosure Incentives Form) and not to exceed 5% of the Full Purchase Price.

£[●]

[The Buyer's Solicitor should note however that unless we otherwise confirm in writing:-

(a) This Authority ceases to have effect in the extent that contracts are not exchanged for the sale of the Property within three months of the date of this Authority; and

(b) This Authority is subject to receipt by the Buyer's Solicitor of a mortgage valuation valuing the Property at the Full Purchase Price].

OR

[We confirm that we do not regard the above named buyer or the terms of its application as qualifying for the First Time Buyer Scheme]

Signed

Local HomeBuy Agent

Part B – HomeBuy Direct

Form of Authority to Proceed

Date: 
[●]

To: 
[Buyer’s solicitor/conveyancer – Name/Address]

To: 
[Developer – Name/Address]

CC: 
[Buyer – Name/Address]

Property: 
[●]

Named Buyer: 
[●]

Option A

We confirm that the buyer named above qualifies for the HomeBuy Direct Scheme and that (subject to our standard terms)  two equity loans will be available in respect of the Unit referred to above on the following terms:-

FULL DETAILS OF NAMED BUYER:   
[●]

REDUCED PURCHASE PRICE (i.e. the amount met by the Buyer after deducting the combined amount advanced under the equity mortgages from the Full Purchase Price and excluding any mortgage fees of the Qualifying Lender):   
£[●]

FULL PURCHASE PRICE:
£[●]

CONTRIBUTIONS (The Agency and [Developer] contribution, specifying in pounds sterling the amount of purchase price to be treated as deducted): 



Agency Contribution - £ 


[Developer] contribution - £ 


Total contribution - £

CONTRIBUTIONS PERCENTAGE (specifying percentage of the total sale proceeds to be repaid to the Agency and the [Developer] when the property is sold, calculated as the Contributions as a percentage of the Full Purchase Price):



Agency Contributions Percentage [●]% 


[Developer] Contributions Percentage [●]%


Total Contributions Percentage [●]% 

BUYER PRESCRIBED MORTGAGE LEVEL 
£[●]

REQUISITE AMOUNT OF CASH SAVINGS TO BE INVESTED BY BUYER: £[●]

(which will exclude any cash back incentive provided to the Buyer).

CASH-BACK PROVIDED BY DEVELOPER (to be paid to the Buyer on completion £[●]

TOTAL AMOUNT OF INCENTIVES PROVIDED BY THE DEVELOPER (as set out in the Council of Mortgage Lenders Disclosure Incentives Form) and not to exceed 5% of the full purchase price.  £[●]

[The Buyer's Solicitor should note however that unless we otherwise confirm in writing:-

(a) This Authority ceases to have effect in the extent that contracts are not exchanged for the sale of the Property within three months of the date of this Authority; and

(b) This Authority is subject to receipt by the Buyer's Solicitor of a mortgage valuation valuing the Property at the Full Purchase Price].

OR

Option B

[We confirm that we do not regard the above named buyer or the terms of its application as qualifying for the HomeBuy Direct Scheme]

Signed

Local HomeBuy Agent
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Solicitor's Instructions

Part A – FTBI Schemes

FIRST TIME BUYER'S INITIATIVE OPERATED BY THE HOMES AND COMMUNITIES AGENCY

INFORMATION FOR SOLICITORS/LEGAL REPRESENTATIVES

Introduction
The Homes and Communities Agency is the statutory successor to English Partnerships and has, as a result, taken over responsibility for the operation of the scheme called the First Time Buyer's Initiative ("FTBI").  The new agency was brought into existence on 1 December 2008 by the Homes and Regeneration Act 2008.  The FTBI provides assistance to qualifying applicants to enable them to buy a new‑build property on a designated scheme on the open market that they would otherwise not be able to afford.  It is intended to help those qualifying applicants by providing a stepping stone onto the property market over the first few difficult years of home ownership.

The FTBI is operated by The Homes and Communities Agency (by specified Local HomeBuy Agents) in conjunction with certain Developers (as a result of the Developer having exchanged an Agreement under the FTBI to secure the assistance).

Your receipt of these papers means that the qualifying applicant for whom you are being asked to act has been successful in his/her application for such assistance as a first time buyer and is intending to purchase a property from a Developer who is participating in the initiative.

For the avoidance of doubt, a qualifying applicant (the "Buyer") includes:

· those that are intending to be owner/occupiers (the Units cannot be bought for investment purposes);

· those that have a household income of less than £60,000, or other limit applicable to their eligible group;

· those that have satisfied the eligibility conditions of the scheme as assessed by the Local HomeBuy Agent; and

· those that are obtaining a first ranking mortgage (from a qualifying lending institution) for the maximum amount to which he/she is able to afford on usual terms.

By way of background, The Homes and Communities Agency provide the assistance by making payments to the Developer direct (either on a Unit by Unit basis or on a Scheme by Scheme basis, depending on what has been agreed between the Developer and The Homes and Communities Agency).  The Buyer's obligation to pay the Full Purchase Price for the property is then satisfied by paying a Reduced Purchase Price and entering into the Buyer's Charging Document in favour of The Homes and Communities Agency.  The deduction in price will represent between 15% and 50% of the total purchase price of the home that is being acquired (the percentage being defined as the "Buyer's Payment Percentage").

The Reduced Purchase Price will be referred to in the Developer's sale contract and will correspond to the amount which is affordable to the Buyer as assessed by the Local HomeBuy Agent under the scheme.  The intention is that Buyers should only have assistance for the element which is not affordable through normal private mortgages.  The Local HomeBuy Agent therefore calculates the Deductible Amount and the Buyer's Payment Percentage and notifies these to the Buyer and the Developer.  The terms of the purchase contract will need to correspond with this.  In order to qualify under this Initiative the Buyer must be entering into a first ranking mortgage prior to The Homes and Communities Agency's charge.

When the Buyer purchases a property under this scheme he/she then pays the Reduced Purchase Price on completion instead of the Full Purchase Price.  The difference between the two (ie the Deductible Amount), expressed as a percentage of the Full Purchase Price, will be the Buyer's Payment Percentage.  When the Buyer sells the property it will be obliged to pay The Homes and Communities Agency the Buyer's Payment Percentage of the eventual sales proceeds.  There is no specified date by which repayment is required.

For the avoidance of doubt, in calculating the Reduced Purchase Price (ie. the amount of funding to be provided by the first qualifying lending institution) any mortgage fees that may be added by the first qualifying lending institution are to be ignored.

The obligation to make the repayment to The Homes and Communities Agency has to be secured on the property by a legal charge ("the Buyer's Charging Document") which must rank immediately behind the qualifying lending institution (such as a building society, bank or insurance company) who will be providing a conventional mortgage for a sum up to the remainder of the total purchase price. A restriction in favour of The Homes and Communities Agency is set out in the Buyer's Charging Document. This restriction will need to be registered against the title at the same time as the transfer is registered in the name of the Buyer.  A Form RX1 will be required to register this restriction. An undertaking will be required from you, to ensure that this restriction is registered, prior to completion of the Buyer's Charging Document.  You must also ensure that, within 5 working days of completion, the first qualifying lending institution is served a notice that a second charge is in place in accordance with a method of service of notice as set out in the Land Registration Rules 2003 (as may be varied or amended from time to time).

Please note that the qualifying lending institution must not make further advances to the Buyer without the consent of The Homes and Communities Agency (which will not normally be given).

The Buyer must not obtain a first loan for more than the Reduced Purchase Price (excluding any mortgage fees of the first qualifying lending institution) and you will be expected to provide The Homes and Communities Agency with verification of the total purchase price payable and the amount of the first loan.  Therefore, it is important that you confirm that the amount secured by the charge does not exceed the Reduced Purchase Price (or, if less, the amount of the first loan).

It is also important that you confirm that, in calculating the Deductible Amount (and therefore the Buyer's Payment Percentage) the mortgage fees of the first qualifying lending institution have not been (and will not be) included in the calculation of the Reduced Purchase Price.

In addition, no tacking will be permitted in relation to the first loan and no obligation on the qualifying lending institution to make further advances may be registered at the Land Registry.  You must also ensure, within 5 working days of completion, that the  first qualifying lending institution is served a notice that the second charge is in place in accordance with a method of service of notice as set out in the Land Registration Rules 2003 (as may be varied or amended from time to time).

The Buyer will either repay early voluntarily (the Buyer can repay the whole or part of the amount provided at any time after 3 months from the initial purchase) or when they sell the Unit.  The amount of the required repayment is equivalent to the value of the property at the date of repayment (whether that value has increased or decreased) multiplied by the Buyer's Payment Percentage.

By way of illustration, if the Buyer's Payment Percentage is 25%, the Buyer must pay The Homes and Communities Agency 25% of the prevailing market value when he or she sells the property.  The actual amount to be repaid will therefore increase if the property increases in value but will decrease if the property decreases in value.

It is anticipated that as the Buyer's income increases it will buy out The Homes and Communities Agency by advance repayment or will move up the housing ladder by selling and moving on to full home ownership.  Although no interest is payable on this scheme, after three years the Buyer will start to pay an annual fee payable monthly calculated on the annually indexed value of the property.  In the fourth year this will equate to 1% of The Homes and Communities Agency contribution.  In the fifth year it increases to 2% and in the sixth year 3%.  The fee then remains at that 3% level of the indexed value until the property is sold.

Although there may be a small administration fee when The Homes and Communities Agency is repaid early there is no redemption fee or penalty.  As house values increase it may be in the Buyer's interest to repay The Homes and Communities Agency as his or her financial position improves and makes this possible.

INSTRUCTIONS FOR SOLICITOR/LEGAL REPRESENTATIVES

The Homes and Communities Agency is instructing you to act for it in connection with the First Time Buyer Initiative in accordance with the Council of Mortgage Lenders Handbook and our specific instructions set out in this document.

In order to comply with Rule 3 of the Solicitors Code of Conduct 2007 referred to below we certify to you that the terms of the Solicitors Form 2 that The Homes and Communities Agency require from you comply with the limitations contained in Rules 3.19 and 3.21 of the Solicitors Code of Conduct 2007.

In accordance with the Authority to Proceed set out in Schedule 6 the Buyer will be able to pay a Reduced Purchase Price on completion but will be obliged to either (a) pay to The Homes and Communities Agency the Buyer's Payment Percentage of the prevailing market value when the home is sold or (b) repay The Homes and Communities Agency' its entitlement at any time (either in a lump sum or through staircasing).  You will be responsible for (1) registering the Buyer's Charging Document at the Land Registry to secure this interest for The Homes and Communities Agency (2) confirming the registration of the charge in favour of the Homes and Communities Agency to the Agency and (3) serving notice, within 5 working days of completion, on the first qualifying lending institution that a second charge is in place in accordance with a method of service of notice as set out in the Land Registration Rules 2003 (as may be varied or amended from time to time).
Summary

A brief summary of your role under this scheme is as follows:-

· Verify identity of Buyer

· Return the Solicitors Form 1 to the Local HomeBuy Agent (Solicitors Form 1) no later than 5 working days before exchange of contracts (having checked and enclosed a copy of the Buyer's first mortgage offer and, where available, the first lender's valuation);

· Obtain a completed copy of the CML Disclosure of Incentives form from the conveyancer acting on behalf of the Developer who is selling the property that the Buyer is intending to purchase;

· Advise the Buyer fully of all terms/provisions of the FTBI (including, for the avoidance of doubt, the Standard Literature and the Buyer's Charging Document);

· Check confirmation of receipt/authorisation to exchange;

· Exchange contracts within three months of the date of the Authority to Proceed and subsequently (and immediately) confirm exchange of contracts to the Local HomeBuy Agent;

· Provide the Solicitors Form 2 to the Local HomeBuy Agent (Solicitors Form 2) no later than 5 working days before completion;

· Where exchange and completion take place on the same day, Forms 1 and 2 must be completed and provided together to the Local HomeBuy Agent no later than 5 working days before the day of exchange and completion;

· Complete and register the Buyer's Charging Document as a second charge, serving written notice of it to the first qualifying lending institution immediately upon completion in accordance with a method of service as set out in the Land Registration Rules 2003 (as may be varied or amended from time to time);

· Register the restriction contained in the Buyer's Charging Document in favour of The Homes and Communities Agency, and provide copies of the charge and registration to the Local HomeBuy Agent;

· Ensure that the first qualifying lending institution's charge documentation does not permit further advances or tacking.

It is intended that you will otherwise fulfil your duties to The Homes and Communities Agency by virtue of complying with the Council of Mortgage Lenders requirements in relation to the prior qualifying lending institution.

You may charge the Buyer an additional fee for carrying out these instructions but this fee must be reclaimed by you from the Buyer.

As part of the conveyancing process, you will have to provide the Local HomeBuy Agent with:-

· a completed, signed letter in the form of the draft letter attached as Solicitors Form 1 as set out in Schedule 4 ("Solicitors Form 1"); and 

· a completed, signed report and undertaking in the form of the draft attached as Solicitors Form 2 as set out in Schedule 5 ("Solicitors Form 2").

The Solicitors Form 1 and the Solicitors Form 2 refer to a number of defined terms, which can be summarised as follows:-

	"Buyer"
	This is the qualifying applicant who has instructed you to act on their behalf (in their purchase) and to whom these papers relate

	"Buyer's Charging Document"
	This is the form of second charge and repayment covenant to be entered into by the Buyer in the form supplied with these instructions

	"Buyer's Payment Percentage"
	This is the percentage of sale proceeds that the Buyer will be obliged to pay to The Homes and Communities Agency when he/she sells the property (it corresponds to the percentage which the Deductible Amount forms of the Full Purchase Price)

	"Deductible Amount"
	This corresponds to the difference between the Full Purchase Price of the home that the Buyer is buying and the Reduced Purchase Price.

	"Full Purchase Price"
	This is the total purchase price of the home that the Buyer is buying

	"Incentives"
	These are the financial or non-financial inducements or incentives that may be provided (or offered) by the Developer to buyers of units (including, as examples, subsidies, cash-backs, white goods, additional fixtures, fittings or enhanced specifications).  They will be identified by your review of the completed copy of the CML Disclosure of Incentives form provided to you by the conveyancer acting on behalf of the Developer

	"Indexation Increase"
	This is a set percentage (currently 2.4% per annum) used to account for the annual increase in the value of the Property whilst any Buyer's Payment Percentage is owed to The Homes and Communities Agency in order to calculate the fees payable to The Homes and Communities Agency

	"Local HomeBuy Agent"
	This is the agent acting for The Homes and Communities Agency also known as the Local HomeBuy Agent.

	"Authority to Proceed"
	This is a notice served by the Local HomeBuy Agent on you and the Developer approving the Buyer's purchase, a copy of which will be provided to you with these Instructions 

	"Qualifying Lender"
	This is a single mortgagee who is a qualifying lending institution taking a first charge on the property

	"Reduced Purchase Price"
	This corresponds to the amount that the Buyer is required to pay on completion (through the mortgage secured by way of first ranking charge from the qualifying lending institution and any cash resources) provided that the Buyer enters into the Buyer's Charging Document.  For the avoidance of doubt, this must exclude any mortgage fees of the qualifying lending institution that may be added to the first mortgage.

	"Solicitors Form 2"
	This is the form of report and undertaking required to be completed by you in the form supplied with these instructions (Solicitors Form 2)

	"Standard Literature"
	This is the explanatory and other documentation supplied with these Instructions to Solicitors by the Agency or the Nominated Local HomeBuy Agent for provision to First Time Buyers and their solicitors

	"Local HomeBuy Agent"
	This is a Local HomeBuy Agent operated by a registered social landlord nominated by The Homes and Communities Agency to act on its behalf in the operation of the FTBI (also known as the Local HomeBuy Agent)


How the scheme works

The scheme is administered by [details of Local HomeBuy Agent to be inserted] ("the Local HomeBuy Agent") (selected by The Homes and Communities Agency) whose role it is to ensure that:
· qualifying applicants meet the requirements of the scheme;

· the property selected provides adequate security for the Buyer's Charging Document (the standard form of which is supplied with these Instructions) by reference to the prior qualifying lending institution's valuation report or, where no such valuation report is available, by reference to the amount specified in the qualifying lending institution's mortgage offer as being the market value of the property;

· the property selected is eligible for purchase; and

· you complete and register the Buyer's Charging Document (together with registering the restriction (using Form RX1) in favour of The Homes and Communities Agency contained in the Buyer's Charging Document) at the Land Registry within the period specified in your pre-completion 'with priority' search.

A Buyer may come to receive assistance under the FTBI in one of two ways:-

· the Buyer may approach the Local HomeBuy Agent direct asking for details of designated schemes in his/her area that may fall within the FTBI; or

· the Buyer may be referred to the Local HomeBuy Agent as a result of him/her having made direct approach to a Developer's sales team on a designated scheme.

In either circumstance, the Buyer will need to have satisfied the Local HomeBuy Agent of its eligibility for the assistance and have the Local HomeBuy Agent confirm the maximum amount that may be obtained by way of first mortgage.

The Buyer should under no circumstances incur any costs in obtaining a mortgage (eg for a property valuation) until the lender offering to provide the first mortgage has confirmed that it is a "qualifying lending institution".  A "qualifying lending institution" is an institution authorised by the Financial Services Authority to "enter into a regulated mortgage contract as lender".  This is likely to include most banks and building societies.

As part of the assessment of eligibility, the Local HomeBuy Agent will ask the Buyer to produce evidence of their identity.  However, irrespectively, you are required to verify the identity of the Buyer in accordance with Council of Mortgage Lender guidelines.

Events before exchange of contracts

Once the qualifying applicant has selected a property (whether by virtue of the qualifying applicant having been referred to the designated scheme by the Local HomeBuy Agent or having approached a Developer's sales team direct) and applied for a mortgage offer, he/she will appoint a legal representative who must either be a solicitor or licensed conveyancer to act on his/her behalf.

At the same time as reserving the property and appointing the legal representative, the qualifying applicant will submit details of the purchase to the Local HomeBuy Agent for approval by submitting a completed Property Information Form in the form attached at Schedule 3 (the "Property Information Form") to the Local HomeBuy Agent together with a copy of the completed reservation form (of the Developer).

Once the Local HomeBuy Agent has considered the Property Information Form it will issue the Authority to Proceed to the qualifying applicant (with a copy being provided to the Developer), in which it will either approve or reject the purchase.

If the purchase is approved, the Local HomeBuy Agent will make contact and provide you with these Instructions to Solicitors (having already been provided with your details in the qualifying applicant's Property Information Form), providing a copy to the Buyer.  As mentioned above, your receipt of these papers means that the qualifying applicant for whom you are being asked to act has been successful in his/her application for such assistance as a first time buyer and is intending to purchase a property from a Developer who is participating in the FTBI.

You will be instructed to proceed on the basis that the assistance for the Buyer (being an amount equivalent to the Buyer's Payment Percentage applied to the total purchase price of the property that the Buyer is buying) will be available upon completion.

If the copy of the Authority to Proceed provided to you makes reference to the Buyer providing some of its own cash to the purchase you will need to verify that that cash will be available upon completion.

Exchange of contracts stage

Upon receipt of these Instructions to Solicitors you will need to check the details of the Buyer's purchase and provide the Local HomeBuy Agent with the signed and dated Solicitors Form 1.  The Solicitors Form 1 must be provided no later than 5 working days prior to the anticipated exchange date.
You must discuss any discrepancies between the information provided by the Buyer and the Authority to Proceed with the Local HomeBuy Agent and/or The Homes and Communities Agency and seek a satisfactory resolution before proceeding and, in any event, before issuing the Solicitors Form 1.

Solicitors Form 1 must be provided to the Local HomeBuy Agent no later than 5 working days before exchange of contracts to ensure that the following issues have been considered and resolved:-

· Confirmation that the Buyer's purchase accords in all cases with the application submitted to the Local HomeBuy Agent and with the Authority to Proceed (in particular the Full Purchase Price applicable to the property being bought by the Buyer and the Buyer's Payment Percentage along with the availability of any cash (whether by way of cash-back or otherwise) that may be being provided by the Buyer as specified in the Authority to Proceed);

· Confirmation, specifically, that the market value referred to in the Buyer's Qualifying Lender valuation report (or in the mortgage offer, where no such valuation report is available) is identical to the Full Purchase Price (if it is not you may only proceed to exchange with the written authority of the Local HomeBuy Agent);

· Verification that the Incentives (for example, white goods, cash-back etc) being offered to the Buyer (as identifiable on the completed CML Disclosure of Incentives form obtained from the conveyancer acting on behalf of the Developer) do not exceed 5% of the Full Purchase Price.  If incentives exceed 5% you must not proceed further and seek advice from the Local HomeBuy Agent;

· Confirmation as to the amount of the loan being provided by the Buyer's Qualifying Lender and that this does not exceed the Reduced Purchase Price;

· Confirmation that any mortgage fees of the qualifying lending institution have been (or will be) excluded from the calculation of the Reduced Purchase Price (and therefore the Deductible Amount and the Buyer's Payment Percentage);

· Confirmation that a first ranking mortgage from a Qualifying Lender will be completed on completion of the purchase.

No amendments will be accepted to the Solicitors Form 1 or the Solicitors Form 2, therefore any issues that arise as a result of the specific confirmations sought above, or as a result of you not being in a position to provide the letters in the form attached, must be referred to the Local HomeBuy Agent or The Homes and Communities Agency.

For the avoidance of doubt, in returning the completed Solicitors Form 1 to the Local HomeBuy Agent you are confirming that you are in receipt of a completed CML Disclosure of Incentives form from the Developer's conveyancer which complies with your instructions.  This does not override or discharge your duty to the Qualifying Lender and The Homes and Communities Agency by virtue of complying with the Council of Mortgage Lenders' Handbook.

Once the Solicitors Form 1 has been provided, the Local HomeBuy Agent will ensure that the information contained in that Solicitors Form 1 accords with the Buyer's application to it (including the relevant Property Information Form).  That being the case you will be given confirmation that you are authorised to exchange contracts.  For the avoidance of doubt, you are not permitted to exchange contracts until the Local HomeBuy Agent has received the Solicitors Form 1 and has provided you with confirmation of receipt and instructions that you may now exchange (which should be provided within 3 working days of receipt by the Local HomeBuy Agent of the completed Solicitors Form 1).
As soon as contracts have been exchanged, you must confirm to the Local HomeBuy Agent that:-

· exchange has taken place;

· the proposed completion date (which must be no more than 12 months following the date of exchange); and

· the terms of the purchase accord with the Solicitors Form 1.

At the same time, the Local HomeBuy Agent will notify The Homes and Communities Agency that there will, upon completion, be a requirement for the assistance due (for the Buyer's purchase) to be available.

For the avoidance of doubt, exchange of contracts must not happen any later than 3 months after the date of the Authority to Proceed as, after that date, it will be null and void.  A further application would need to be made to the Local HomeBuy Agent before exchange of contracts could then be affected for that purchase, unless you obtain the Local HomeBuy Agent's confirmation in writing that this period can be extended).

Legal representative's undertakings: the Solicitors Form 2

You must provide the Local HomeBuy Agent with the signed and dated Solicitors Form 2 no later than 5 working days prior to the anticipated completion date.  You will thereafter need to comply with the undertakings set out in the Solicitors Form 2.  These undertakings may not be amended without the Local HomeBuy Agent's confirmation in writing

You may be required to undertake to the Developer's solicitor that the Solicitors Form 2 has been provided by you to the Local HomeBuy Agent.

For the avoidance of doubt, you may not complete the Buyer's purchase until the Solicitors Form 2 has been properly completed and delivered to the Local HomeBuy Agent in the requisite form.

Where exchange and completion take place on the same day, Forms 1 and 2 must be completed and provided together to the Local HomeBuy Agent no later than 5 working days before the day of exchange and completion.

Purchase completion stage

On completion, the Developer will either draw down a compensatory sum as a result of the Buyer agreeing to pay the Buyer's Payment Percentage or the Developer will obtain a credit from The Homes and Communities Agency.  You will not need to become involved in the mechanics of that draw down or credit other than to satisfy yourself that the assistance will be available on completion (which you will have done prior to exchange of contracts in any event by obtaining permission to exchange from the Local HomeBuy Agent).

It goes without saying that if the copy of the Authority to Proceed that has been provided to you makes reference to the Buyer providing some of its own cash to the purchase you will, of course, need to satisfy yourself that that cash will be available upon completion.

Of course, as part of the arrangements, the Developer may have offered a cash-back (or other subsidy) to the Buyer.  This cash will obviously need to be drawn down in addition to any first mortgage or private reserves of the Buyer.

These arrangements should be reflected in the Buyers purchase contract so as to incorporate provisions consistent with the example contract provisions set out in Schedule 2 of these instructions.

The Developer should provide you with a sale contract that incorporates these terms.

It is your responsibility to ensure that the Buyer's Payment Percentage and other details are correctly inserted into the Buyer's Charging Document and this is duly registered at the Land Registry together with the restrictions referred to in it.

The amount being lent by the Buyer's prior qualifying lender (together with any cash element funded by the Buyer) will represent the cash amount required to complete the purchase on the agreed date of completion.  You will deal with that first loan in the normal way in accordance with the Council of Mortgage Lenders' Handbook as with any other residential purchase.  The only monies you are physically required to deal with are those you will obtain from the Buyer and his/her prior qualifying lender which will (together) pay the Reduced Purchase Price.

Immediately following completion of the purchase, you must provide written notice of the existence of the completed Buyer's Charging Document to the prior Qualifying Lender.  Whilst you may have already provided copies of the Instructions to Mortgage Lenders to that Qualifying Lender it is imperative that further formal written notice is provided in accordance with a method of service as set out in the Land Registration Rules 2003 (as may be varied or amended from time to time) at this stage.  You will note that this is specifically covered by one of the undertakings contained in Solicitors Form 2.

If, for whatever reason there is no first mortgage, the Local HomeBuy Agent should be informed of this as soon as possible as an FTBI purchase cannot be completed without a first mortgage in place.

You must inform the Local HomeBuy Agent within 5 working days of completion that the Buyer's purchase has completed. 

Your Duties to Us

You have a duty of care to us and must comply with the terms of these instructions.

In providing the Solicitors Form 1 and the Solicitors Form 2 you must act in accordance with and carry out the steps required by or referred to in Rule 3.19 of the Solicitors Code of Conduct 2007.

You are being instructed in accordance with and must also comply with the CML Lenders Handbook issued by the Council of Mortgage Lenders.  It is anticipated that you will have complied with these in any event for the prior qualifying lender.  The Homes and Communities Agency is not providing a loan to the Buyer but references within the handbook to lender and borrower shall be treated as applying to The Homes and Communities Agency and the Buyer respectively.

In complying with the CML Lenders Handbook you may comply with the requirements and guidance of the prior mortgagee but subject to the Additional Instructions set out in Schedule 1 below.

Advising the Buyer

It is your responsibility to advise the Buyer on its obligations arising under the Standard Literature and the Buyer's Charging Document and the consequences of this, in particular its obligations to pay the Buyer's Payment Percentage and other sums to The Homes and Communities Agency.

You must further advise that the Buyer's home is at risk if they do not make the payments required by the Buyer's Charging Document and you must advise in accordance with the explanatory information supplied with this letter.

Neither you nor the Buyer may rely on any representation made by any person (including the Developer, its sales team, solicitor or any other person) as to the Buyer's rights or obligations under the Buyer's Charging Document save as set out in the Standard Literature by The Homes and Communities Agency or confirmed in writing by the Local HomeBuy Agent.

Owner Occupation and Qualifying Lender

	Please note that if you become aware of any of the following facts:-

· the Buyer will not be occupying the property as a principal residence;

· the Buyer will not be obtaining the prior loan (from a prior qualifying lender) in accordance with your Solicitors Form 1;

· the first mortgage is for more than the Reduced Purchase Price (or any lesser amount specified in the Authority to Proceed);

· the Developer is providing Incentives to the Buyer not previously or otherwise disclosed on the completed copy of the CML Disclosure of Incentives form obtained from the conveyancer acting on behalf of the Developer;

·  ADVANCE \l41.0 
the mortgage fees of the qualifying lending institution have been included in the calculation of the Reduced Purchase Price (and therefore the Deductible Amount and the Buyer's Payment Percentage;

· any cash-back received by the Buyer has been treated as part of the Buyer's cash contribution towards the purchase; or

· there is an obligation in the first mortgage to register at the Land Registry a form or notice obliging the Qualifying Lender to make further advances

you must report this to the Local HomeBuy Agent, if the Buyer agrees, failing which you must return these Instructions to Solicitors to the Local HomeBuy Agent and explain that you are unable to continue to act for The Homes and Communities Agency as there is a conflict of interest.


Enquiries

Any enquiries concerning these instructions should be raised with [Local HomeBuy Agent?]

[Note: Full explanatory details of Local HomeBuy Agent to be inserted]

Schedule 1 (Solicitor's Instructions – Part A)

Additional Instructions

Incentives

It is important for The Homes and Communities Agency to be satisfied that the Buyer is not receiving any incentives which would adversely affect The Homes and Communities Agency (in calculating the Deductible Amount) or the value of the property.

You must obtain a completed copy of the CML Disclosure of Incentives form from the conveyancer acting on behalf of the Developer – you may not proceed to exchange of contracts without it.  However, obtaining such a form does not override or discharge your duty to the Qualifying Lender and The Homes and Communities Agency by virtue of complying with the Council of Mortgage Lenders' Handbook.

Under the terms of its agreement with the Agency the Developer is restricted in relation to the terms upon which it may offer incentives to buyers.  In particular the value of Incentives provided by the Developer shall not in any event exceed 5% of the Full Purchase Price.

If you believe that the Buyer is to be provided with any as described above then you are required to notify the Local HomeBuy Agent of this.

If you have any concern as to whether or not any Incentives are required to be disclosed then you should contact the Local HomeBuy Agent.

CML Handbook

In complying with the CML Handbook you are entitled to assume that, save as specified in these Instructions to Solicitors and subject to the express requirements of the Solicitors Form 1 and the Solicitors Form 2, you have satisfied our requirements by satisfying the requirements of the qualifying lender providing the first charge.  Please note the following (referring to the relevant Paragraphs of the CML Handbook):-

Valuation (CML Paragraph 4.1):  You may not proceed to exchange of contracts unless a copy of the valuation report obtained for the qualifying lender has been provided to the Local HomeBuy Agent valuing the property (subject to any final inspection) at the Full Purchase Price.  If the valuation figure is less than this you should not proceed to exchange unless the Local HomeBuy Agent has confirmed that the valuation is satisfactory.  The Homes and Communities Agency is not expecting you to assume the role of valuer or to advise it on any limitation upon its ability to rely upon the valuation which has been obtained for the prior qualifying lender.  If the prior lender will not give their approval to the provision of a copy of the valuation report to the Local HomeBuy Agent then you may not proceed to exchange contracts unless you have confirmed, via the qualifying lender's mortgage offer, that the Property has been valued at the Full Purchase Price.  If the figure is less than this you should not proceed to exchange contracts unless the Local HomeBuy Agent has confirmed that the figure is satisfactory.  If the Buyer will not give his or her approval to the provision of a copy of the valuation report to the Local HomeBuy Agent, then you may not proceed further and must return these Instructions to Solicitors and all other papers to the Local HomeBuy Agent or The Homes and Communities Agency.
Re-inspection (CML Paragraph 4.2):  Where a re-inspection is required the Solicitors Form 2 must confirm the final valuation following that final inspection.

First Legal Charge (and Deeds or Forms of Postponement) (CML Paragraph 5.8):  On completion we require a fully enforceable second charge by way of legal mortgage over the property executed by all owners of the entire legal estate.  All existing charges (other than the prior first charge to the Qualifying Lender) must be redeemed on or before completion.  If the prior mortgagee requires a deed or form of postponement to be entered into you are not required to advise The Homes and Communities Agency upon the effect of this but any correspondence relating to such deed or form should be passed to the Local HomeBuy Agent so that the Local HomeBuy Agent can obtain advice for The Homes and Communities Agency and instruct you how to proceed.

You may not proceed (without written authority from the Local HomeBuy Agent) if:

(c) the prior mortgagee has agreed a maximum amount of advance with the Buyer which exceeds the Reduced Purchase Price (or any lesser amount specified in the Authority to Proceed); or 

(d) you have been instructed by the prior mortgagee to register any obligation to make further advances in priority to the Buyer's Charging Document; or

(e) the property is subject to any other form of shared equity (or similar) scheme.

In any event you may not proceed unless there is a first mortgage in place prior to registering The Homes and Communities Agency' second charge.

You are required to provide written notice of the existence of the Buyer's Charging Document to the prior Qualifying Lender immediately upon completion of the purchase.  You will note that this is specifically covered by one of the undertakings contained in Solicitors Form 2.

Other loans (CML Paragraph 5.9):  You must ask the Buyer how the balance of the purchase price is being provided.  If the Authority to Proceed specifies an amount of savings to be provided by the Buyer then this must be complied with.  If you subsequently become aware that the borrower is not providing the balance of the purchase price from his own funds and/or is proposing to give a further charge over the property (other than the prior charge to the Qualifying Lender in the amount disclosed in your Solicitors Form 1) you must report this to us if the borrower agrees failing which you must return these Instructions to Solicitors and explain that you are unable to continue to act for The Homes and Communities Agency as there is a conflict of interest.

Purchase Price (and Incentives) – (CML Paragraph 6.3):  We have provided you with a copy of the explanatory guidance notes for lenders.  You must provide this (before exchange of contracts) to the prior mortgagee by way of explanation of The Homes and Communities Agency scheme.  As referred to above, you must also provide them with written notice of the existence of the Buyer's Charging Document upon completion.

Insurance (CML Paragraph 6.13):  Where the is no common insurance policy for a property you should check that the total sum insured for the building is not less than the recommended insurance amount referred to in the prior qualifying lender's valuation report (unless insurance has been arranged by the prior qualifying lender).  If the valuation does not specify the insurance level it should be insured at not less than the Full Purchase Price.

Separate Representation (Consent to Mortgage) (CML Paragraph 8.3):  The Homes and Communities Agency require anyone who is not a buyer and who is 18 years of age or over and intending to occupy the property to execute a consent to the mortgage in our standard form.  Where you become aware of such a person you must arrange them to see an independent conveyancer.  You may advise any of these people if you are allowed to do so by the prior lender but you must only do so after recommending, in the absence of any other person interested in the transaction, that such person obtains independent legal advice.  You must comply with the requirements of the prior lender in the giving of such advice.

Indemnity Insurance (CML Paragraph 9.2):  In effecting any indemnity insurance which may be required to comply with the requirements of the prior qualifying lender you should ensure that the limit of indemnity must be no less than the Full Purchase Price.

The Loan and Certificate of Title (CML Paragraph CML):  You should note that although your certificate of title will be addressed to The Homes and Communities Agency we may at some time transfer our interest in the mortgage.  In those circumstances, our successors entitled to the mortgage and those deriving title under or through the mortgage will also rely on your certificates.

Delayed Completion:  (CML Paragraph 10.6) If completion is delayed and you are required to return the mortgage advance from the prior qualifying lender you must notify the Local HomeBuy Agent of this.

SDLT

HM Revenue and Customs (HMRC) has advised The Homes and Communities Agency that Stamp Duty Land Tax is payable by the buyer on the Full Purchase Price.  A land transaction return must be delivered to HMRC and the tax paid in full within 30 days of completion.

In the case of a leasehold transaction, SDLT is charged separately on the premium and the net present value (NPV) of the rent payable over the life of the lease.  You can calculate the NPV using the tool at www.hmrc.gov.uk/so.  However, it is very unlikely that NPV in a FTBI purchase will exceed the SDLT threshold and in this case no tax will be due on the rent. 

No reduction or deferral of SDLT is available in respect of the Deductible Amount and no further SDLT charge will arise on any repayment of the Buyer’s Payment Percentage.

Calculation of fee charge by The Homes and Communities Agency

The Buyer is required to repay to The Homes and Communities Agency the Buyer's Payment Percentage either on the sale of the property or by staircasing repayments. Until the Buyer's Payment Percentage is reduced to zero, a fee will be charged by The Homes and Communities Agency annually.  The fee is calculated by applying the annual Indexation Increase to the Deductible Amount/Full Purchase Price.  Further details are set out in the Buyer's Charging Document.

Example:

A property is purchased with a Deductible Amount of £37,500 and a Buyer's Payment Percentage of 25%.  The fees owed are as follows:-

	Start of year
	Deductible Amount carried forward
	Indexation Increase
	Total value for fee calculation at end of year
	Annual fee percentage
	Annual fee payable by FTBI home owner

	1
	£37,500
	2.4%
	£38,400 
	0%
	£0 

	2
	£38,400 
	2.4%
	£39,322 
	0%
	£0

	3
	£39,322  
	2.4%
	£40,265  
	0%
	£0

	4
	£40,265 
	2.4%
	£41,232  
	1%
	£403 

	5
	£41,232 
	2.4%
	£42,221 
	2%
	£825 

	6
	£42,221 
	2.4%
	£43,235 
	3%
	£1,267 

	7
	£43,235  
	2.4%
	£44,272 
	3%
	£1,297 

	8
	£44,272 
	2.4%
	£45,335 
	3%
	£1, 328 

	9
	£45,335  
	2.4%
	£46,423 
	3%
	£1,360

	10
	£46,423 
	2.4%
	£47,537 
	3%
	£1,393


Please note that the Indexation Increase is only used to ascertain the level of fees payable to The Homes and Communities Agency. It is not used to determine the actual value of the Property either on sale or at the time a staircasing repayment is made. For more details, please refer to the terms of the Buyer's Charging Document.

If the Buyer reduces the Buyer's Payment Percentage by staircasing, the Deductible Amount is reduced by the corresponding amount so the Buyer's fee liability is reduced.  In the above example, if the purchaser chooses to reduce the Buyer's Payment Percentage by 10% to 15% after 3 years of ownership, the new fee calculation is illustrated below.

	Start of year
	Deductible Amount carried forward
	Indexation Increase 
	Total value for fee calculation at end of year
	Annual fee percentage
	Annual fee payable by FTBI home owner

	1
	£37,500 (25% buyer’s payment percentage)
	2.4%
	£38,400 
	0%
	£0 

	2
	£38,400 (25% buyer’s payment percentage)
	2.4%
	£39,322 
	0%
	£0

	3
	£39,322 (25% buyer’s payment percentage)
	2.4%
	£40,265  
	0%
	£0

	4
	£24,159 (15% revised buyer’s payment percentage after staircasing)
	2.4%
	£24,739  
	1%
	£242


The Buyer makes a staircasing repayment of 10% of the prevailing market value of the property.  The revised Buyer's Payment Percentage is therefore 15% and their annual fee liability at the start of year 4 is reduced to £242 from £403.

Buyers should note that repayments will always be calculated at the prevailing market value but the revised fee calculation will always use the annual Indexation Increase and the agreed Buyer's Payment Percentage to work out the new fee liability.

If the Buyer has any fees which are in arrears at the time of staircasing, the arrears must also be paid at the same time as the staircasing payment is made.

Schedule 2 (Solicitor's Instructions – Part A)
Example Developer's Sale Contract Provisions
The contract will specify:

The Full Purchase Price:

[Insert Amount]

The Deductible Amount:

[Insert Amount]

The Buyer's Payment Percentage:
[Insert Amount]

The Reduced Purchase Price:
[Insert Amount] (which must for the avoidance of doubt exclude any mortgage fees of the qualifying lending institution)

(Note:  These are to correspond with the Authority to Proceed)

73 In consideration of the Buyer agreeing:

(a) to enter into the Buyer's Charging Document requiring it to pay the Buyer's Payment Percentage to the Homes and Communities Agency ("The Homes and Communities Agency"); and

(b) to pay the Reduced Purchase Price on the completion date

the Seller agrees to sell and the Buyer agrees to buy the Property for the Full Purchase Price.

74 For the avoidance of doubt payment of the Full Purchase Price shall be deemed to be satisfied by the Buyer having entered into the Buyer's Charging Document and paid the Reduced Purchase as described above.

75 Prior to completion the Buyer is to:

(a) Procure that the Solicitors Form 2 is provided by its solicitor;

(b) Enter into the Buyer's Charging Document; and

(c) provide copies of those documents (duly completed) to the Seller together with such evidence as the Seller may reasonably require to satisfy it that these obligations have been complied with.

76 The Buyer is to make all payments under the Buyer's Charging Document to The Homes and Communities Agency or as The Homes and Communities Agency may direct.

77 The Buyer may not rely on any representation made by the Seller as to its obligations under the Buyer's Charging Document.

Schedule 3 (Solicitor's Instructions – Part A)
Property Information Form
To:


[Local HomeBuy Agent]

Named Applicant/Buyer:
[Local HomeBuy Agent to complete]

Application No.:

[Local HomeBuy Agent to complete]

Selected Property Address:
[●]

House Builder:

[●]

Full Purchase Price:

[●]

Number of Bedrooms:
[●]

[Incentives:

[●]]*
Buyer's Prescribed Mortgage Level:



i.e. amount to be obtained by the Applicant
[Local HomeBuy Agent to complete]

Applicant's Cash Contribution: [Local HomeBuy Agent to complete]

Applicant's Conveyancer's Details:
[●]
We confirm that the above details are accurate and are agreed between the [Buyer] and the [House Builder]

[*  If known at the reservation stage]

Signed

Applicant/Buyer

Signed

House Builder

PLEASE ATTACH A COPY OF THE HOUSE BUILDER'S RESERVATION FORM AND RETURN IT TO [LOCAL HOMEBUY AGENT].

YOU MUST PAY THE HOUSE BUILDER ITS RESERVATION FEE AT THIS STAGE.
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Solicitors Form 1
To:
[Details of Local HomeBuy Agent/address]

From:
Solicitor's reference:  [●]


[Insert details of solicitor]

Dear Sirs

BUYER: [INSERT DETAILS]
PROPERTY: [INSERT DETAILS]

We confirm that we have been instructed to act on behalf of the Buyer named above in connection with the purchase of the Property.  We also confirm that we have been instructed to act on behalf of the Buyer's mortgagee.

We confirm that we are in receipt of your Authority to Proceed dated [●] and the accompanying documentation.

We confirm that:-

we will comply with the instructions that have been supplied to us;

78 we will ensure that the financial terms of the proposed purchase accord with those set out in the Authority to Proceed;

79 we have read the instructions and that we are not aware of any Incentives being provided to the Buyer which we are required to notify to you.  [Save for ……………and/as set out in the attached copy of the Developer's CML Disclosure of Incentives Form]*;

80 we have obtained a completed copy of the CML Disclosure of Incentives form from the conveyancer acting on behalf of the Developer and it complies with our instructions.

81 [where the Authority to Proceed makes reference to the Buyer providing some of [his][her] own investment to the purchase, the Buyer has confirmed that that investment will be available upon completion]*;

82 the Buyer has received a mortgage offer from a Qualifying Lender and that we enclose a copy of the mortgage offer.  We further confirm that the identity of the qualifying lender, the amount of the prior mortgage and any mortgage fees of that lender are as set out below:-

Qualifying lender:

[●]

Prior mortgage (net of fees):  
[£[●]]

Mortgage fees:

[£[●]]

And that the balance of [£[●]] is to be provided by the Buyer;

83 the Full Purchase Price of the Property is [£[●]];

84 the calculation of the Reduced Purchase Price (and therefore the Deductible Amount and the Buyer's Payment Percentage) does not include the mortgage fees referred to in Paragraph 6;

85 it is anticipated that exchange of contracts will take place [on [specified date]]/[within the next [specified period]];

86 the Buyer has received copies of all Standard Literature and we have advised [him][her][them] of their contents in accordance with these Instructions to Solicitors;

87  ADVANCE \l47.5 
*[subject to final inspection] the market value of the Property as stated in the valuation report (or the mortgage offer, where the valuation report is not available) for the Qualifying Lender (a copy of which is attached) equals the Full Purchase Price for the property;

88 prior to completion we will provide you with the Solicitors Form 2 in the required form; and

89 upon completion the Buyer's Charging Document will be entered into and, within 5 working days of completion, notice of charge will be served on the Qualifying Lender (representing the Buyer's participation in the FTBI) in accordance with a method of service of notice as set out in the Land Registration Rules 2003 (as may be varied or amended from time to time).

Yours faithfully

[Date and insert details of solicitor signing report]

*Delete as appropriate

The Solicitors Form 1 Paragraphs 1 - 13 must be returned unamended to the Local HomeBuy Agent.  Amended forms will not be accepted by the Local HomeBuy Agent. 
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Solicitors Form 2
DRAFT UNDERTAKING FROM FTBI PURCHASER'S SOLICITOR OR LICENSED CONVEYANCER – this document is subject to variation at the discretion of THE HOMES AND COMMUNITIES AGENCY
Dear [●]

We act on behalf of [●] (the "Buyer"), a qualifying applicant pursuant to the Authority to Proceed, in relation to the purchase of [●] (the "Property").  The defined terms in this report and undertaking bear the same meaning as those contained in the Authority to Proceed.

We attach a certified copy of the final Valuation Report and the Council of Mortgage Lenders Disclosure of Incentive Form received as part of the Buyer's first mortgage offer.

In consideration of the Homes and Communities Agency having paid compensation to (the "Developer") and the Full Purchase Price (as referred to below) having the Deductible Amount (as referred to below) deducted from it at completion so as to enable (with the Buyer to pay the Reduced Purchase Price (as referred to below) on the completion date we confirm as follows:-

90 We have compared the details provided to us in relation to the purchase of the Property against the Authority to Proceed and can confirm that:

the Full Purchase Price is:

[●]

90.1 the Reduced Purchase Price is:
[●] (which for the avoidance of doubt excludes any mortgage fees of the Qualifying Lender)

90.2 the Deductible Amount is:

[●]

90.3 the Buyer's Payment Percentage is:
[●]

90.4 the Incentives (including any cash-backs) are: [●] (which for the avoidance of doubt represents no more than five percent of the Full Purchase Price). 

90.5 any cash-back is to be paid by the Buyer at completion): [●] and these accord with the said authority to proceed. 

We have confirmed the identity of the Buyer as required by your Instructions to Solicitors.

91 We have confirmed the existence of a prior ranking Qualifying Lender who will be taking a first charge over the property and that lender is [●].

92 We confirm that the amount of money to be advanced by that prior ranking first chargee does not exceed the Reduced Purchase Price.

93 We confirm that the calculation of the Reduced Purchase Price (and therefore the Deductible Amount and the Buyer's Payment Percentage) does not include any mortgage fees of the Qualifying Lender.

94 We confirm that the amount stated in the first charge as being subject to the prior ranking charge is £[●].

95 We confirm that the prior ranking first charge does not permit further advances or tacking.

96 We confirm that (although we express no opinion on matters of valuation) the market value of the Property, as stated in the Valuation Report obtained by the prior  qualifying lender, or the mortgage offer where no such Valuation Report is available (a copy of [the Valuation Report] or [the mortgage offer] is attached), equals the Full Purchase Price OR [we have [received] your written approval to the Valuation Report or mortgage offer a copy of which is attached] *

97 We confirm that we have provided the Qualifying Lender with notice that the Buyer is participating in this scheme and we have provided the qualifying lender with the Guidance Notes for Mortgage Lenders.

98 The completion date is [●].  Where that date is after 1 December 2008, we confirm that the Buyer's Charging Document will show the Homes and Communities Agency as lender.
99 We have complied with the Council of Mortgage Lenders' Handbook in relation to the first loan from the Qualifying Lender which is to be secured by the first charge over the Property including submission of a fully completed disclosure of incentives form.

100 That we have investigated title to the Property and on your behalf have carried out the other steps required of us so that we can and hereby do give the certificate set out in the Appendix.

101 We will ensure that the form of Buyer's Charging Document you have supplied:-

101.1 bears the Deductible Amount and the Buyer's Payment Percentage as specified above;

101.2 shows The Homes and Communities Agency as lender;

101.3 is properly executed by the Buyer; and

101.4 is dated contemporaneously with the purchase of the Property.

102 We undertake that we will within five working days of completion of the purchase of the Property:-

102.1 provide you with certified copies of the completed Buyer's Charging Document ; and

102.2 serve written notice of completion of the Buyer's Charging Document to the prior Qualifying Lender in accordance with a method of service of notice as set out in the Land Registration Rules 2003 (as may be varied or amended from time to time).

103 We undertake to register the Buyer's Charging Document at the Land Registry as a (Second) Charge (ranking immediately after the first mortgage to be granted by the Buyer in favour of the Qualifying Lender) and to send to the Local HomeBuy Agent official copies of the title to the Property confirming that the Buyer's Charging Document has been registered as soon as practicable (and no later than 10 working days) following receipt from the Land Registry.

104 We undertake to register the restriction in favour of the Homes and Communities Agency detailed in the Buyer's Charging Document at the Land Registry using form RX1 (or such other equivalent form as the Land Registry may require from time to time) at the same time as registering the Buyer's Charging Document.

105 We have advised the Buyer on their obligations arising under the Standard Literature and the Buyer's Charging Document in accordance with The Homes and Communities Agency' Instructions to Solicitors.

Yours sincerely

………………………………….

Partner/Licensed Conveyancer

[Buyer's Solicitor]

*Delete as appropriate 

The Form 2 Paragraphs 1 – 17 must be returned unamended to the Local HomeBuy Agent.  Amended forms will not be accepted by the Local HomeBuy Agent. 

Appendix 1 (Solicitor's Instructions – Part A)

Certificate Of Title

	TO:
	The Homes and Communities Agency / c/o Local HomeBuy Agent

	Lender's Reference or Account No:
	

	The Borrower:
	INSERT BUYER DETAILS

	Property:
	

	Title Number:
	

	Mortgage Advance:
	(Buyer's payment percentage: [●] %

	Price stated in transfer:
	(Full Purchase Price)

	Completion Date:
	

	Conveyancer's Name & Address:
	

	Conveyancer's Reference:
	

	Conveyancer's bank, sort code, and account number:
	NOT REQUIRED

	Date of instructions:
	


We the conveyancers named above give the Certificate of Title set out in the Annex to Rule 3 of the Solicitors Code of Conduct 2007 as if the same were set out in full subject to the limitations contained in it.

Signed (Partner/Licensed Conveyancer):
Date:  [           ]

Appendix 2 (Solicitor's Instructions – Part A)

Guidance For Lenders

GUIDANCE NOTES FOR MORTGAGE LENDERS

106 Introduction

106.1 The Homes and Communities Agency is the statutory successor to English Partnerships and has, as a result, taken over responsibility for the operation of the scheme called the First Time Buyer's Initiative ("FTBI").  The new agency was brought into existence on 1 December 2008 by the Homes and Regeneration Act 2008.

106.2 The Homes and Communities Agency (the "HCA") is offering assistance to developers which will enable first time buyers to buy a home of their own on a designated scheme on the open market at a price that otherwise would have been out of their reach.  Under a scheme called the First Time Buyer's Initiative ("FTBI"), The HCA can provide assistance to contribute between 15% and 50% of the total purchase price of the Unit that the first time buyer is acquiring (the percentage agreed for the qualifying applicant being defined as the "Buyers Payment Percentage").

106.3 It is envisaged that the scheme will be administered, on behalf of the HCA, by [insert details of the Local HomeBuy Agent], one of 23 Local HomeBuy Agents appointed by Government to perform this role.

106.4 The assistance provided by the HCA has to be secured on the property by a second charge ("FTBI second charge"); this will rank immediately behind a mortgage provided by a qualifying lending institution (such as a building society, bank or insurance company) for a sum of up to the remainder of the total purchase price (of the Unit that the first time buyer is acquiring).  Under current arrangements mortgage lenders can only secure their mortgage as a first charge if they are a "qualifying lending institution".  A "qualifying lending institution" is an institution authorised by the Financial Services Authority to "enter into a regulated mortgage contract as lender".  This is likely to include most banks and building societies.

106.5 This guidance note notifies you as the qualifying lending institution that a qualifying applicant intends to purchase a FTBI‑property and this investment is a second charge ranking behind your lending.  In addition, following completion the purchaser's solicitors will notify you that the second charge is in place by serving notice in accordance with a method of service of notice as set out in the Land Registration Rules 2003 (as may be varied or amended from time to time).

106.6 One of the key controls of the scheme is that the first qualifying lending institution's valuation must equal the full purchase price of the FTBI home, otherwise the Local HomeBuy Agent cannot authorise the purchase.

106.7 PLEASE NOTE: Further advances by the qualifying lending institution are not permitted without consent from the HCA (which will not normally be granted save in exceptional circumstance in which case they will generally rank behind the FTBI second charge). Please refer to Paragraphs 4.6 to 4.9 below for further details. In addition, tacking is not permitted under the FTBI.

107 Structure

107.1 The HCA provides the assistance by making payments to the participating Developer direct (either on a Unit by Unit basis or on a Scheme by Scheme basis, depending on what has been agreed between the Developer and the HCA).  The Buyer's obligation to pay the Full Purchase Price for the property is then satisfied by paying a Reduced Purchase Price and entering into the Buyers Charging Document in favour of The HCA.  The difference in price will represent between 15% and 50% of the total purchase price of the Unit that is being acquired (the percentage being defined as the "Buyers Payment Percentage").

107.2 The Reduced Purchase Price will be referred to in the Developer's sale contract and will correspond to the amount which is affordable to the Buyer as assessed by the Local HomeBuy Agent under the scheme.  The intention is that Buyers should only have assistance for the element which is not affordable through normal private mortgages.  The Local HomeBuy Agent therefore calculates the Deductible Amount and the Buyers Payment Percentage and notifies these to the Buyer and the Developer.

107.3 When the buyer purchases a property under this scheme he then pays the Reduced Purchase Price on completion instead of the Full Purchase Price.  The difference between the two (ie the Deductible Amount) expressed as a percentage of the Full Purchase Price will be the Buyers Payment Percentage.  When the Buyer sells its property it will be obliged to pay the HCA the Buyers Payment Percentage of the prevailing market value.  There is no specified date by which repayment is required.

107.4 The obligation to make this payment to the HCA has to be secured on the property ("the Buyers Charging Document") and must rank immediately behind the qualifying lending institution (such as a building society, bank or insurance company) who will be providing a conventional mortgage for a sum up to the remainder of the total purchase price.  This note gives notice to you that the purchaser intends to proceed and this will result in a second charge on the property.

107.5 The payments made by the HCA to the Developer are made under a separate legal agreement and may be less than the Deductible Amount dependant on the arrangements with each Developer.  This does not affect the Buyers Payment Percentage.

107.6 Example – A Buyer agrees to purchase a £200,000 property from a participating developer.

Full Purchase Price (set by Developer)
£200,000

Buyers affordability (set by Local HomeBuy Agent)
£120,000

Deductible Amount (calculated by Local HomeBuy Agent)
£80,000

Reduced Purchase Price (calculated by Local HomeBuy Agent) 
£120,000

Buyers Payment Percentage (calculated by Local HomeBuy Agent)
£80,000



----------------- = 40%



£200,000

Therefore the lender lends £120,000; the Buyer actually pays a Reduced Purchase Price of £120,000 on completion and agrees to pay the HCA 40% of the prevailing market value on resale.  (Note this assumes the Buyer has no savings available to invest and has a household income of £40,000 per annum which is multiplied by 3).

108 The Role of the Local HomeBuy Agent

108.1 Buyers who qualify for the FTBI are first approved by the Local HomeBuy Agent on behalf of the HCA, who will (in order to approve the qualifying applicant and eligible property) issue a Nominated Local HomeBuy Agent Authority to Proceed.

108.2 The role of the Local HomeBuy Agent is to ensure:-

108.2.1 qualifying applicants meet the requirements of the scheme;

108.2.2 the property selected provides adequate security for the FTBI Second Charge (a standard form of which is attached) by reference to the qualifying applicant's qualifying lending institution's valuation;

108.2.3 the qualifying applicant's legal representative completes and registers the FTBI second charge promptly;

108.2.4 the property selected is eligible for purchase.

108.3 The rules are summarised in the FTBI Buyers Guide.

109 Procedure

109.1 Subject to a mortgage offer being provided, the Local HomeBuy Agent will be responsible for checking the items referred to in Paragraph 3.2 above, issuing a Nominated Local HomeBuy Agent Authority to Proceed and instructing the qualifying applicants solicitors that they may to proceed to exchange of contracts.

109.2 On completion, the Developer will either draw down a payment or receive a credit from the HCA.  The qualifying applicant's legal representative will not need to become involved in the mechanics of that draw down other than to satisfy himself/herself that the assistance (being provided by the HCA) will be available on completion (which he/she will have done prior to exchange of contracts in any event).

109.3 The amount being lent by the qualifying applicant's first lending institution will represent the amount required to complete the purchase on the agreed date of completion.  The qualifying applicant's legal representative will deal with that first loan in the normal way in accordance with the Council of Mortgage Lenders' Handbook as with any other residential purchase.

109.4 The assistance provided by the HCA is repaid by the qualifying applicant either early voluntarily (the qualifying applicant can repay the whole or part of the amount provided at any time) or when they sell the Unit.  The amount of the repayment is equivalent to the prevailing market value of the property at the date of repayment (whether that value has increased or decreased) multiplied by the Buyer's Payment Percentage.  Early repayment can be made through a stair casing arrangement based on the prevailing market value as repayments are made.

109.5 The assistance will be secured on the property by a second charge and will rank immediately behind the private sector loan from a qualifying lender, as stated above in Paragraph 1.4.  Following completion, the Buyer's solicitor will notify you that the FTBI second charge has been completed by serving notice in accordance with a method of service of notice as set out in the Land Registration Rule 2003 (as may be varied or amended from time to time) and will register this FTBI second charge at the Land Registry.]

109.6 Please note that tacking under the first charge will not be permitted.

109.7 Further advances provided by the qualifying lending institution will need to be approved by the Local HomeBuy Agent (on behalf of the HCA) but further advances will not usually be permitted.  Further advances that are permitted must be secured behind the FTBI second charge.

109.8 In addition, under the FTBI the qualifying lender will not be permitted to register a Form CH2 (or any equivalent form or note allowing for further advances to be made) at the Land Registry. References in the first charge to allow tacking or provide an obligation to make further advances must be removed.

109.9 In light of Paragraph 4.6, the first charge provided by the qualifying lender must detail the maximum amount that that lender is lending.  This figure cannot exceed the Reduced Purchase Price as set out at Paragraph 2.6 above.

110 Documents required by the Local HomeBuy Agent

110.1 Before the Local HomeBuy Agent can approve a Unit for inclusion in the FTBI, the qualifying applicant must provide the Local HomeBuy Agent with:-

110.1.1 a copy of the qualifying lending institution's first mortgage offer;

110.1.2 a letter from the qualifying applicant's legal representative confirming the financial details of the purchase and confirming that an undertaking in the standard form will be provided prior to exchange of contracts (a standard form of which is attached) to the enclosed copy Instructions to Conveyancer;

110.1.3 a copy of a survey report (HomeBuyer's Survey and Valuation Report or equivalent) which shows that the market value of the property is equal to the Full Purchase Price; and

110.1.4 a completed copy of the CML Disclosure of Incentives form from the conveyancer acting on behalf of the Developer.

The Local HomeBuy Agent does not require a full structural survey.

Where a qualifying applicant is unable to provide details of the mortgage offer and valuation to the Local HomeBuy Agent the application cannot be processed through the FTBI scheme.
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Form of Authority to Proceed

Date: 
[●]

To: 
[Buyer’s solicitor/conveyancer – Name/Address]

To: 
[House builder – Name/Address]

CC: 
[Buyer – Name/Address]

Property: 
[●]

We confirm that the buyer named above qualifies for the First Time Buyer Scheme and that (subject to our standard terms) a Completion Credit will be available in respect of the Unit referred to above on the following terms:-

FULL DETAILS OF NAMED BUYER:   [●]

REDUCED PURCHASE PRICE (i.e. the amount met by the Buyer after deducting the deductible amount and excluding any mortgage fees of the qualifying Lender):   
£[●]

FULL PURCHASE PRICE:



£[●]

DEDUCTIBLE AMOUNT (the Homes and Communities Agency’s contribution, specifying in pounds sterling the amount of purchase price to be treated as deducted): 
£[●]

BUYERS PAYMENT PERCENTAGE (specifying percentage of the total sale proceeds to be repaid to the Homes and Communities Agency when the property is sold, calculated as the deductible amount as a percentage of the full purchase price):



£[●]%

BUYER PRESCRIBED MORTGAGE LEVEL 



£[●]

REQUISITE AMOUNT OF CASH SAVINGS TO BE INVESTED BY BUYER: 
£[●]

(which will exclude any cash back incentive provided to the Buyer).

CASH-BACK PROVIDED BY DEVELOPER (to be paid to the Buyer on completion £[●]

TOTAL AMOUNT OF INCENTIVES PROVIDED BY THE DEVELOPER (as set out in the Council of Mortgage Lenders Disclosure Incentives Form) and not to exceed 5% of the full purchase price.  £[●]

[The Buyer's Solicitor should note however that unless we otherwise confirm in writing:-

(a) This Authority ceases to have effect in the extent that contracts are not exchanged for the sale of the Property within three months of the date of this Authority; and

(b) This Authority is subject to receipt by the Buyer's Solicitor of a mortgage valuation valuing the Property at the Full Purchase Price].

OR

[We confirm that we do not regard the above named buyer or the terms of its application as qualifying for the First Time Buyer Scheme]

Signed

Local HomeBuy Agent

Schedule 5

Solicitor's Instructions 

Part B – HomeBuy Direct

SOLICITOR'S PACK

HOMEBUY DIRECT SCHEME OPERATED BY THE HOMES AND COMMUNITIES AGENCY

information FOR SOLICITORS/LEGAL REPRESENTATIVES

Introduction

The Homes and Communities Agency (the Agency) has put in place a scheme called the HomeBuy Direct Scheme ("HomeBuy Direct") by which assistance is provided to enable qualifying applicants to buy a property on a new development that they would otherwise not be able to afford.  It is intended to help those applicants by providing a stepping stone onto the property market. Your receipt of these papers means that the applicant for whom you are being asked to act has been successful in his/her application for such assistance and is intending to purchase a property from a Developer who is participating in the scheme (the "Developer").

For the avoidance of doubt, a qualifying applicant (the "Buyer") currently includes:-

· those that are intending to be owner/occupiers (the properties cannot be bought for investment purposes);

· those that have satisfied the eligibility conditions as assessed by the Local HomeBuy Agent; and

· those that are obtaining a first ranking mortgage (from a qualifying lending institution) for the maximum amount which he/she is able to afford on usual terms and is likely to be sustainable by them.

By way of background, the Agency provides the assistance by making payments directly to the Developer (on a property by property basis).  The Developer must match the Agency's contribution.  The Buyer's obligation to pay the Full Purchase Price for the property is then satisfied by paying a lower Reduced Purchase Price and entering into two equity mortgage documents, one in favour of the Agency and one in favour of the Developer.  The total deduction in price will represent up to 30% of the total purchase price of the home that is being acquired (the percentage being defined as the "Contributions Percentage").  The full Purchase Price must not exceed £300,000 i.e. the maximum contribution will be £90,000 (£45,000 from each of the Agency and the Developer). Exact figures will be provided for each property.

The Reduced Purchase Price will be referred to in the Developer's sale contract and will correspond to the amount which is affordable to the Buyer as assessed by the Local HomeBuy Agent under the scheme.  The intention is that Buyers should only have assistance for the element which is not affordable through normal private mortgages together with any financial contribution which the Buyer can afford to make from their own resources.  The Local HomeBuy Agent therefore calculates the Contributions and the Contributions Percentage and notifies these to the Buyer the Agency and the Developer, via the Authority to Proceed.  The terms of the purchase contract will need to correspond with this.  In order to qualify for this product the Buyer must be entering into a first ranking mortgage prior to the Agency and Developer's charges.

When the Buyer purchases a property under this scheme he/she then pays the Reduced Purchase Price on completion to the Developer instead of the Full Purchase Price.  The difference between the two (i.e. the Contributions) expressed as a percentage of the Full Purchase Price will be the Contributions Percentage.  When the Buyer sells the property he/she will be obliged to pay the Agency and the Developer the Contributions Percentage (half each) of the eventual sales proceeds.    The mortgage term in both the Agency and the Developer charges is 25 years.

For the avoidance of doubt, in calculating the Reduced Purchase Price (i.e. the amount of funding to be provided by the first qualifying lending institution together with any contribution from the Buyer's own reserves) any mortgage fees that may be added by the first qualifying lending institution are to be ignored.

The obligation to make the repayment to the Agency/the Developer has to be secured on the property by legal charges ("the Equity Mortgage Documents") which must rank immediately behind the qualifying lending institution (such as a building society, bank or insurance company) who will be providing a conventional mortgage for a sum up to the remainder of the total purchase price.

There will be two charges one in favour of the Agency (which will be a second charge) and the other the Developer (which will be a third charge) and the priorities will be governed by way of a separate Deed of Priority.  Although they are separate, payments under each must be made simultaneously and in equal proportions.  The Agency and the Developer have agreed to appoint the National HomeBuy Agent for the purpose of administering the Equity Mortgages and collecting all payment due including partial and full redemption payment. This will mean that the Buyer has one nominated point of contact for both Equity Mortgages.  

A restriction in favour of the Agency/the Developer is set out in each of the Equity Mortgage Documents. The Land Registry have confirmed that each restriction contained in the Equity Mortgage Documents is in a standard form.  This restriction will need to be registered against the title at the same time as the transfer is registered in the name of the Buyer.  A Form RX1 will be required to register this restriction.  An undertaking will be required prior to completion of the Equity Mortgage Documents from you to ensure that this restriction is registered together with the Equity Mortgage Documents and the certified Deed of Priority and accompanying Memorandum.  You must also ensure that, within 5 working days of completion, the first qualifying lending institution is served a notice that the second charges are in place in accordance with a method of service of notice as set out in the Land Registration rules 2003 (as may be varied or amended from time to time).

The Agency consents to the Developer's charge being registered as a third charge and further consents to the noting of the Deed of Priority and Memorandum in the Charges Register

The Buyer must not obtain a first loan for more than the Reduced Purchase Price (excluding any mortgage fees of the first qualifying lending institution) and you will be expected to provide the Local HomeBuy Agent with verification of the total purchase price payable and the amount of the first loan.
Please note that the qualifying lending institution cannot make further advances to the Buyer without the consent of the Agency and the Developer (which will not normally be given).  It is important that you confirm that the amount secured by the charge does not exceed the Reduced Purchase Price, save in respect of any mortgage fees (or, if less, the amount of the first loan save in respect of any mortgage fees).  

It is also important that you confirm that, in calculating the Contributions (and therefore the Contribution Percentage) the mortgage fees of the first qualifying lending institution have not been (and will not be) included in the calculation of the Reduced Purchase Price.  In addition, no tacking will be permitted in relation to the first loan and no obligation on the qualifying lending institution to make further advances may be registered at the Land Registry.
The Buyer will either repay early voluntarily (the Buyer can repay the whole or part of the amount provided at any time after 12 months from the initial purchase provided both the Equity Mortgages are redeemed in full or in part simultaneously and in equal proportions) or when they sell the Unit or on a compulsory basis on the happening of specified events in the Equity Mortgage Documents.  The amount of the required repayment is equivalent to the value of the property (or the actual sale price if higher) at the date of repayment (whether that value has increased or decreased) multiplied by the Contributions Percentage.

By way of illustration, if the Contributions Percentage is 25%, the Buyer must pay the Agency 12.5% and the Developer 12.5% of the sale price when he or she sells the property.  The actual amount to be repaid will therefore increase if the property increases in value but will decrease if the property decreases in value.  The Agency, via the Local HomeBuy Agent, will require a copy of the property valuation before exchange of contracts.

It is anticipated that as the Buyer's income improves it will buy out the Agency and the Developer by advance repayment or will move up the housing ladder by selling and moving on to home ownership which is not supported by equity loans.   Monthly fees (expressed as interest) are payable on both equity mortgages from the sixth year of the term. To start with this is a proportion of 1.75% of the value of the property on the date of acquisition as specified in the Equity Mortgage Documents.  The proportion is calculated as a percentage of the total interest charge representing the percentage outstanding under the equity loans.  From the seventh year the 1.75% is subject to an annual increase based on the percentage increase in RPI (if any) plus 1%). Again, payments are to be made to the National HomeBuy Agent or such other party as the Agency may nominate.

Although there may be a small administration fee when the Agency and the Developer are repaid early there is no redemption fee or penalty.  Please note however that if the Equity Mortgages are to be repaid (in part or in full) before the property is sold, this cannot be done in the first twelve months after the Equity Mortgages are entered into. As house values increase it may be in the Buyers interest to repay the Agency and the Developer as his or her financial position improves and makes this possible.

instructions FOR SOLICITOR/LEGAL REPRESENTATIVES

The Agency and the Developer are instructing you to act for us in connection with our HomeBuy Direct Scheme in accordance with the Council of Mortgage Lenders Handbook and our specific instructions set out in this document. 

Your charges and disbursements are payable by the Buyer and should be collected from the Buyer on or before completion. You must not allow non-payment of fees or disbursements to delay the payment of Stamp Duty Land Tax, the lodging of any Stamp Duty Land Tax return and registration of documents. For solicitors the Law Society recommends that your costs for acting on our behalf in connection with the mortgage should, in the interest of transparency, be separately identified to the Buyer.
In order to comply with Rule 3 of the Solicitors Code of Conduct 2007 referred to below we certify to you that the terms of the Solicitors Form 2 (that the Agency and the Developer require from you) comply with the limitations contained in Rule 3.19 and 3.21 of the Solicitors Code of Conduct 2007.

In accordance with the accompanying  Authority to Proceed the Buyer will be able to pay a Reduced Purchase Price on completion but will be obliged to pay to the Agency and the Developer the Contributions Percentage (half each) of its eventual sale proceeds when the home is sold.  You will be responsible for registering the Equity Mortgage Documents at the Land Registry (together with notice of the Deed of Priority) to secure these for the Agency and the Developer.

Summary

A brief summary of your role under this scheme is as follows:-

· Verify identity of Buyer;

· Return the Solicitors Form 1 to the Local HomeBuy Agent no later than 5 working days before exchange of contracts (having checked and enclosed a copy of the Buyer's first mortgage offer and, where available, the first lender's valuation);

· Obtain a completed copy of the CML Disclosure of Incentives form from the conveyancer acting on behalf of the Developer who is selling the property that the Buyer is intending to purchase;

· Advise the Buyer fully of all terms/provisions of the HomeBuy Direct Scheme (including, for the avoidance of doubt, the HomeBuy Direct Buyer's Information Sheet set out in Schedule 10 ('HomeBuy Direct Buyer's Information Sheet'), the Eligibility Approval Letter as set out in Schedule 7 ('Form of Eligibility Approval Letter') and the Equity Mortgage;

· Check confirmation of receipt/authorisation to exchange;

· Exchange contracts within three months of the date of the Authority to Proceed and subsequently (and immediately) confirm exchange of contracts to the Local HomeBuy Agent;

· Provide the Solicitors Form 2 to the Local HomeBuy Agent no later than 5 working days before completion;

· Complete and register the Equity Mortgage Documents in the case of the Agency, as a second charge and in the case of the Developer, as a third charge and ensure the restriction referred to in both Equity Mortgage Documents are noted on the title at the Land Registry together with the certified copy Deed of Priority and accompanying Memorandum; 

· Ensure that the prior lender's charge documentation does not include an obligation on the prior lender to make further advances or to permit tacking.

· Serve written notice of the second and third charges created by the Equity Mortgage Documents on the first qualifying lending institution immediately upon completion in accordance with a method of service as set out in the Land Registration Rules 2003 (as may be varied or amended from time to time);  

· Provide copies of the charge and registration to the Local HomeBuy Agent;

It is intended that you will otherwise fulfil your duties to the Agency/the Developer by virtue of complying with the Council of Mortgage Lenders requirements in relation to the prior qualifying lender.

You may charge the Buyer an additional fee for carrying out these instructions but this fee must be reclaimed by you from the Buyer.

As part of the conveyancing process, you will have to provide the Local HomeBuy Agent with:-

· a completed, signed letter in the form of the draft letter attached as Solicitors Form 1 at Schedule 4 ("Solicitors Form 1"); and 

· a completed, signed report and undertaking in the form of the draft attached as Solicitors Form 2 at Schedule 5 ("Solicitors Form 2").

The Solicitors Form 1 and the Solicitors Form 2 refer to a number of defined terms, which can be summarised as follows:-

	"Authority to Proceed"
	This is a notice served by the Local HomeBuy Agent on you and the Developer approving the Buyer's purchase, in the form supplied with these instructions;

	"Authority to Exchange"
	This is a notice served by the Local HomeBuy Agent on you and the Developer providing the Agency's consent to exchange, in the form supplied with these instructions

	"Buyer"
	This is the qualifying applicant who has instructed you to act on their behalf (in their purchase) and to whom these papers relate;

	"Contributions"


	This corresponds to the difference between the Full Purchase Price of the home that the Buyer is buying and the Reduced Purchase Price (but, in any event, the Contributions must represent not more than 30% of the Full Purchase Price;

	"Contributions Percentage"
	This is the percentage of sale proceeds that the Buyer will be obliged to pay to the Agency and the Developer (equally) when he/she sells the property (it corresponds to the percentage which the Contributions forms of the Full Purchase Price);

	"Deed of Priority"
	This is the deed of priority entered into by the Developer and the Agency, a certified copy of which is supplied to you by the Developer;



	"Eligibility Approval Letter"
	This is the letter sent to the Buyer by the Local HomeBuy Agent confirming that the Buyer is approved and setting out instructions to the Buyer, a copy of which will be provided to you with these instructions;

	"Equity Mortgage Documents"
	These are the forms of second and third charge to be entered into by the Buyer with the Agency and the Developer (respectively) in the form supplied with these instructions;

	"Full Purchase Price"
	This is the total purchase price of the home that the Buyer is buying;

	"HomeBuy Direct Buyer's Information Sheet"
	This is the explanatory and other documentation supplied with these Instructions to Solicitors by the Local HomeBuy Agent for provision to applicants and their solicitors; and

	"Incentives"
	These are the financial or non-financial inducements or incentives that may be provided (or offered) by the Developer to buyers of units (including, as examples, subsidies, white goods, additional fixtures, fittings or enhanced specifications).  They will be identified by your review of the completed copy of the CML Disclosure of Incentives form provided to you by the conveyancer acting on behalf of the Developer;

	"Local HomeBuy Agent"
	This is an agent, typically a Housing Association, contractually appointed by the Agency to deliver a one stop shop housing advice service within a given geographical zone of operation.  The agent is nominated by the Agency act on its behalf and on the part of the Developer in the operation of the HomeBuy Direct Scheme.

	"Memorandum"
	This is the memorandum the form of which is annexed to the Deed of Priority and which must be separately completed and signed by or on behalf of the Developer provided to you by the Developer and submitted to the Land Registry with the certified copy Deed of Priority

	"Qualifying Lender"
	This is a single mortgagee who is a qualifying lending institution taking a first charge on the property

	"Reduced Purchase Price"
	This corresponds to the amount that the Buyer is required to pay on completion (through the mortgage secured by way of first ranking charge from the qualifying lending institution and any cash resources) provided that the Buyer enters into the Equity Mortgage Documents; 

	"Solicitors Form 1"
	This is the form of report and undertaking required to be completed by you in advance of exchange in the form supplied with these instructions (Solicitors Form 1);

	"Solicitors Form 2"
	This is the form of report and undertaking required to be completed by you in advance of completion in the form supplied with these instructions (Solicitors Form 2);


How the scheme works

The scheme is administered by [details of Local HomeBuy Agent to be inserted] ("the Local HomeBuy Agent") (selected by the Agency and the Developer) whose role it is to ensure that:-
· applicants meet the requirements of the scheme;

· the property selected provides adequate security for the Equity Mortgage Documents (the standard form of which is supplied with these Instructions) by reference to the prior qualifying lending institution's valuation report or, where no such valuation report is available, by reference to the amount specified in the qualifying lending institution's mortgage offer as being the market value of the property;

· the property selected is eligible for purchase and is an appropriate size for the applicant; and

· you complete and register the Equity Mortgage Documents (together with registering the restriction (using Form RX1) in favour of the Agency and the Developer and also together with a certified copy of the Deed of Priority and the Memorandum) at the Land Registry within the period specified in your pre-completion 'with priority' search.

A Buyer may come to receive assistance under the HomeBuy Direct in one of two ways:-

· the Buyer may approach the Local HomeBuy Agent direct asking for details of schemes in his/her area that may fall within HomeBuy Direct; or

· the Buyer may be referred to the Local HomeBuy Agent as a result of him/her having made direct approach to a Developer's sales team on a scheme.

In either circumstance, the Buyer will need to have satisfied the Local HomeBuy Agent of his/her eligibility for the assistance and have the Local HomeBuy Agent confirm the maximum amount that may be obtained by way of first mortgage.

The Buyer should under no circumstances incur any costs in obtaining a mortgage (e.g. for a property valuation) until the lender offering to provide the first mortgage has confirmed that it is a "qualifying lending institution".  A "qualifying lending institution" is an institution authorised by the Financial Services Authority to "enter into a regulated mortgage contract as lender".  This is likely to include most banks and building societies.

As part of the assessment of eligibility, the Local HomeBuy Agent will ask the Buyer to produce evidence of their identity.  However, irrespective of this, you are required to verify the identity of the Buyer in accordance with Council of Mortgage Lender guidelines.
Events before exchange of contracts

Once the qualifying applicant has selected a property (whether by virtue of the qualifying applicant having been referred to the scheme by the Local HomeBuy Agent or having approached a Developer's sales team direct) and applied for a mortgage offer, he/she will appoint a legal representative who must either be a solicitor or licensed conveyancer to act on his/her behalf.

At the same time as reserving the property and appointing the legal representative, the qualifying applicant will submit details of the purchase to the Local HomeBuy Agent for approval by submitting a completed Property Information Form in the form attached at Schedule 3 (the "Property Information Form") to the Local HomeBuy Agent together with a copy of the completed reservation form (of the Developer).

Once the Local HomeBuy Agent has considered the Property Information Form it will issue the Authority to Proceed to the qualifying applicant (with a copy being provided to the Developer), in which it will either approve or reject the purchase.

If the purchase is approved, the Local HomeBuy Agent will make contact and provide you with these Instructions to Solicitors (having already been provided with your details in the qualifying applicant's Property Information Form), providing a copy to the Buyer.  As mentioned above, your receipt of these papers means that the applicant for whom you are being asked to act has been successful in his/her application for such assistance and is intending to purchase a property from a Developer who is participating in the HomeBuy Direct.

You will be instructed to proceed on the basis that the assistance for the Buyer (being an amount equivalent to the Contributions Percentage applied to the total purchase price of the property that the Buyer is buying) will be available upon completion.

If the copy of the Authority to Proceed provided to you makes reference to the Buyer providing some of his/her own cash to the purchase you will need to verify that that cash will be available upon completion.

Exchange of contracts stage

Upon receipt of these Instructions to Solicitors you will need to check the details of the Buyer's purchase and provide the Local HomeBuy Agent with the signed and dated Solicitors Form 1.  The Solicitors Form 1 must be provided no later than 5 working days prior to the anticipated exchange date.
You must discuss any discrepancies between the information provided by the Buyer and the   Authority to Proceed with the Local HomeBuy Agent and seek a satisfactory resolution before proceeding and, in any event, before issuing the Solicitors Form 1.

Solicitors Form 1 must be provided to the Local HomeBuy Agent no later than 5 working days before exchange of contracts to ensure that the following issues have been considered and resolved:-

· Confirmation that the Buyer's purchase accords in all cases with the application submitted to the Local HomeBuy Agent and with the Authority to Proceed (in particular the Full Purchase Price applicable to the property being bought by the Buyer and the Contributions Percentage along with the availability of any cash that may be being provided by the Buyer as specified in the Authority to Proceed);

· Confirmation, specifically, that the market value referred to in the Buyer's Qualifying Lender valuation report (or in the mortgage offer, where no such valuation report is available) is identical to the Full Purchase Price (if it is not you may only proceed to exchange with the written authority of the Local HomeBuy Agent);

· Verification that the Incentives (for example, white goods, cashback etc) being offered to the Buyer do not exceed 5% of the Full Purchase Price and that the CML requirements in relation to incentives have been complied with.  If the incentives exceed 5% you must not proceed further and advice from the Local HomeBuy Agent must be sought.  For the avoidance of doubt, incentives never form part of the Contributions Percentage;

· Confirmation as to the amount of the loan being provided by the Buyer's Qualifying Lender and that this does not exceed the Reduced Purchase Price;

· Confirmation that any mortgage fees of the qualifying lending institution have been (or will be) excluded from the calculation of the Reduced Purchase Price (and therefore the Contributions and the Contributions Percentage);

· Confirmation that a first ranking mortgage from a Qualifying Lender will be completed on completion of the purchase.

As no amendments will be accepted to the Solicitors Form 1 or the Solicitors Form 2 as set out in Schedules 4 and 5 respectively without the express written authority of the Local HomeBuy Agent, any issues that arise as a result of the specific confirmations sought above, or as a result of you not being in a position to provide the letters in the form attached, must be referred to the Local HomeBuy Agent.  For the avoidance of doubt, in returning the completed Solicitors Form 1 to the Local HomeBuy Agent you are confirming that you are in receipt of a completed CML Disclosure or Incentives form from the Developer's conveyancer which complies with your instructions.  This does not override or discharge your duty to the Qualifying Lender and the Agency by virtue of complying with the Council of Mortgage Lenders' Handbook.

Once the Solicitors Form 1 has been provided, the Local HomeBuy Agent will ensure that the information contained in that Solicitors Form 1 accords with the Buyer's application to it (including the relevant Property Information Form).  That being the case you will be given confirmation that you are authorised to exchange contracts.  For the avoidance of doubt, you are not permitted to exchange contracts until the Local HomeBuy Agent has received the Solicitors Form 1 and has provided you with confirmation (via the Authority to Exchange notice) of receipt and instructions that you may now exchange (which should be provided within 3 working days of receipt by the Local HomeBuy Agent of the completed Solicitors Form 1).
As soon as contracts have been exchanged, you must confirm to the Local HomeBuy Agent that:-

· exchange has taken place;

· the proposed completion date (which must be no more than 3 months following the date of exchange); and

· the terms of the purchase accord with the Solicitors Form 1.

At the same time, the Local HomeBuy Agent will notify the Agency and the Developer that there will, upon completion, be a requirement for the assistance due (for the Buyer's purchase) to be available.

For the avoidance of doubt, exchange of contracts must not happen any later than 3 months after the date of the  Authority to Proceed as, after that date, it will be null and void and of no effect.  A further application would need to be made to the Local HomeBuy Agent before exchange of contracts could then be affected for that purchase, unless you obtain the Local HomeBuy Agent's confirmation in writing that this period can be extended).

Legal representative's undertakings: the Solicitors Form 2
You must provide the Local HomeBuy Agent with the signed and dated Solicitors Form 2 no later than 5 working days prior to the anticipated completion date.  You will thereafter need to comply with the undertakings set out in the Solicitors Form 2.  These undertakings may not be amended without the Local HomeBuy Agent's confirmation in writing.

You may be required to undertake to the Developer's solicitor that the Solicitors Form 2 has been provided by you to the Local HomeBuy Agent.

For the avoidance of doubt, you may not complete the Buyer's purchase until the Solicitors Form 2 has been properly completed and delivered to the Local HomeBuy Agent in the requisite form.

Purchase completion stage

If the copy of the Authority to Proceed that has been provided to you makes reference to the Buyer providing some of his/her own cash to the purchase you must satisfy yourself that that cash will be available upon completion.

These arrangements should be reflected in the Buyer's purchase contract so as to incorporate provisions consistent with the example contract provisions set out in Schedule 2 of these instructions.

The Developer should provide you with a sale contract that incorporates these terms.

It is your responsibility to ensure that the Contributions Percentage and other details are correctly inserted into the Equity Mortgage Documents and this is duly registered at HM Land Registry.

The amount being lent by the Buyer's prior qualifying lender (together with any cash element funded by the Buyer) will represent the cash amount required to complete the purchase on the agreed date of completion.  You will deal with that first loan in the normal way in accordance with the Council of Mortgage Lenders' Handbook as with any other residential purchase.  The only monies you are physically required to deal with are those you will obtain from the Buyer and his/her prior qualifying lender which will (together) pay the Reduced Purchase Price.

Immediately following completion of the purchase, you must provide written notice of the existence of the completed Equity Mortgages to the prior Qualifying Lender.  Whilst you may have already provided copies of the Instructions to Mortgage Lenders to the Qualifying Lender it is imperative that further formal written notice is provided in accordance with a method of service as set out in the Land Registration Rules 2003 (as may be varied or amended from time to time) at this stage.  You will note that this is specifically covered by one of the undertakings contained in Solicitors Form 2.

If, for whatever reason there is no first mortgage, the Local HomeBuy Agent should be informed of this as soon as possible as a HomeBuy Direct purchase cannot be completed without a first mortgage in place. 

You must inform the Local HomeBuy Agent within 5 working days of completion that the Buyer's purchase has completed.

Your Duties to Us

You have a duty of care to us and must comply with the terms of these instructions.

In providing the Solicitors Form 1 and the Solicitors Form 2 you must act in accordance with and carry out the steps required by or referred to in paragraph (c) of Practice Rule 6(3) of the Solicitors Practice Rules (15.11.2005) as amended by the Solicitors Practice (Lender and Borrower) Amendment Rules 1998 and 1999.

You are being instructed in accordance with and must also comply with the CML Lender's Handbook issued by the Council of Mortgage Lenders.  It is anticipated that you will have complied with these in any event for the prior qualifying lender.  The Agency is not providing a loan directly to the Buyer but is providing grant to the Developer and one of the conditions of the provision of such grant is that on completion of the purchase of the property, an equity mortgage is granted in the Agency's favour.  References within the CML Lender's Handbook to lender shall be treated as applying to both the Agency and the Developer and references to the borrower apply to the Buyer.

In complying with the CML Lender's Handbook you may comply with the requirements and guidance of the prior mortgagee but subject to in the Additional Instructions set out in Schedule 1 below.

Advising the Buyer

It is your responsibility to advise the Buyer on his/her obligations arising under the HomeBuy Direct Buyer's Information Sheet, the Eligibility Approval Letter and the Equity Mortgage Documents and the consequences of this (in particular his/her obligations to pay the Contributions Percentage and other sums to the Agency and the Developer).  You must ensure that the Buyer receives copies of these documents at least seven days before completion.

You must further advise that the Buyer's home is at risk if they do not make the payments required by the Equity Mortgage Documents and you must advise in accordance with the explanatory information supplied with this letter.

Neither you nor the Buyer may rely on any representation made by any person (including the Developer, its sales team solicitor or any other person) as to the Buyer's rights or obligations under the Equity Mortgage Documents save as set out in the HomeBuy Direct Buyer's Guide by the Agency or confirmed in writing by the Local HomeBuy Agent.

Duty to Notify:

If you become aware of any of the following facts:-

· the Buyer will not be occupying the property as a principal residence; 

· the Buyer will not be obtaining the prior loan (from a prior qualifying lender) in accordance with your Solicitors Form 1; 

· the first mortgage is for more than the Reduced Purchase Price (or any lesser amount specified in the Authority to Proceed); 

· the first mortgage and any private cash contributions are less than the Reduced Purchase Price (or any lesser amount specified in the Authority to Proceed);

· the Developer is providing Incentives to the Buyer not previously or otherwise disclosed on the completed copy of the CML Disclosure of Incentives form obtained from the conveyancer acting on behalf of the Developer;

· the mortgage fees of the qualifying lending institution have been included in the calculation of the Reduced Purchase Price (and therefore the Contributions and the Contributions Percentage);

· any cash back received by the Buyer has been treated as part of the Buyer's cash contribution towards the purchase; or

· there is an obligation in the first mortgage to register at HM Land Registry a form or notice obliging the Qualifying Lender to make further advances

you must report this to the Local HomeBuy Agent, if the Buyer agrees, failing which you must return these Instructions to Solicitors and explain that you are unable to continue to act for the Agency and the Developer as there is a conflict of interest.

Enquiries

Any enquiries concerning these instructions should be raised with [Local HomeBuy Agent]

[Note: Full contact details of Local HomeBuy Agent to be inserted]

Schedule 1 (Solicitor's Instructions - Part B)
Additional Instructions

111 Incentives

It is important for the Agency and the Developer to be satisfied that the Buyer is not receiving any incentives which would adversely affect the Agency and the Developer or the value of the property.

Under the terms of its agreement with the Agency the Developer is restricted in relation to the terms upon which it may offer incentives to buyers.  In particular the value of Incentives provided by the Developer shall not in any event exceed 5% of the Full Purchase Price and must comply with any guidance issued by the CML.  Incentives are in addition to the Developer's proportion of the Contributions.

If you believe that the Buyer is to be provided with any Incentives as described above then you are required to notify the Local HomeBuy Agent of this.

If you have any concern as to whether or not any incentives are required to be disclosed then you should contact the Local HomeBuy Agent on the [helpline]

112 CML Handbook
In complying with the CML Handbook you are entitled to assume that, save as specified in these Instructions to Solicitors and subject to the express requirements of the Solicitors Form 1 and the Solicitors Form 2, you have satisfied our requirements by satisfying the requirements of the qualifying lender providing the first charge.  Please note the following (referring to the relevant paragraphs of the CML Handbook):-

Valuation (CML paragraph 4.1):  You may not proceed to exchange of contracts unless a copy of the valuation report obtained for the qualifying lender has been provided to the Local HomeBuy Agent valuing the property (subject to any final inspection) at the Full Purchase Price.  If the valuation figure is less than this you should not proceed to exchange unless the Local HomeBuy Agent has confirmed that the valuation is satisfactory.  The Agency and the Developer are not expecting you to assume the role of valuer or to advise on any limitation upon its ability to rely upon the valuation which has been obtained for the prior qualifying lender.  If the prior lender will not give their approval to the provision of a copy of the valuation report to the Local HomeBuy Agent then you may not proceed to exchange contracts unless you have confirmed, via the qualifying lender's mortgage offer, that the Property has been valued at the Full Purchase Price.  If the figure is less than this you should not proceed to exchange contracts unless the Local HomeBuy Agent has confirmed that the figure is satisfactory.  If the Buyer will not give his or her approval to the provision of a copy of the valuation report to the Local HomeBuy Agent, then you may not proceed further and must return these Instructions to Solicitors and all other papers to the Local HomeBuy Agent.
Re-inspection (CML paragraph 4.2):  Where a re-inspection is required prior to exchange of contracts the Solicitors Form 2 must confirm the final valuation following that final inspection.  Exchange of contract is not permitted where re-inspection by the valuer is required and this has not taken place.

First Legal Charge (and Deeds or Forms of Postponement) (CML paragraph 5.8):  On completion both the Agency and the Developer require a fully enforceable second and third charge respectively (ranked equally in accordance with the Deed of Priority) by way of legal mortgage over the property executed by all owners of the entire legal estate.  All existing charges (other than the prior first charge to the Qualifying Lender) must be redeemed on or before completion.  If the prior mortgagee requires a deed or form of postponement to be entered into you are not required to advise the Agency and the Developer upon the effect of this but any correspondence relating to such deed or form should be passed to the Local HomeBuy Agent so that the Local HomeBuy Agent can obtain advice from the Agency and the Developer and instruct you how to proceed.

You may not proceed (without written authority from the Local HomeBuy Agent) if:

(a)
the prior mortgagee has agreed a maximum amount of advance with the Buyer which exceeds the Reduced Purchase Price (or any lesser amount specified in the Authority to Proceed); or 

(b)
you have been instructed by the prior mortgagee to register any obligation to make further advances in priority to the Equity Mortgage Documents; or

(c)
the property is subject to any other form of shared equity (or similar) scheme.

In any event you may not proceed unless there is a first mortgage in place prior to registering the Agency/Developer's second charges.

You are required to provide written notice of the existence of the Equity Mortgage Documents to the prior Qualifying Lender immediately upon completion of the purchase.  You will note that this is specifically covered by one of the undertakings contained in Solicitors Form 2.

Other loans (CML paragraph 5.9):  You must ask the Buyer how the balance of the purchase price is being provided.  If the Authority to Proceed specifies an amount of savings to be provided by the Buyer then this must be complied with.  If you subsequently become aware that the borrower is not providing the balance of the purchase price from his/her own funds and/or is proposing to give a further charge over the property (other than the prior charge to the Qualifying Lender in the amount disclosed in your Solicitors Form 1) you must report this to the Local HomeBuy Agent if the borrower agrees failing which you must return these Instructions to Solicitors and explain that you are unable to continue to act for the Agency and the Developer as there is a conflict of interest.

Purchase Price (and incentives) – (CML paragraph 6.3):  We have provided you with a copy of the explanatory guidance notes for lenders.  You must provide this (before exchange of contracts) to the prior mortgagee by way of explanation of the HomeBuy Direct scheme.  As referred to above, you must also provide them with written notice of the existence of the Equity Mortgage Documents upon completion of the HomeBuy Direct purchase.

Insurance (CML paragraph 6.13):  Where there is no common insurance policy for a property you should check that the total sum insured for the building is not less than the recommended insurance amount referred to in the prior qualifying lender's valuation report (unless insurance has been arranged by the prior qualifying lender).  If the valuation does not specify the insurance level it should be insured at not less than the Full Purchase Price.

Separate Representation (Consent to Mortgage) (CML paragraph 8.3):  The Agency and the Developer require anyone who is not a buyer and who is 18 years of age or over and intending to occupy the property to execute a consent to the mortgage in our standard form.  Where you become aware of such a person you must arrange for them to see an independent conveyancer.  You may advise any of these people if you are allowed to do so by the prior lender but you must only do so after recommending in the absence of any other person interested in the transaction that such person obtains independent legal advice.  You must comply with the requirements of the prior lender in the giving of such advice.

Indemnity Insurance (CML paragraph 9.2):  In effecting any indemnity insurance which may be required to comply with the requirements of the prior qualifying lender you should ensure that the limit of indemnity must be no less than the Full Purchase Price.

The Loan and Certificate of Title (CML paragraph 10.4):  You should note that although your certificate of title will be addressed to the Agency and the Developer we may at some time transfer our interest in the mortgage.  In those circumstances, our successors entitled to the mortgage and those deriving title under or through the mortgage will also rely on your certificates.

Delayed Completion:  (CML paragraph 10.6) If completion is delayed and you are required to return the mortgage advance from the prior qualifying lender you must notify the Local HomeBuy Agent of this.

113 SDLT

HM Revenue and Customs (HMRC) has advised the HCA that Stamp Duty Land Tax is payable by the buyer on the Full Purchase Price.  A land transaction return must be delivered to HMRC and the tax paid in full within 30 days of completion.

In the case of a leasehold transaction, SDLT is charged separately on the premium and the net present value (NPV) of the rent payable over the life of the lease.  You can calculate the NPV using the tool at www.hmrc.gov.uk/so.  However, it is very unlikely that NPV in a HomeBuy Direct purchase will exceed the SDLT threshold and in this case no tax will be due on the rent. 

No reduction or deferral of SDLT is available in respect of the equity mortgages and no further SDLT charge will arise on any repayment of them.

114 Calculation of interest on the Equity Mortgages

Interest payments to the Agency and the Developer are due every month from the sixth year of the term of the Equity Mortgages and from that point the Buyer will have to pay interest every month which will be calculated by reference to the total value of the property at the time of purchase.  From the sixth year of the term of the Equity Mortgages a proportion of 1.75% a year of the total amount of that value will be due.  The proportion is calculated as a percentage of the total interest charge representing the proportion of the amount by which the Agency/the Developer funded the initial purchase price.  The interest payments will be spread out over 12 months.  

Example A:

For example, if the value of the property was £200,000 then in the sixth year the total interest charge is 1.75% on £200,000 which is £3,500.  Using the example above, if the Agency/the Developer funded £50,000 (i.e. £25,000 each) then the buyer only contributed £150,000.  This means that the Agency/the Developer each funded the price by 12.5%.  In the sixth year the interest charge will therefore be 25% of £3,500 (the total interest charge).  This is £875 or about £73 a month in the first year in which interest is chargeable (i.e. in the sixth year after purchase).

After the sixth year and every year after that, the amount due will go up every year. (Please see below for an example calculation).

The interest which is due to the Agency/the Developer every year (from the sixth year) increases.  The amount it is increased by is calculated by firstly increasing the total interest charge (i.e. the interest charge on the initial value) by 1% plus increases in the Retail Prices Index ("RPI").  The buyer will then pay the relevant percentage of that total charge representing the amount of the equity which each equity mortgage lender has funded.  The interest increase is calculated by increasing the total interest charge by 1% and also by any increase in the prevailing RPI.  The increased interest charge on the initial value calculated each year is compounded and forms the base figure for the calculation of interest the following year.  We cannot give a figure which shows how much this increase will be because it depends on what the RPI is for each year.

Example B

If we use the above example without using the RPI in the calculation, then the total interest charge in the sixth year would be £3,500 pa i.e. 1.75% of £200,000.  The buyer would have to pay £875 in the sixth year i.e. 25% of £3,500 which is about £73 a month. This figure will be split equally between the 2 equity mortgages.  

In the seventh year the total interest charge will be increased by 1% plus RPI so the total interest charge will be £3,535 i.e. £3,500 plus a 1% increase.  The buyer will pay 25% of that amount which is £883.75.  So the seventh year interest charge will be £883.75 or about £73.65 a month (in total for both equity mortgages) plus RPI increases.  

In the eighth year the total interest charge will be £3,570.35 i.e. £3,535 plus a 1% increase.  The buyer will pay 25% of that amount which is £892.59 in the eighth year or about £74.38 a month (in total for both equity mortgages) plus RPI increases. 

In the ninth year, the total interest charge will be £3606.05 i.e. £3,570.35 plus 1% increase. The buyer will pay 25% of that amount which is £901.51 in the ninth year or about £75.13 a month (in total for both equity mortgages) plus RPI increases.   

In the tenth year the total interest charge will be £3,642.11 i.e. £3,605.05 plus 1% increase. The buyer will have to pay 25% of that amount which is £910.53 in the tenth year or about £75.88 a month (in total for both equity mortgages) plus RPI increases. 

In the eleventh year the total interest charge will be £3,678.53 i.e. £3,642.11 plus 1% increase. The buyer will have to pay 25% of that amount which is £919.63 in the eleventh year or about £76.64 a month (in total for both equity mortgages) plus RPI increases. 

In the twelfth year the total interest charge will be £3,715.32 i.e. £3,678.53 plus 1% increase. The buyer will have to pay 25% of that amount which is £928.83 in the twelfth year or about £77.40 a month (in total for both equity mortgages) plus RPI increases. 

The same increases will take place in every year until the buyer redeems the equity mortgage.

The interest payments the buyer will have made if he/she sells in the twelfth year will therefore be a total for both equity mortgages of approximately £6,311.84 plus the RPI increase amount.  The total the buyer will have paid for both equity mortgages if he/she sells in the twelfth year is therefore the total of the monthly interest payments of £6,311.84 (plus RPI increases) plus 25% of the value of its home at that time. 

Example C:

If the Buyer were to redeem part of the equity loans then the interest charge would be reduced proportionally.  In the example above in the eight year the total interest charge would be £892.59 (plus RPI increases).  If in the eighth year the Buyer were to pay off 50% of both of the equity loans (i.e. £25,000 assuming no change in the value of the Property) the interest charge would be reduced to £446.30 (in total for both equity mortgages) plus RPI increases.

Example D:

As an example using RPI, if the total interest charge in the sixth year is £3,500 i.e. 1.75% of £200,000, using the example above, then the Buyer would have to pay £875 in the sixth year i.e. 25% of £3,500 which is about £73 a month (in total for both equity mortgages).  

In the seventh year the total interest charge will be increased by RPI plus 1%.  The RPI increase which will be used will be the annual increase for the 12 month period ending at the end of September immediately preceding the date on which the interest charge is reviewed (which will be on 1 April in each year).  For example, if we say that the RPI increase is 4.3% in a given year the total interest charge is therefore increased by 5.3% (i.e. the 4.3% RPI increase plus 1%) so the total interest charge will be £3,685.50 i.e. £3,500 plus a 5.3% increase.  The Buyer will pay 25% of that amount which is £921.38.  So the Buyer's seventh year interest charge will be £921.38 or about £77 a month (in total for both equity mortgages).  

The above calculations are only  examples and the amount the Buyer will have to pay will depend on how much the RPI increases.  Please note that the interest calculation is always done by reference to the amount of the initial value of the property and is based on the percentage amount outstanding under the Equity Mortgages.  

Schedule 2 (Solicitor's Instructions - Part B)
Example Developer's Sale Contract Provisions
The contract will specify:

The Full Purchase Price:

[Insert Amount]

The  Contributions:


the Developer* [ £ ] the Agency [ £  ] Total [£  ]

Contributions Percentage:

the Developer[%] the Agency [%] Total [%]

The Reduced Purchase Price:
[Insert Amount]

(Note:  These are to correspond with the Authority to Proceed)

115 In consideration of the Buyer agreeing:

(a) to enter into both of the Equity Mortgage Documents requiring it to pay the Contributions Percentage to the Agency and the Developer; and

(b) to pay the Reduced Purchase Price on the completion date

the Developer agrees to sell and the Buyer agrees to buy the Property for the Full Purchase Price.

116 For the avoidance of doubt payment of the Full Purchase Price shall be deemed to be satisfied by the Buyer having entered into both of the Equity Mortgage Documents and paid the Reduced Purchase as described above.

117 Prior to completion the Buyer is to:

(a) procure that the Solicitors Form 2 is provided by its solicitor;

(b) enter into both of the Equity Mortgage Documents; and

(c) provide copies of those documents (duly completed) to the Developer together with such evidence as the Developer may reasonably require to satisfy it that these obligations have been complied with.

118 The Buyer is to make all payments under the Equity Mortgage Documents to such agent as the Agency and the Developer may direct.  The Equity Mortgage Documents will be ranked equally (one in favour of the Agency and the other the Developer) pursuant to the terms of the Deed of Priority.  Although they are separate, payments under each must be made simultaneously and in equal proportions.  

119 The Buyer may not rely on any representation made by the Developer as to his/her obligations under the Equity Mortgage Documents.

* The Developer in the contract for sale will usually be the seller.  The Developer may therefore refer to itself as 'the Seller/the Vendor' etc in the contract for sale. 

Schedule 3 (Solicitor's Instructions - Part B)
Property Information Form
To:


[Local HomeBuy Agent
]
Named Applicant:

[●]
Application No.:

[●]
Selected Property Address:
[●]
Property size


[●] bedroom house / flat (see maximum No. bedrooms 







limit below)

In accordance with the latest eligibility criteria issued by the Agency the maximum size property that you are entitled to purchase is a [● ] bedroom property.  

Developer:

[●]
Developer name to be entered on equity mortgage [●]
Full Purchase Price:

[●]

Buyer's Prescribed Mortgage Level:
[i.e. Maximum amount to be obtained by applicant]
Applicant's Cash Contribution:

[●]
Applicant's Conveyancer's Details:
[●]
Expected completion date: 

[●]

Independent Financial Advisor Details:


[●]

We confirm that the above details are accurate and are agreed between the [Named Applicant] and the [Developer]

Signed

[Applicant]

Signed

[Developer]

PLEASE ATTACH A COPY OF THE DEVELOPER'S RESERVATION FORM AND RETURN IT TO [LOCAL HOMEBUY AGENT].

Schedule 4 (Solicitor's Instructions - Part B)
Solicitors Form 1
To:
[Details of Local HomeBuy Agent and address]

From:
Solicitor's reference: [●]

[Insert details of solicitor]

Dear Sirs

BUYER: [INSERT DETAILS]
PROPERTY: [INSERT DETAILS]

We confirm that we have been instructed to act on behalf of the Buyer named above in connection with the purchase of the Property.  We also confirm that we have been instructed to act on behalf of the Buyer's mortgagee.

We confirm that we are in receipt of your Authority to Proceed dated [●] and the accompanying documentation.

We confirm that:-

120 we will comply with the instructions that have been supplied to us;

121 we will ensure that the financial terms of the proposed purchase accord with those set out in the  Authority to Proceed;

122 we have read the instructions and that we are not aware of any Incentives being provided to the Buyer which we are required to notify to you.  [Save for  ……………and/as set out in the attached copy of the Developer's CML Disclosure of Incentives Form]*;

123 we have obtained a completed copy of the CML Disclosure of Incentives form from the conveyancer acting on behalf of the Developer and it complies with our instructions;

124 [where the Authority to Proceed makes reference to the Buyer providing some of [his][her] own investment to the purchase, the Buyer has confirmed that that investment will be available upon completion];

125 the Buyer has received a mortgage offer from a Qualifying Lender and that we enclose a copy of the mortgage offer.  We further confirm that the identity of the qualifying lender and the amount of the prior mortgage are as set out below:-

Qualifying lender:

[●]

Prior mortgage (net of fees):  
[£[●]];

Mortgage fees:

[£[●]];

And that the balance of £[●] is to be provided by the Buyer;

126 the Full Purchase Price of the Property is [£[●]];

127 the calculation of the Reduced Purchase Price (and therefore the Contributions and the Contributions Percentage) does not include the mortgage fees referred to in paragraph 6;

128 it is anticipated that exchange of contracts will take place [on [specified date]]/[within the next [specified period]];

129 the Buyer has received copies of the HomeBuy Direct Buyer's Information Sheet, both Equity Mortgages and the Eligibility Approval Letter and we have advised [him][her][them] of their contents in accordance with these Instructions to Solicitors.  The Buyer received these at least seven days before completion;

130 [subject to final inspection*] the market value of the Property as stated in the valuation report (or the mortgage offer, where the valuation report is not available) for the Qualifying Lender (a copy of which is attached) equals the Full Purchase Price for the property;

131 prior to completion we will provide you with the Solicitors Form 2 in the required form;

132 upon completion the Agency's equity mortgage and [Developers] equity mortgage (in the form supplied to us by you) subject to any changes confirmed in Section 13 of our Solicitors Form 2  will be entered into and, within 5 working days of completion, notice of charge will be provided to the Qualifying Lender (in relation to the Buyer's participation in the HomeBuy Direct Scheme) in accordance with a method of service of notice as set out in the Land Registration Rules 2003 (as may be varied or amended from time to time).

Yours faithfully

[Date and insert details of solicitor signing report]

*Amend as appropriate 

The Solicitors Form 1 paragraphs 1 – 13 must be returned unamended (save for the words in square brackets at the start of paragraph 11 as indicated) to the Local HomeBuy Agent.  Amended forms will not be accepted by the Local HomeBuy Agent.

Schedule 5 (Solicitor's Instructions - Part B)
Solicitors Form 2
DRAFT UNDERTAKING FROM HOMEBUY DIRECT PURCHASER'S SOLICITOR OR LICENSED CONVEYANCER TO [   ] – THIS DOCUMENT IS SUBJECT TO VARIATION AT THE DISCRETION OF THE AGENCY

Dear [Local HomeBuy Agent]

We act on behalf of [●] (the "Buyer"), a qualifying applicant pursuant to the Authority to Proceed, in relation to the purchase of [●] (the "Property").  The defined terms in this report and undertaking bear the same meaning as those contained in the Authority to Proceed issued to us by you on [date].

We attach a certified copy of the final Valuation Report received as part of the Buyer's first mortgage offer.

In consideration of the Agency having paid grant to [●] (the "Developer") and the Full Purchase Price (as referred to below) having the Contributions (as referred to below) deducted from it at completion so as to enable the Buyer to pay the Reduced Purchase Price (as referred to below) on the completion date we confirm as follows:-

133 We have compared the details provided to us in relation to the purchase of the Property against the relevant Authority to Proceed and can confirm that:-

133.1 the Full Purchase Price is:
 [●]

133.2 the Reduced Purchase Price is:
[●] (which for the avoidance of doubt excludes any mortgage fees of the Qualifying Lender)

133.3 the Contributions are: £[●](the Agency) and £[●] (the Developer)  Total £[  ]

133.4 the Contributions Percentage are: [ ]% the Agency and [  ]% Developer   Total [  ]%

133.5 [the Incentives (including any cash back)  are:
[●] (which for the avoidance of doubt represents no more than 5% of the Full Purchase Price)]

133.6 any cash back is (to be paid to the Buyer at completion):
[●];

and these accord with the said Authority to Proceed.

134 We have confirmed the identity of the Buyer as required by your Instructions to Solicitors.

135 We have confirmed the existence of a prior ranking Qualifying Lender who will be taking a first charge over the property and that lender is [●].

136 We confirm that the amount of money to be advanced by that prior ranking first chargee does not exceed the Reduced Purchase Price.

We confirm that the calculation of the Reduced Purchase Price (and therefore the Contributions and the Contributions Percentage) does not include any mortgage fees of the Qualifying Lender.
137 We confirm that the amount stated in the first charge as being subject to the prior ranking charge is £[●]

We confirm that the prior ranking first charge does not include an obligation on the Qualifying Lender to make further advances or to permit tacking.

138 [We confirm that (although we express no opinion on matters of valuation) the market value of the Property as stated in the Valuation Report obtained by the prior qualifying lender, or the mortgage offer, where no such Valuation Report is available (a copy of [the Valuation Report] or [the mortgage offer] is attached) equals the Full Purchase Price OR [we have [received] your written approval to the Valuation Report or mortgage offer a copy of which is attached] *]

We confirm that we have provided the Qualifying Lender with notice that the Buyer is participating in this scheme and we have provided the Qualifying Lender with the Guidance Notes for Mortgage Lenders.

139 The completion date is [●].

We have complied with the Council of Mortgage Lenders' Handbook in relation to the first loan from the Qualifying Lender which is to be secured by the first charge over the Property including submission of a fully completed disclosure of incentives form.

140 That we have investigated title to the Property and on your behalf have carried out the other steps required of us so that we can and hereby do give the certificate set out in the Appendix.

141 We will ensure that the forms of Buyer's Equity Mortgages you have supplied:-

141.1 each bear the Contributions and the Contributions Percentage as specified above (split in equal proportions between each of the Charging Documents);

141.2 are both properly executed by the Buyer; and

141.3 are dated contemporaneously with the purchase of the Property.

142 We undertake within five working days of completion of the purchase of the Property to:

142.1 provide you with certified copies of the completed Equity Mortgage Documents; and

142.2 serve written notice of completion of the Equity Mortgages to the prior Qualifying Lender in accordance with a method of service of notice as set out in the Land Registration Rules 2003 (as may be varied or amended from time to time).

143 We undertake to

(a) register both Equity Mortgages at the Land Registry in accordance with the terms of the Deed of Priority entered into by the Agency and the Developer (the Deed of Priority) the Agency Equity Mortgage being registered as a second charge and the Developer Equity Mortgage being registered as a third charge (ranking immediately after the first mortgage to be granted by the Buyer in favour of the Qualifying Lender);

(b) further to make such necessary application to ensure the Land Registry Restriction referred to in each Equity Mortgage appears on the title to the Property;

(c) ensure that the Memorandum supplied by the Developer's conveyancer together with a certified copy of  the Deed of Priority accompanies the application to the Land Registry in order to ensure that the existence of the Deed of Priority is noted on the title to the Property; 

(d) ensure that a covering letter is included in the application for registration addressed to the Chief Land Registrar confirming that we hold the consent of the Agency for the noting of the Deed of Priority  and Memorandum in the Charges Register and further consenting (as conveyancer of the Agency) to the registration of the Developer charge as a third charge; and

(e) to send to the Local HomeBuy Agent official copies of the title to the Property confirming that the Equity Mortgage Documents (including the Land Registry Restriction Deed of Priority and Memorandum) have been registered as soon as practicable (and no later than 10 working days) following receipt from HM Land Registry. 

144 That we have advised the Buyer on their obligations arising under the HomeBuy Direct Buyer's Information Sheet, the Eligibility Approval letter and the Equity Mortgages in accordance with the Agency Instructions to Solicitors.

*Delete as appropriate 

The Form 2 paragraphs 1 – 16 must be returned unamended (save for the words in square brackets in paragraph 8 as indicated) to the Local HomeBuy Agent.  Amended forms will not be accepted by the Local HomeBuy Agent

APPENDIX 1

CERTIFICATE OF TITLE

	TO:
	The Agency and the [Developer] / c/o Local HomeBuy Agent

	The Borrower:
	INSERT BUYER DETAILS

	Property:
	

	Title Number:
	

	Mortgage Advance:
	(Total amount of Contributions) which represents [   ]% of the Full Purchase Price (split between the Agency [  ]% and the (Developer) [  ]%)

	Price stated in transfer:
	(Full Purchase Price)

	Completion Date:
	

	Conveyancer's Name & Address:
	

	Conveyancer's Reference:
	

	Conveyancer's bank, sort code, and account number:
	NOT REQUIRED

	Date of instructions:
	


We the conveyancers named above give the Certificate of Title set out in the Appendix to Rule 6(3) of the Solicitors' Practice Rules 1990 as if the same were set out in full subject to the limitations constrained in it.

Signed

(Partner / Licensed Conveyancer) 

Date:  [●]

Schedule 6 (Solicitor's Instructions - Part B)
Guidance Notes For Lenders

145 Introduction

The Homes and Communities Agency (the Agency) is providing grant funding to [●] (the Developer) in order to offer assistance to  enable first time buyers to buy a home of their own from the Developer on a designated scheme at a price that otherwise would have been out of their reach.  Under a new scheme called HomeBuy Direct (HomeBuy Direct) the Developer of a new build scheme will, partially utilising grant funding from the Agency contribute (collectively) up to 30% of the total purchase price of the Unit that the first time buyer is acquiring (the percentage agreed for the qualifying applicant being defined as the "Contributions Percentage").  The contribution to be secured by a charge in favour of the Agency will be equal to that of the Developer i.e. each will contribute up to a maximum of 15%

145.1 It is envisaged that, following initial sales the scheme will be administered, on behalf of the Agency and the Developer, by [insert details of the National HomeBuy Agent] or such other party as the Agency may nominate.

145.2 The assistance provided by the Agency and the Developer has to be secured on the property by way of a second and third charge respectively (HomeBuy Direct Equity Mortgages); these will rank immediately behind a mortgage provided by a qualifying lending institution (such as a building society, bank or insurance company) for a sum of up to the remainder of the total purchase price (of the Unit that the first time buyer is acquiring).  A Deed of Priority between the Agency and the Developer will set out the terms upon which the parties have agreed the mortgages will be administered and will be noted on the title. Under current arrangements mortgage lenders can only secure their mortgage as a first charge if they are a "qualifying lending institution".  A "qualifying lending institution" is an institution authorised by the Financial Services Authority to "enter into a regulated mortgage contract as lender".  This is likely to include most banks and building societies.  

145.3 This guidance note notifies you as the qualifying lending institution that a qualifying applicant intends to purchase a HomeBuy Direct property and a requirement of HomeBuy Direct is that the two charges to the Agency/the Developer (respectively) will be secured against the title of the property, as second and third charges respectively, behind your charge.  In addition, following completion the purchaser's solicitors will notify you that the second charge is in place by serving notice in accordance with a method of service of notice as set out in the Land Registration Rules 2003 (as may be varied or amended from time to time).

145.4 One of the key controls of the scheme is that the first qualifying lending institution's valuation must equal the full purchase price of the HomeBuy Direct home, otherwise the Local HomeBuy Agent cannot authorise the purchase.

145.5 PLEASE NOTE: Further advances by the qualifying lending institution are not permitted without consent from the Agency and the Developer (which will not normally be granted save in exceptional circumstance in which case they will generally rank behind the HomeBuy Direct Equity Mortgages). Please refer to paragraphs 4.5 to 4.6 below for further details. In addition, tacking is not permitted under HomeBuy Direct.

146 Structure 

146.1 The Agency will provide the assistance by making grant payments directly to the Developer.  The Developer then must match the Agency's contribution and reduce the purchase price accordingly.  The Buyer's obligation to pay the Full Purchase Price for the property is then satisfied by paying a lower Reduced Purchase Price and entering into  the HomeBuy Direct Equity Mortgages in favour of the Agency and the Developer respectively.  The difference in price will  represent up to  30% of the total purchase price of the Unit that is being acquired (the percentage being defined as the "Contributions Percentage").  The full Purchase Price must not exceed the upper limit specified by the Agency which is £300,000.

146.2 The Reduced Purchase Price will be referred to in the Developer's sale contract and will correspond to the amount which is affordable to the Buyer as assessed by the Local HomeBuy Agent under the scheme.  The intention is that Buyers should only have assistance for the element which is not affordable through normal private mortgages.  It is the Local HomeBuy Agent's role to calculate the Contributions and the Contributions Percentage and notify these to the Buyer, the Agency and the Developer.

146.3 When the Buyer purchases a property under the HomeBuy Direct scheme he/she pays the Reduced Purchase Price on completion to the Developer instead of the Full Purchase Price.  The difference between the two (i.e. the Contributions) expressed as a percentage of the Full Purchase Price will be the Contributions Percentage.  When the Buyer sells his/her property he/she will be obliged to pay the Agency and the Developer (respectively) an amount equal to the Contributions Percentage (half each) of the eventual sales proceeds.  The mortgage term is 25 years. 

146.4 The obligation to make this payment to the Agency/the Developer has to be secured on the property (the "HomeBuy Direct Equity Mortgages") and must rank immediately behind the qualifying lending institution (such as a building society, bank or insurance company) who will be providing a conventional mortgage for a sum up to the remainder of the total purchase price.  As stated above there will be a second and third charge in favour of the Agency and the Developer (respectively) although the priorties will be governed by way of a separate Deed of Priority.  Although they are separate, payments under each must be made simultaneously and in equal proportions.  This note gives notice to you that the purchaser intends to proceed and this will result in a second and third charge on the property.

146.5 Example – A Buyer agrees to purchase a £200,000 property from  Developer.

Full Purchase Price (set by Developer and validated by

the qualifying lending institution's valuation)
£200,000

Buyers affordability (set by Local HomeBuy Agent)
£140,000

Contributions (calculated by Local HomeBuy Agent)
£60,000

Reduced Purchase Price (calculated by Local HomeBuy Agent) 
£140,000

Contributions Percentage (calculated by Local HomeBuy Agent)
£60,000 (= 30%)

---------------  

 £200,000

This is split 15% (£30,000) from the Agency and 15% (£30,000) from the Developer

Therefore the lender lends £140,000; the Buyer actually pays a Reduced Purchase Price of £140,000 on completion and agrees to pay the Agency 15% and the Developer 15% of sale proceeds on resale.  (Note this assumes the Buyer has no savings available to invest and has a household income of £46,667 per annum which is multiplied by 3).  

The figure comprising the Buyer's affordability (in this example £140,000) may include the Buyer's private funds or a deposit in addition to the monies lent by the qualifying lending institution. 

147 The Role of the Local HomeBuy Agent

147.1 Buyers who qualify for HomeBuy Direct are first approved by the Local HomeBuy Agent on behalf of the Agency and the Developer, who will (in order to approve the qualifying applicant and eligible property) issue an Authority to Proceed.

147.2 The role of the Local HomeBuy Agent is to ensure:

147.2.1 qualifying applicants meet the requirements of the scheme;

147.2.2 the property selected is of an appropriate size for the applicant and provides adequate security for the HomeBuy Direct Equity Mortgages (standard forms of which are attached) by reference to the qualifying applicant's qualifying lending institution's valuation;

147.2.3 the qualifying applicant's legal representative completes and registers the HomeBuy Direct Equity Mortgages and the relevant Deed of Priority promptly;

147.2.4 the property selected is eligible for purchase.

147.3 The rules are summarised in the enclosed HomeBuy Direct Buyer's Guide [to be provided by the Local HomeBuy Agent].

148 Procedure

148.1 Subject to a mortgage offer being provided, the Local HomeBuy Agent will be responsible for checking the items referred to in Paragraph 3.2 above, issuing an Authority to Proceed and instructing the qualifying applicants solicitors (via the Authority to Exchange) that they may proceed to exchange of contracts.

148.2 On completion, the Developer will draw down a grant payment from the Agency in respect of the Agency's contribution.  The qualifying applicant's legal representative will not need to become involved in the mechanics of that draw down other than to satisfy himself/herself that the assistance (being provided by the Agency and the Developer) will be available on completion (which he/she will have done prior to exchange of contracts in any event).

148.3 The amount being lent by the qualifying applicant's first lending institution will represent the amount required (combined with the any contribution for the applicant's own resources) to complete the purchase on the agreed date of completion.  The qualifying applicant's legal representative will deal with that first loan in the normal way in accordance with the Council of Mortgage Lenders' Handbook as with any other residential purchase.

148.4 The assistance provided by the Agency and the Developer is repaid by the qualifying applicant either early voluntarily (the qualifying applicant can repay the whole or part of the amount provided at any time provided both the HomeBuy Direct Equity Mortgages are redeemed in full or part simultaneously and in equal proportions) or on a compulsory basis on the happening of specified events in the HomeBuy Direct Equity Mortgages or when they sell the Property.  The amount of the repayment is equivalent to the value of the property at the date of repayment (whether that value has increased or decreased), or the sale price if higher, multiplied by the Contributions Percentage.  Early repayment can be made through a part redemption arrangement based on current valuation as repayments are made.

148.5 The assistance will be secured on the property by two separate charges on an equal footing pursuant to the terms of a Deed of Priority and which will rank immediately behind the private loan from a qualifying lender, as stated above in paragraph 1.3.  

148.6 Following completion, the Buyer's solicitor will notify you that the HomeBuy Direct Equity Mortgages have been completed by serving notice in accordance with a method of service of notice as set out in the Land Registration Rule 2003 (as may be varied or amended from time to time) and will register the HomeBuy Direct second charges at the Land Registry. 

148.7 Please note that tacking under the first charge will not be permitted. 

148.8 Further advances provided by the qualifying lending institution will need to be approved by the National HomeBuy Agent (on behalf of the Agency and the Developer) but further advances will not usually be permitted.  Unless specifically approved to the contrary further advances that are permitted must be secured behind the HomeBuy Direct Equity Mortgages. 

148.9 In addition, under HomeBuy Direct the qualifying lender will not be permitted to register a Form CH2 (or any equivalent form or note obliging the qualifying lender to make further advances) at the Land Registry. References in the first charge to allow tacking or provide an obligation to make further advances must be removed.

148.10 In light of paragraphs 4.3 and 4.5, the first charge provided by the qualifying lender must detail the maximum amount that that lender is lending.  This figure (less any mortgage fees) cannot exceed the Reduced Purchase Price as set out at paragraph 2.1 above.  

148.11 Please note that upon full discharge by the Buyer of the equity mortgages to the Agency and the Developer, the property will be released from the restrictions in favour of the Agency and the Developer to protect the equity mortgages.

149 Documents required by the Local HomeBuy Agent

149.1 Before the Local HomeBuy Agent can approve a qualifying applicant for the purchase of a HomeBuy Direct property, the qualifying applicant must provide the Local HomeBuy Agent with:-

149.1.1 a copy of the qualifying lending institution's first mortgage offer;

149.1.2 a letter from the qualifying applicant's legal representative confirming the financial details of the purchase and confirming that an undertaking in the standard form will be provided prior to exchange of contracts (a standard form of which is attached) to the enclosed copy Instructions to Conveyancer;

149.1.3 a copy of a survey report (HomeBuyer's Survey and Valuation Report or equivalent) which shows that the market value of the property is equal to the Full Purchase Price.

The Local HomeBuy Agent does not require a full structural survey.

Where an applicant is unable to provide details of the mortgage offer to the Local HomeBuy Agent the application cannot be processed through the HomeBuy Direct scheme.
Schedule 7 (Solicitor's Instructions - Part B)
Form of Eligibility Approval Letter

Dear [name of applicant]

HomeBuy: HomeBuy Direct 
Approval of Eligibility and to Select a Property

Your application to take part in the HomeBuy Direct scheme [at [ scheme(s) details]] has been approved by [ LHBA Name].  You are now able to reserve a home to buy, subject to the terms and conditions of this letter.  This letter tells you what to do next.  

	Do not enter any legal agreement to buy a home at this stage, as we will need to first approve the home you select.  

You should also have read the HomeBuy Direct Buyer's Guide sent to you before you submitted your completed application form.  If you have not received a copy you should immediately tell us and we will send you one.  You must read this guide before you select and reserve a property.  

The HomeBuy Direct process will require you to meet certain reasonable time deadlines.  It is very important you make every effort to adhere to these otherwise your home may have to be reallocated to another buyer.  You may find the enclosed checklist a useful aid in progressing your transaction.  




If you wish to proceed with your HomeBuy Direct home purchase you must now:-

Step 1

If you have not already done so, select a home to purchase which is being marketed under the HomeBuy Direct initiative.  A list of current HomeBuy Direct properties is available from [●].  In accordance with the latest eligibility criteria issued by the Agency the maximum size property that you are entitled to purchase is a  [   ] bedroom [house/flat]

You should also by now have seen an independent financial advisor (IFA) and be getting ready to submit a mortgage application.  It is very important that you seek independent advice about your mortgage.  The mortgage must be from a qualifying lender (see below).  

The mortgage offer you should receive must be equal or very close to the Prescribed Mortgage Level which has been assessed by [LHBA name ] to be: £[●].

[LHBA name] has some discretion to approve small variations between your mortgage offer and the prescribed mortgage level but you should make every effort to ensure your offer matches it.  This is to ensure you obtain an affordable mortgage based on your income/outgoings and to ensure fairness in allocation of HomeBuy Direct assistance to buy a home.  

In addition to your mortgage funding, you have also told us that you will be making a cash contribution at exchange of contracts of £[●].

	Your home may be repossessed if you do not keep up repayments on a mortgage or any other debt secured on it.

	Check that this mortgage will meet your needs if you want to move or sell your home or want your family to inherit it.  If you are in any doubt, seek independent advice.


Step 2

When you have found the HomeBuy Direct home you would like to buy, you should complete a Property Information Form (enclosed) and a reservation form from the Developer for your chosen location.  

The Property Information Form must be completed in full.  It must state: the property address and size, the Developer's details, the full purchase price, your Prescribed Mortgage Level, the cash contribution you are making as a deposit and details of your solicitor/conveyancer and of your independent financial advisor.  

Your Prescribed Mortgage Level plus your cash contribution must be equal to at least 70% of the full purchase price.  

You must sign the Property Information Form, give a copy to the Developer and return the original to [ LHBA name ] with a copy of the Developer's completed reservation form.  If you have not already done so and one is required, you should also pay the Developer its reservation fee.  

Step 3

[LHBA name ] will review the Property Information Form and, if accepted, issue you, the Developer and your solicitor/conveyancer with an Authority to Proceed, together with instructions for your solicitor/conveyancer.  The Authority to Proceed is valid for three months and you must exchange contracts to purchase the home in this time.  

However, although the Authority to Proceed is valid for three months, you will be expected to exchange contracts within a period of time specified by the Developer.  The three month limit gives some allowances for unforeseen delays during conveyancing.  

UPON RECEIPT OF THE AUTHORITY TO PROCEED, YOU MUST AS SOON AS POSSIBLE CONTACT YOUR IFA AND LENDER SO THAT A FULL MORTGAGE OFFER CAN BE MADE ON YOUR SELECTED PROPERTY.  

Should you not receive an Authority to Proceed this does not necessarily mean your transaction will be stopped.  It may be, for example, that [ LHBA name ] requires further clarification before it can issue the form.  In these cases, you should contact [ LHBA name ] who will explain what you must do.  

Step 4

Your solicitor/conveyancer will advise you on the HomeBuy Direct scheme and prepare all the documents.  Your solicitor/conveyancer will explain the two Equity Mortgage documents which means that Agency and the Developer must be paid the amount due under each mortgage when the property is sold or earlier in specified circumstances.  

SO, FOR EXAMPLE, IF THE HOMES AND COMMUNITIES AGENCY AND THE DEVELOPER INITIALLY PROVIDED A 30% CONTRIBUTION (I.E. 15% EACH), THE REPAYMENT WILL BE 30% OF THE TOTAL VALUE WHEN IT IS SOLD OR WHEN REPAID IF EARLIER.  

You must sign to agree the Equity Mortgage documents and the sale contract before exchange of contracts.  Your solicitor will contact you to arrange this.  

Once your mortgage offer and valuation has been received, your solicitor/conveyancer will ask [ LHBA name ] for permission to exchange contracts with the Developer.  After exchange you will be legally committed to purchasing the property.  

You will also be advised of the date for completion so that you can plan your move.  It is also important that you arrange buildings insurance cover for your new home from exchange of contracts.  

Step 5

[ LHBA name ] will approve the exchange and your solicitor/conveyancer will exchange contracts and ensure your deposit contribution is paid.  You will then be legally contracted to complete the purchase at a date agreed between you and the Developer.  

Step 6

At completion, your lender will provide its funds and the Agency will send its contribution to the Developer.  You will then be able to move in on a date agreed with the Developer.

	Your application will be treated as withdrawn if you do not proceed to exchange of contracts within the deadline given.  If you are unsure of how to proceed, please contact [ LHBA name ] at [contact address/telephone number]

	Before you proceed, make sure you have read the HomeBuy Direct Buyer's Guide that explains how the scheme operates.  If you are unsure on how to proceed, please contact [LHBA name] for help.  

Remember, do not enter a legal agreement to buy a home until approval has been given by us.


Yours sincerely

For and on behalf of [ LHBA name ]

Enclosures
Property information form, Guidance on qualifying lenders, Buyers’ Checklist

Property information form

To:


[Local HomeBuy Agent
]
Named Applicant:

[●]
Application No.:

[●]
Selected Property Address:
[●]
Property size


[●] bedroom house / flat (see maximum No. bedrooms limit below)         

In accordance with the latest eligibility criteria issued by the Agency the maximum size property that you are entitled to purchase is a [● ] bedroom property.  

Developer:

[●]
Developer name to be entered on equity mortgage [●]
Full Purchase Price:

[●]

Buyer's Prescribed Mortgage Level:
[i.e. Maximum amount to be obtained by applicant]
Applicant's Cash Contribution:

[●]
Applicant's Conveyancer's Details:
[●]
Expected completion date: 

[●]

Independent Financial Advisor Details:


[●]

We confirm that the above details are accurate and are agreed between the [Named Applicant] and the [Developer]

Signed

[Applicant]

Signed

[Developer]

PLEASE ATTACH A COPY OF THE DEVELOPER'S RESERVATION FORM AND RETURN IT TO [ NOMINATED HOMEBUY AGENT].

Guidance on qualifying lenders

Qualifying lending institutions include mortgage lenders who are authorised under the Financial Services and Markets Act 2000, and who have permission to enter into regulated mortgage contracts.  

This is likely to include most banks and building societies. The Financial Services Authority keeps a register of authorised persons on its website. The register can be found at www.fsa.gov.uk/register.  

Qualifying lending institution is a complex definition.  If there is any doubt as to whether a lender falls within this definition, Local HomeBuy Agents should ask prospective HomeBuy Direct buyers to seek confirmation from their proposed lender of permissions they have been granted by the FSA.  

HomeBuy Direct buyers’ checklist: to be completed following receipt of eligibility approval from Local HomeBuy Agent.  

	
	Action
	Completed

	1
	Read the HomeBuy Direct Buyers’ Guide 
	

	2
	If not already arranged, make an appointment with an Independent Financial Advisor (IFA) to review your mortgage options.  You should tell the IFA your prescribed mortgage limit stated in your eligibility letter.  
	

	3
	If you have not already done so, select a HomeBuy Direct home at the designated development.  
	

	4
	Ensure you will have access to sufficient funds to pay a deposit and other fees.  
	

	5
	Instruct a solicitor/conveyancer to act for you.  The Local HomeBuy Agent and/or Developer can suggest some for you to try.  
	

	6
	Complete the Property Information Form (enclosed with this letter) and the Developer’s reservation form, and return both to the Local HomeBuy Agent.  If required, you must also pay the [Developer name] its reservation fee.    
	

	7
	Make sure your IFA knows you have returned the Property Information Form so they can be ready to submit your full mortgage application.  
	

	8
	When the Local HomeBuy Agent issues you and your solicitor with the Authority to Proceed you must tell your IFA so that the full mortgage application can be submitted.   
	

	9
	Your solicitor will advise you of the transaction details and the legal documents you will sign.  
	

	10
	When your mortgage offer and valuation report are issued your solicitor will ask the Local HomeBuy Agent for approval to exchange contracts – after exchange you are now legally committed to purchase the property.
	

	11
	The Developer will keep you updated on progress completing your home and give you notice before completion so that you can arrange to move in.  
	

	12
	At the agreed completion date you can move into your new HomeBuy Direct home.  
	


Schedule 8 (Solicitor's Instructions - Part B)
Form of Authority to Proceed

Date: 
[●]

To: 
[Buyer’s solicitor/conveyancer – Name/Address]

To: 
[Developer – Name/Address]

CC: 
[Buyer – Name/Address]

Property: 
[●]

Named Buyer: 
[●]

Option A

We confirm that the buyer named above qualifies for the HomeBuy Direct Scheme and that (subject to our standard terms)  two equity loans will be available in respect of the Unit referred to above on the following terms:-

FULL DETAILS OF NAMED BUYER:   
[●]

REDUCED PURCHASE PRICE (i.e. the amount met by the Buyer after deducting the combined amount advanced under the equity mortgages from the Full Purchase Price and excluding any mortgage fees of the Qualifying Lender):   
£[●]

FULL PURCHASE PRICE:
£[●]

CONTRIBUTIONS (The Agency and [Developer] contribution, specifying in pounds sterling the amount of purchase price to be treated as deducted): 



Agency Contribution - £ 


[Developer] contribution - £ 


Total contribution - £

CONTRIBUTIONS PERCENTAGE (specifying percentage of the total sale proceeds to be repaid to the Agency and the [Developer] when the property is sold, calculated as the Contributions as a percentage of the Full Purchase Price):



Agency Contributions Percentage [●]% 


[Developer] Contributions Percentage [●]%


Total Contributions Percentage [●]% 

BUYER PRESCRIBED MORTGAGE LEVEL 
£[●]

REQUISITE AMOUNT OF CASH SAVINGS TO BE INVESTED BY BUYER: £[●]

(which will exclude any cash back incentive provided to the Buyer).

CASH-BACK PROVIDED BY DEVELOPER (to be paid to the Buyer on completion £[●]

TOTAL AMOUNT OF INCENTIVES PROVIDED BY THE DEVELOPER (as set out in the Council of Mortgage Lenders Disclosure Incentives Form) and not to exceed 5% of the full purchase price.  £[●]

[The Buyer's Solicitor should note however that unless we otherwise confirm in writing:-

(a) This Authority ceases to have effect in the extent that contracts are not exchanged for the sale of the Property within three months of the date of this Authority; and

(b) This Authority is subject to receipt by the Buyer's Solicitor of a mortgage valuation valuing the Property at the Full Purchase Price].

OR

Option B

[We confirm that we do not regard the above named buyer or the terms of its application as qualifying for the HomeBuy Direct Scheme]

Signed

Local HomeBuy Agent

Schedule 9 (Solicitor's Instructions - Part B)
Form of Authority to Exchange

Date: [●]

To [Buyer’s solicitor/conveyancer – Name/Address]

Property:

Named Buyer:

Key worker or other group (please delete if not applicable)

Date of Exchange:

On behalf of the Homes and Communities Agency we confirm receipt of the Solicitors Form 1 in relation to the purchase of the above Property by the above named Buyer.  Please take this letter as consent (on behalf of  the Homes and Communities Agency) to proceed to exchange contracts on the (date as per Solicitors Form 1) in respect of such purchase SUBJECT ALWAYS to:

150 Your compliance with the provisions of Solicitors Form 1 and the instructions supplied;  and

151 The Authority to Proceed (or Revised Authority to Proceed as applicable) being valid and the terms of the sale according with the terms of such Authority to Proceed.

Please note that this consent only relates to the Homes and Communities Agency procedural requirements for the sale of properties under HomeBuy Direct and in no way replaces or affects your obligation to comply with the terms of the instructions received from the Homes and Communities Agency and the relevant Law Society and CML requirements in relation to the conveyancing process.

Signed

[Local HomeBuy Agent]

CC 

[House builder & Homes and Communities Agency]

Schedule 10 (Solicitor's Instruction - Part B) 

HomeBuy Direct Buyer's Information Sheet

Equity mortgages and your home

Please be aware that this is information only and does not form part of the mortgage agreement so it is not a legal document.  You MUST read the mortgage agreement very carefully and make sure that you understand everything it contains as you will be bound by its terms.  We recommend that you get your own legal and financial advice before you sign the mortgage agreement (which the solicitor/conveyancer acting on your behalf in the purchase should be able to provide you with).

152 You should make sure that you can afford the payments under any other mortgage as well as the payments under the equity mortgage because your home will be at risk if you do not keep up with the payments.  You will also have to pay interest on any payments which are made late.

153 The equity mortgage with [insert name of developer] is a legal agreement regulated by the Consumer Credit Act 1974.  You should make sure that you read through the document very carefully and only sign if you agree to be bound by its terms.  We recommend that you get your own legal advice about the terms of the agreement and what it means for you.
154 An "equity mortgage" is similar to a normal mortgage because the money you borrow will be secured against your home and you will have to make payments to the lender under the equity mortgage.  The payments which you will have to make under the equity mortgage are listed in the table at the end of this note.  The fact that the money is secured against your home means that your home is at risk if you do not keep up the payments under the mortgage.  

155 An equity mortgage works by the equity mortgage lender doing a valuation of the home you want to buy to work out how much the home is worth.  The equity mortgage lender will then fund a portion of the amount you have to pay for your home by a percentage which has been agreed with you first (please be aware that there are limits on the amount which the equity mortgage lenders will fund the value by).

	Example 1

For example, if the value of your home was £200,000 and the equity mortgage lender contributed £50,000 then you only contributed £150,000.  This means that the equity mortgage lender funded the price you had to pay by 25%.


156 In exchange for financing a portion of the value of your home the equity mortgage lender will have an equity mortgage against your home.  Under the HomeBuy Direct scheme, there will be two equity mortgages which will be identical save for the identity of the Lender.  All references in the guide to an equity mortgage will be in respect of both of them. 

This means that you will have to make interest payments to each equity mortgage lender every month and you will have to pay both equity mortgage lenders some of the money you receive when you sell your home unless you pay back the equity mortgage lender before you sell your home.   Under HomeBuy Direct, the equity mortgage lenders will appoint an agent to collect the monies you owe so you will only have to make one payment which the lenders will arrange to be split between them.

157 The interest payments do not accrue and are not payable until the sixth year of the term of the equity mortgages and from that point you will have to pay interest every month which will be calculated by reference to the total value of your home at the time you bought it and the contributions made by the Homes and Communities Agency and the developer to assist you to buy it.  From the sixth year of the term of the equity mortgages you will have to pay a proportion of 1.75% a year of the total amount of that value.  The proportion is linked to the percentage of the initial purchase price funded by the equity mortgage lenders.  The amount you pay a year will be spread out over 12 months so you will pay a proportion of that every month.  

	Example 2

For example, if the value of your home was £200,000 then in the sixth year the total interest charge is 1.75% on £200,000 which is £3,500.  Using example 1 above, if the equity mortgage lenders funded the price you paid by £50,000 (i.e. £25,000 each) then you only contributed £150,000.  This means that each equity mortgage lender funded the price by 12.5%.  In the sixth year you will therefore have to pay 25% of £3,500 (the total interest charge).  This is £875 or about £73 a month in the first year.


After the sixth year and every year after that, the amount you will have to pay each month will go up every year. (Please see below for an example calculation).

It is very important that you keep up these payments to the equity mortgage lenders because your home will be at risk if you do not make these payments.  You will also have to pay interest on any payments which are made late.  Missing payments could have severe consequences and risk making obtaining credit more difficult.

158 When you sell your home you will have to repay both equity mortgage loans from some of the money you receive from the sale.  The amount you have to pay back depends on the value of your home (or the sale price if higher) when you sell your home.  The value may have gone up or down.

159 If the value of your home goes up then you will pay back to the equity mortgage lender more than the amount by which the equity mortgage lenders funded the price of your home when you first bought it.  You will pay back the same percentage as the equity mortgage lenders funded the original price by.

	Example 3

For example, if the value of your home was £200,000 and the equity mortgage lenders funded the amount you paid by £50,000 then you only contributed £150,000.  This means that the equity mortgage lenders funded the value by 25% (12.5% each).
If, for example, you sell your home five years later and you sell your home for £250,000 then the amount you will have to pay back will be 25% of £250,000 because the equity mortgage lenders funded the price paid by you by a total of 25%.  This means that you would have to pay back £62,500.
The value of your home has increased by 5% each year so the amount you have to pay back has increased by 5% each year.  This means that the annual percentage rate is 5%.   You will not pay any interest if you sell in the fifth year because interest does not accrue or become payable until the sixth year.


As stated above the interest which you pay on the equity mortgage every year (from the sixth year) increases.  The amount it is increased from the seventh year onwards by is calculated by firstly increasing the total interest charge (ie the interest charge on the initial value) by 1% plus RPI increases.  You will then pay the relevant percentage of that total charge representing the amount of the equity which each equity mortgage lender has funded.  Because the interest increase is going to be by reference to the prevailing RPI we cannot give an example which shows you exactly how much this increase will be because it depends on what the RPI is for each year. We have given an example based on previous RPIs at example 5.

	Example 4

If we use the above example without using the RPI in the calculation then:
In the sixth year the total interest charge would be £3,500 pa i.e. 1.75% of £200,000.  You would have to pay £875 in the sixth year i.e. 25% of £3,500 which is about £73 a month.  

In the seventh year the total interest charge will be increased by RPI plus 1% so the total interest charge will be £3,535 i.e. £3,500 plus a 1% increase.  You will pay 25% of that amount which is £883.75.  So your seventh year interest charge will be £883.75 or about £73.65 a month plus RPI increases.  

In the eighth year the total interest charge will be £3,570.35 i.e. £3,535 plus a 1% increase.  You will pay 25% of that amount which is £892.59 in the eighth year or about £74.38 a month plus RPI increases. 

In the ninth year, the total interest charge will be £3,06.05 i.e. £3,570.35 plus 1% increase. You will pay 25% of that amount which is £901.51 in the ninth year or about £75.13 a month plus RPI increases.   

In the tenth year the total interest charge will be £3,642.11 i.e. £3,605.05 plus 1% increase. You will have to pay 25% of that amount which is £910.53 in the tenth year or about £75.88 a month plus RPI increases. 

In the eleventh year the total interest charge will be £3,678.53 i.e. £3,642.11 plus 1% increase. You will have to pay 25% of that amount which is £919.63 in the eleventh year or about £76.64 a month plus RPI increases. 

In the twelfth year the total interest charge will be £3,715.32 i.e. £3,678.53 plus 1% increase. You will have to pay 25% of that amount which is £928.83 in the twelfth year or about £77.40 a month plus RPI increases.

The same increases will take place in every year until you redeem the equity mortgage.
The interest payments you have made if you sell in the twelfth year will therefore be a total of approximately £6,311.84 plus the RPI increase amount.  The total you will have paid if you sell in the twelfth year is therefore the total of the monthly interest payments of £6,311.84 (plus RPI increases) plus 25% of the value of your home at that time.  f as an example your home was originally worth £200,000 and you sell in the twelfth year when it is worth £275,000 then when you sell you will pay back 25% (12.5% for each equity mortgage) of £275,000 which is £68,750.  You will therefore have to pay a total of £75,061.84 (plus RPI increases on the interest charge). 


	Example 5

As an example using RPI then:
In the sixth year is £3,500 i.e. 1.75% of £200,000, using example 4, then you would have to pay £875 in the sixth year i.e. 25% of £3,500 which is about £73 a month.  

In the seventh year the total interest charge will be increased by RPI plus 1%.  The RPI increase which will be used will be the annual increase for the 12 month period ending at the end of September immediately preceding the date on which the interest charge is reviewed (which will be on 1 April in each year).  If we take the RPI increase of November 2007, this is 4.3%.  The total interest charge is therefore increased by 5.3% (ie the 4.3% RPI increase plus 1%) so the total interest charge will be £3,685.50 i.e. £3,500 plus a 5.3% increase.  You will pay 25% of that amount which is £921.38.  So your seventh year interest charge will be £921.38 or about £77 a month


We have set out below a table of the example interest rates and APR but you must obtain independent financial advice.

	This example is based on an initial property value of £200,000 with a total 25% equity mortgage, property values increasing by 5% a year and RPI of 4.3%

	
	Sale at Year 5
	Sale at Year 6 
	Sale at Year 7 

	Example Total Repayment
	£62,500 of which

Interest: £0

Capital: £62,500
	£65,875 of which

Interest: £875

Capital: £65,000
	£69,269.38 of which

Interest: £1,796.38

Capital: £67,500

	Example approximate APR
	5%
	5.29%
	
5.51%


The above calculations are only examples and the amount you will have to pay will depend on how much the value of your home has increased by and on how much the RPI increases. Please note that if the RPI for a particular year goes below 0% the interest charge will  still be increased by the additional 1%. This means that the minimum interest increase is 1% per year (after the 6th year). Please note that the interest calculation is always done by reference to the amount of the initial value of your home.  A further example, based on the figures involved in your purchase will be provided once you have found a property/is provided with this information.

Please be aware that if you get a valuation and then sell your home for more than the valuation you will have to pay back the percentage of the amount you sell your home for and not the amount of the valuation.

For example if you get a valuation to say that your home is worth £200,000 and then you sell your home for £250,000 you will have to pay the equity mortgage lenders 25% (12.5% each) of £250,000 because that is the amount you sold your home for.

160 If the value of your home goes down then you will pay back less than the amount by which the equity mortgage lenders funded the cost of your home when you first bought it.

	Example 6
For example, if the value of your home was £200,000 and the equity mortgage lenders funded the amount you paid by £50,000 (£25,000 each) then you only contributed £150,000.  This means that the equity mortgage lenders funded 25% (12.5% each) of the price.

If, for example, you sell your home five years later for £150,000 then the amount you will have to pay back will be 25% of £150,000 because the equity mortgage lender funded 25% of the price. This means that you would have to pay back £37,500 (as well as the monthly interest payments explained above).


161 You will have to pay back the equity mortgage lenders whenever you sell your  home, unless you have already paid the equity mortgage lenders back.

You may have to pay back the equity mortgage lenders earlier than when you sell your home, for example if you are made bankrupt.  Please also be aware that the equity mortgages must be repaid by the 25th anniversary of the date you take out the mortgages and if you haven't paid back the equity mortgage lenders by that date you will have to do so. The full details of when you will have to pay back the equity mortgage lenders are in the mortgage agreement and you should read this carefully.  Please note that both equity mortgages need to be paid back at the same time.  

162 If you want to, you can pay back the equity mortgage lender at any time after the first year of the mortgage.  You will have to have enough money to pay back the equity mortgage lenders but you do not have to wait until you sell your home.  Again, both equity mortgages need to be paid back at the same time. 

If you want to pay back the equity mortgage lenders early, then the amount you will have to pay will depend how much your home is worth at that time.  This will be calculated in the same way as is given as an example above and please note that you will have to arrange and pay for the valuation of your home in order for the equity mortgage lender to calculate how much you have to pay to redeem the equity mortgage.    The equity mortgage lenders will require a copy of the valuation before you sell your home and before they agree to the repayment of the equity mortgages.  If the proceeds of sale are higher than the valuation you will have to pay back more.

163 If you want to, you can pay back only part of the equity mortgage.  This is fully explained in the mortgage agreements which you should read carefully.  Please note that such part payment must be made in respect of both equity mortgages and part payments in each must be equal.

If you want to pay back only part of the equity mortgage you will have to arrange and pay for the valuation and the equity mortgage lenders will then work out how much you need to pay to pay off a part of your equity mortgages.  The minimum amount you can pay back as part only is a total of 10% of the value of your home at the time you want to pay off part of the equity mortgages.  The equity mortgage lenders will require a copy of the valuation before you make a part repayment.

	Example 7

For example, if you bought your home for £200,000 and the equity mortgage lenders contributed a total of £50,000 then you contributed £150,000.  This means that the equity mortgage lenders funded a total of 25% of the price paid.  If your home is valued at £250,000 four years later and you want to pay back 10% of the equity mortgages, you will have to pay the equity mortgage lenders a total of £25,000.  After you have paid back that 10% of the equity mortgage, you will then only have to pay back 15% of the value of your home when you sell or when you decide to pay off more of your mortgage.


If you pay off part of your equity mortgage then the percentage of the total interest charge you will pay every month will reduce because, using the example above, you will only have to pay 15% of the total interest charge and not 25%.  

164 As well as taking out the equity mortgage, you must also mortgage your property in the normal way to a different lender.  

You must take out a standard mortgage with a different lender or you will not be able to take out the equity mortgages.  If you ever pay off your standard mortgage you must also pay off your equity mortgages at the same time.  You can pay off your equity mortgages before your standard mortgage. 

You should make sure that you can afford the payments under any other mortgage as well as the payments under the equity mortgages because your home will be at risk if you do not keep up with the payments.  You will also have to pay interest on any payments which are made late. Missing payments could have severe consequences and affect your ability to obtain credit.

165 You may want to borrow more money against the value of your home.  You can only borrow more money from the 'normal' mortgage lender.  You cannot borrow more money from the equity mortgage lenders.

If you want to borrow more money then you will have to agree this with the normal mortgage lender and the equity mortgage lenders will have to consent to the extra borrowing.

The equity mortgage lenders will consent to extra borrowing if you are going to use the extra borrowing for certain approved purposes, which include approved improvements to your home and redeeming part or all of your equity mortgage.   In other circumstances the equity mortgage lenders will normally refuse consent to extra borrowing.

Please note that if you borrow more then this means that the amount you owe to the normal mortgage lender has increased so the amount of money secured against your home will increase.  You will need to discuss this carefully with your normal mortgage lender and make sure that you can afford the monthly repayments, which will go up.

166 If you want to make any additions or improvements to your home, such as an extension or a new kitchen or bathroom, then you will need to speak to the equity mortgage lenders first to make sure they agree.

Any additions or improvements you make may increase the value of your home.  If you have carried out the improvements and/or additions with the consent of the equity mortgage lenders then any increase in value attributable to such improvements/additions will belong to you.  If you do not get the consent of the equity mortgage lenders before you carry out the improvements and/or additions then the equity mortgage lenders will be entitled to a share in the increase in value in the usual way.

It is therefore very important that you obtain the equity mortgage lenders' consent before you carry out any improvements as it will have a financial impact on you if you do not.

This is because if, for example, you have an equity mortgage for 50% of the value of your home and you carry out improvements without asking for consent then the equity mortgage lender will benefit form 50% of any added value to your home even though you paid for the improvements. As an example using figures, you have a 50% equity mortgage and you spend £30,000 on an extension without asking for consent. The extension adds £15,000 of value and you redeem your mortgage or sell then you will have to pay back the lender 50% of that £15,000 added value (i.e. £7,500). If you had asked for consent before adding the extension then the equity mortgage lender would not have to be paid back any of that added £15,000 value.

The equity mortgage lenders will not refuse to give you consent to make any improvements unreasonably.

If you are not sure if what you want to do to your home counts as an improvement or addition then you should speak to your equity mortgage lenders first.

Table of Payments Under the Equity Mortgage

Please note that this table sets out payments which you will have to make under the Equity Mortgages with references to where the payment obligations appear in the Mortgage.  You should read the whole of the Mortgage carefully.  We recommend that you get your own legal advice before you sign the mortgage agreements.  The money you borrow is secured against your home which means that your home is at risk if you do not keep up the payments under the mortgage.  As stated above, both equity mortgages are identical and the below applies equally to both.
	Payment
	When it becomes payable
	Where the obligation appears in the Equity Mortgage

	Interest
	Interest only starts to accrue and is only payable from the sixth year of the mortgage.

After that, interest is payable monthly and is increased every year.

If you do not pay the interest payments by direct debit you will also have to pay a management fee of £4 a month (which is increased by RPI every year)
	Clause 4.2. 

The interest increases are in Clause 9

Please see examples 4 and 5.

	Paying back the amount you borrowed together with the reasonable costs and expenses of the equity mortgage lenders and other sums outstanding under equity mortgage at the date of repayment
	1. When you sell your home; or

2. If you want to, when you decide to pay off the mortgage; or

3. If you are in breach of any of your obligations; or

4. If and when you repay the first mortgage (unless there is a simultaneous approved re-mortgage); 

5. If you become Bankrupt (this is defined in the equity mortgage and is wide in meaning and we advise that you seek advice from your legal advisor as to the meaning of this); or

6. On the 25th anniversary of the date you took out the equity mortgages.  This means that you must pay off the equity mortgage within 25 years.
	Clause 4.1 , 5, 6 and Clause 7

Please see examples 3 and 6.

	If you want to you can make payments to pay back part of the amount you borrowed and reduce the amount owed to the equity mortgage lenders which will be together with any reasonable costs and expenses incurred by the equity mortgage lender and any other sums outstanding under the equity mortgage at the date of the part repayment
	When or if you decide to pay back part of the mortgages
	Clause 8

Please see example 7.

	Valuation payments.  These need to be paid by you when arranging the valuation.  
	When you sell your home or when you decide to pay off the whole of the mortgage or part of the mortgage
	Clause 6.2, 7.1.2 and 8.3.

	Default payments
	If you do not make any of the payments under the equity mortgages when they are due you will have to make default payments which are extra interest payments on the amount which you have not paid.

If the equity mortgage lenders incur any costs charges and expenses  in the protection  or enforcement of their security  then such sums shall be payable on demand.
	Clause 10.3 – 10.5


You will also have to pay for the mortgage with the normal mortgage lender.  You will also have to pay household outgoings such as utility bills.

Personal Worked Example (with no partial redemption)

[NB –MUST provide this worked example tailored to the borrower's specific figures as it is a condition of the Section 60(3) Direction.  Please use the examples in this note to make the necessary calculations.  If you are unsure as to what is required then please contact us.  However, please note we will not be able to advise in relation to financial calculations (including APR equations) and you should contact your financial advisors in this regard.]

You have found a property which is valued at [£XXX].

The [house builder] using grant funding from the Agency has agreed to reduce the purchase price by  [YYY%] (in return for you entering into two equity mortgages – one in favour of [housebuilder] and one if favour of the Agency. You will fund [£ZZZ] which represents [WWW%] of the property value.

You will have to pay a monthly interest charge in the sixth year of [£ ] (which will be split equally between both mortgages).  This is calculated by firstly working out the total interest charge and then calculating [YYY%] of that interest charge.  Please note that there are no interest charges for the first five years.  

In the seventh year and in every year after that until the equity mortgages are paid back in full, the total interest charge is increased by the increase in RPI for the previous 12 months plus 1% and you will have to pay [YYY%] of the increased interest charge.

For example, in the seventh year if the RPI is taken from September  [LHBA to insert relevant year]  then the total annual seventh year interest charge would be increased by [to insert relevant RPI from published RPI figures plus 1%] and you would pay [YYY%] of that interest charge.  This would mean that the interest charge you pay in the seventh year would be [to calculate] (which will be split equally between both mortgages).  

If you decide to redeem both of the equity mortgages you will pay back [YYY%] of the market value.  If you decide to sell then you will pay back [YYY%] of the market value unless the sale proceeds are greater in which case you will have to pay back [YYY%] of the sale proceeds. Please note that both equity mortgages are required to be paid back at the same time and at the same rate.

For example if you sell the property at the end of year one then on the assumption that the value of the property has increased by 5% you will pay back  [£to calculate] (which will be split equally between both mortgages).  In this example the APR is therefore 5% as there is no interest charge in year 2.

As another example, if you sell the property at the end of year 7 then on the assumption that the value of the property has increased by 5% a year and that the RPI for year seven is the same as the RPI for year six (ie [to insert RPI for the sixth year]) you will pay back a total of [£to calculate] (which will be split equally between both mortgages).  In this example the APR is therefore [to calculate]

This is worked out by firstly assuming that the value of your home increases each year by 5% so the value of your home in year seven is [to calculate – nb the increases are not compounded so it is the initial price which goes up by 5% each year] and you pay back [YYY%] of that value which is [](which will be split equally between both mortgages).  .

You will also pay back the interest charge in each of years six and seven of the loan.  In the sixth year the interest charge will be [to insert] (which will be split equally between both mortgages).  In each year the interest charge increases by 1% plus RPI and if we assume that the RPI stays the same in the seventh year then the total amount of interest you have paid in each of the sixth and seventh years will be [to calculate – nb the interest increases are compounded] (which will be split equally between both mortgages).  If the property is valued for the purposes of the sale or the redemption then you will have to pay the valuation fee which is currently approximately [£to insert]. 
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Property Information Form 

Part A - FTBI

To:
[Local HomeBuy Agent]

Date:
[●]

Named Applicant/Buyer:
[Local HomeBuy Agent to complete]

Application Number:
[●]

Selected Property Address:
[●]

House Builder:
[●]

Full Purchase Price:
£ [●]

Buyer’s Prescribed Mortgage Level i.e. amount to be obtained by Applicant: [to be completed by Local HomeBuy Agent]

Applicant's cash contribution:
[Local HomeBuy Agent to complete]

Applicant’s Conveyancer’s Details: [●]

Applicant's IFA:
[●]

Estimated Date of Completion:
[●]

We confirm that the above details are accurate and are agreed between the [Buyer] and the [House Builder].

Signed

Applicant/Buyer
[●]

Signed

House Builder
[●]

PLEASE ATTACH A COPY OF THE HOUSE BUILDER'S RESERVATION FORM AND RETURN IT TO THE LOCAL HOMEBUY AGENT

YOU MUST PAY THE HOUSE BUILDER'S RESERVATION FEE AT THIS STAGE

Part B

Property Information Form – Homebuy Direct 

To:


[Local HomeBuy Agent
]
Named Applicant:

[●]
Application No.:

[●]
Selected Property Address:
[●]
Property size


[●] bedroom house / flat (see maximum No. bedrooms limit below)         

In accordance with the latest eligibility criteria issued by the Agency the maximum size property that you are entitled to purchase is a [● ] bedroom property.  

Developer:

[●]
Developer name to be entered on equity mortgage [●]
Full Purchase Price:

[●]

Buyer's Prescribed Mortgage Level:
[i.e. Maximum amount to be obtained by applicant]
Applicant's Cash Contribution:

[●]
Applicant's Conveyancer's Details:
[●]
Expected completion date: 

[●]

Independent Financial Advisor Details:


[●]

We confirm that the above details are accurate and are agreed between the [Named Applicant] and the [Developer]

Signed

[Applicant]

Signed

[Developer]

PLEASE ATTACH A COPY OF THE DEVELOPER'S RESERVATION FORM AND RETURN IT TO [ NOMINATED HOMEBUY AGENT].

Guidance on qualifying lenders

Qualifying lending institutions include mortgage lenders who are authorised under the Financial Services and Markets Act 2000, and who have permission to enter into regulated mortgage contracts.  

This is likely to include most banks and building societies. The Financial Services Authority keeps a register of authorised persons on its website. The register can be found at www.fsa.gov.uk/register.  

Qualifying lending institution is a complex definition.  If there is any doubt as to whether a lender falls within this definition, Local HomeBuy Agents should ask prospective HomeBuy Direct buyers to seek confirmation from their proposed lender of permissions they have been granted by the FSA.  
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Authority to exchange

Part A – FTBI

Date:[●]

To [Buyer’s solicitor/conveyancer – Name/Address]

Property:

Named Buyer:

Date of Exchange:

On behalf of the Homes and Communities Agency we confirm receipt of the Solicitors Form 1 in relation to the purchase of the above Property by the above named Buyer.  Please take this letter as consent (on behalf of the Homes and Communities Agency) to proceed to exchange contracts on the (date as per Solicitors Form 1) in respect of such purchase SUBJECT ALWAYS to:

i Your compliance with the provisions of Solicitors Form 1 and the instructions supplied;  and

ii The Authority to Proceed (or Revised Authority to Proceed as applicable) being valid and the terms of the sale according with the terms of such Authority to Proceed.

Please note that this consent only relates to the Homes and Communities Agency procedural requirements for the sale of properties under the First Time Buyer's Initiative and in no way replaces or affects your obligation to comply with the terms of the instructions received from the Homes and Communities Agency and the relevant Law Society and CML requirements in relation to the conveyancing process.

Signed

[Local HomeBuy Agent]

CC 

[House builder & Homes and Communities Agency]

Part B – HomeBuy Direct

Date: [●]

To [Buyer’s solicitor/conveyancer – Name/Address]

Property:

Named Buyer:

Key worker or other group (please delete if not applicable)

Date of Exchange:

On behalf of the Homes and Communities Agency we confirm receipt of the Solicitors Form 1 in relation to the purchase of the above Property by the above named Buyer.  Please take this letter as consent (on behalf of  the Homes and Communities Agency) to proceed to exchange contracts on the (date as per Solicitors Form 1) in respect of such purchase SUBJECT ALWAYS to:

167 Your compliance with the provisions of Solicitors Form 1 and the instructions supplied;  and

168 The Authority to Proceed (or Revised Authority to Proceed as applicable) being valid and the terms of the sale according with the terms of such Authority to Proceed.

Please note that this consent only relates to the Homes and Communities Agency procedural requirements for the sale of properties under HomeBuy Direct and in no way replaces or affects your obligation to comply with the terms of the instructions received from the Homes and Communities Agency and the relevant Law Society and CML requirements in relation to the conveyancing process.

Signed

[Local HomeBuy Agent]

CC 

[House builder & Homes and Communities Agency]
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Completion Confirmation Letter

Part A – FTBI

From: 

[Local HomeBuy Agent]

To: 

Homes and Communities Agency

Date: 

[●]

FTBI scheme 
[●]

Location [●]

Buyer name 
[●]

HBA Reference or application number [●]

Unit number 
[●]

Date of completion 
[●]

Deductible amount/HCA contribution [●]

The above named buyer has completed their purchase and we have recovered the required documents relating to the completion of the sale.  

We enclose:  (delete as applicable)

169 A certified copy of the completed FTBI buyer’s charging document and mortgage deed for the buyer; 

170 A certified copy of the official Land Registry title certificate to the property; and

The original completed FTBI buyer’s charging document and mortgage deed for this buyer.  

In the event the Land Registry title certificate and the original completed FTBI buyer’s charging document and mortgage deed are not supplied with this letter, we undertake to forward them to the Homes and Communities Agency within 5 working days of its receipt from the Land Registry.  

Signed

[Local HomeBuy Agent]
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Service Level Agreement
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dated 


200[  ]

[Local HomeBuy Agent]
and
[Grant Recipient]

Local HomeBuy Agent – Service Level Agreement

	Trowers & Hamlins LLP

Heron House

Albert Square

Manchester

M2 5HD

t  +44 (0)161 211 0000

f  +44 (0)161 211 0001

www.trowers.com
	1


THIS AGREEMENT is made as a Deed on the [●] day of [●] 200[●]

BETWEEN 
(1) [HomeBuy Agent] an Industrial and Provident Society registered under the Industrial and Provident Societies Act 1965 under number [●]R whose registered office is at [●] (the “Local HomeBuy Agent”) 

(2) [●] an Industrial and Provident Society registered under the Industrial and Provident Societies Act 1965 under number [●]R whose registered office is at [●] (the “Grant Recipient”) 

NOW IT IS HEREBY AGREED as follows:

171 Interpretation

171.1 In this Agreement where the context so admits:-

Affordable Housing Capital Funding Guide means the Agency’s Affordable Housing Capital Funding Guide as updated, revised or replaced from time to time;

Affordable Housing for Rent means accommodation made permanently available for letting to persons on assured tenancy terms by the Grant Recipient on the basis of housing need;

Agency means the Homes and Communities Agency, a body corporate under Section 1 of the Housing and Regeneration Act 2008, of 110 Buckingham Palace Road, London SW1W 9SA;

Agreement means this Agreement together with the Schedules annexed hereto all as may be amended by the parties in accordance with the terms hereof;

Applicable Laws means any and every law (including common law), statute, by-law, (if in implementation of a law of national application), EU directive,  rule of court, delegated or subordinated legislation, regulation, policy statement, circular or order with which a party is obliged to comply, whether now or hereafter in effect which affects or impinges upon any of the matters referred to in this Agreement or requiring to be done in connection with the Specification (including for the avoidance of doubt circulars and regulations issued by the Agency and/or the Agency which the Local HomeBuy Agent is obliged to comply with in relation to the Specification);

Applicable Standards means any generally recognised industry or service standard code of practice or British Standard or equivalent European Union Standard (which is applicable in the United Kingdom) which relates to matters of a type similar to the obligations set out in the Specification or to goods, equipment or materials required in the compliance with the Specification;

CLG means the Department for Communities and Local Government and shall include any successor or replacement governmental department or any governmental department performing a similar role to the CLG;

Commencement Date means the date hereof;

Complaints Procedure means the procedure set out in Paragraph 7 of the Specification;

Default shall have the meaning given in Clause 6.6.1;

FOIA means the Freedom of Information Act 2000 and any relevant regulations, orders or directions issued thereunder;

Good Industry Practice means the exercise of that degree of skill, prudence and diligence, which would reasonably and ordinarily be expected from a skilled and experienced contractor seeking in good faith to comply with its contractual obligations, complying with all Applicable Laws and Applicable Standards and engaged in a similar type of undertaking and under the same or similar circumstances and conditions as applies under this Agreement; and to a standard no less than that required by the Agency and/or the Regulator of Registered Providers performing a similar role and to a standard no less than that maintained by the Local HomeBuy Agent in respect of its own leaseholders (if applicable);

Grant Recipient means an organisation in receipt of grant under either Section 18 or Section 27A of the Housing Act 1996 and/or a Developer;

HOLD means home ownership for people with long term disabilities, funded under NewBuild HomeBuy to enable qualifying applicants to purchase a property suitable to their needs on shared ownership terms on the open market;

HomeBuy means Open Market HomeBuy, Social HomeBuy, Newbuild HomeBuy, HOLD, HomeBuy Direct, Rent to HomeBuy and any previous or new product of a similar nature made available by the Agency;

Household Income means the income of all of the individuals who intend to live at a property following the letting/purchase of such property;

IMS means the Agency's on-line investment management system from time to time or any successor system;

Information has the meaning given to it in Section 84 of the FOIA;

Intellectual Property Rights shall include without limitation all rights to, and any interests in, any patents, designs, trade marks, copyright, know-how, trade secrets and any other proprietary rights or forms of intellectual property (protectable by registration or not and including any applications for registration thereof) in respect of any technology, concept, idea, data, program or other software (including source and object codes), specification, plan, drawing, schedule, minutes, correspondence, scheme, formula, programme, design, system, process, logo, mark, style, or other matter or thing, existing or conceived, used, developed or produced by any person;

Intermediate Rent means accommodation made available for letting to persons on assured shorthold tenancies at rents no more than 80% of the market level in the relevant local area;

Keyworker means a person who satisfies the Agency's criteria for keyworkers (as advised to the HomeBuy Agent by the Agency from time to time); 

LCHO Schemes means those affordable housing schemes (including any nil grant units developed in conjunction with that scheme) provided with the assistance of grant under either section 18 or 27A of the Housing Act 1996 which will be available for sale or rent on or after the date hereof under the following schemes:

i
initial sales and resales of Newbuild HomeBuy and/or Shared Ownership schemes and HOLD (including Social HomeBuy resales);

ii
Open Market HomeBuy;

iv
Rent to HomeBuy;

v
HomeBuy products funded by the Agency with grant funding made available prior to the 2008/11 National Affordable Housing Programme;

vi
Intermediate Rent schemes (but excluding all other schemes provided as Affordable Housing for Rent which do not qualify as Intermediate Housing); and

vii
any additional low cost home ownership for sale products funded via the 2008/11 National Affordable Housing Programme, details of which shall be provided by the Agency;

PROVIDED ALWAYS THAT any schemes which are not funded under the 2008/11 National Affordable Housing Programme shall only be covered by this Agreement where a similar role would have been provided by a Local HomeBuy Agent for the relevant product prior to 1 April 2008,

Local HomeBuy Agency Agreement means the agreement between the Local HomeBuy Agent and the Agency dated [●]

Month means a calendar month;

Newbuild HomeBuy means a property disposed of on a Newbuild HomeBuy Lease;

Newbuild HomeBuy Lease means a lease that meets the conditions (except conditions (d) and (g)) specified in or under Section 5A(2) of the Rent Act 1977 and contains the fundamental Clauses specified in the Affordable Housing Capital Funding Guide;

Open Market HomeBuy means a grant funded scheme promoted by the Agency enabling applicants to purchase a property on the open market with the assistance of an equity mortgage as more particularly described in the Affordable Housing Capital Funding Guide (which definition shall not include any products designated from time to time as specialised products by the Agency);

Quarter means a rolling three monthly period with the first Quarter commencing on the Commencement Date and the final Quarter ending on the expiry of this Agreement in accordance with Clause 3;

Regional Stakeholders means the Regional Assembly and the Mayor of London (or any successor bodies or organisations) in the Zone (where applicable);

Regulator means the Office for Tenants and Social Landlords (also known as the Tenant Services Authority or TSA)
Request for Information has the meaning set out in the FOIA or any apparent request for information under the FOIA, the Environmental Information Regulations or the Code of Practice;

Registered Provider means an entity appearing in the register of registered providers maintained by the Regulator pursuant to Section 111 of the Housing and Regeneration Act 2008;

Required Consents means such consents, certificate, licence, approval, permission or otherwise the authorisation necessary for compliance with the Specification;

Service Level Agreement means this agreement;
Shared Ownership means property disposed of on a Shared Ownership Lease;

Shared Ownership Lease means a lease that meets the conditions (except condition (d) if the tenancy is subject to any right of nomination and condition (g)) specified in (or under) Section 5A(2) of the Rent Act 1977 and contains the fundamental Clauses specified in the Affordable Housing Capital Funding Guide;

Social HomeBuy means a grant funded scheme promoted by the Agency and Local Authorities enabling applicants to purchase a rented property with the benefit of a discount on a Social HomeBuy Lease or outright purchase basis;

Social HomeBuy Lease means a lease that meets the conditions (except conditions (d) and (g)) specified in or under Section 5A(2) of the Rent Act 1977 and contains the fundamental Clauses specified in the Affordable Housing Capital Funding Guide;

Specification means the specification set out in Schedule 1;

Working Day means any day Monday to Friday (inclusive) excluding public holidays;

Zone means a geographical zone prescribed by the Agency from time to time in which a Local HomeBuy Agent operates;

171.2 Words importing the singular meaning shall include the plural and vice versa and reference to any gender shall include all other genders.

171.3 All references to any statute or statutory provision shall include references to any statute or statutory provision which amends, extends, consolidates or replaces the same or which had been amended, extended, consolidated, or replaced by the same and shall include any orders, regulations or other delegated or subordinate legislation made under the relevant statute.

171.4 The headings in this Agreement are for convenience only and do not affect the interpretation of this Agreement.

171.5 Words importing persons shall include individuals, firms, partnerships, corporations, governments, governmental bodies and departments, authorities, agencies, unincorporated bodies of persons or associations and any other organisations having legal capacity.

171.6 Except where the context otherwise requires, references to Clauses are references to Clauses of this Agreement.  A reference to a Section or a part of the Schedule or to a Paragraph in a Part of the Schedule is, unless the context otherwise requires, a reference to a Section or a Part of the Schedule or to a Paragraph of the Part of the Schedule to the Agreement in which the reference appears.

171.7 References to any agreement or document shall be deemed to include (subject to all relevant approvals) a reference to that agreement or document as amended, supplemented, substituted, novated or assigned from time to time (in each case in accordance with the terms of the relevant agreement or document or this Agreement).

171.8 Any reference to a person shall be deemed to include any permitted transferee or assignee of such person and any permitted successor to that person or any person which has taken over the functions or responsibilities of that person. 

171.9 In the case of any ambiguity or conflict the provisions in the main body of this Agreement shall take precedence over the provisions of any Part of the Schedule.

172 Purpose

172.1 The purpose of this Service Level Agreement is to govern the day to day working relationship between the Local HomeBuy Agent and the Grant Recipient. The Specification details the performance standards to be met by each party.

172.2 This Service Level Agreement is intended to cover the sale or letting of properties in all LCHO Schemes developed or procured by the Grant Recipient where such sale or letting shall occur after the date hereof provided that where the Grant Recipient has entered into a binding commitment to sell or grant a tenancy of a property as at the date hereof such properties shall be not be subject to the terms of this Agreement provided further that this Service Level Agreement shall not apply to any applicants referred by the Grant Recipient to an Alternate Local HomeBuy Agent during any Alternate Local HomeBuy Agent Period as provided for in Clause 10.1 of the Local HomeBuy Agency Agreement.  
173 Compliance with the specification

The Local HomeBuy Agent and the Grant Recipient shall comply with their respective obligations and undertakings as contained in the Specification in relation to those LCHO Schemes covered  by this Agreement and in doing so shall act at all times in accordance with Good Industry Practice. The Parties agree to work in mutual co-operation and good faith to fulfil their agreed roles and responsibilities.

174 Term of the agreement

This Service Level Agreement shall continue in force until the date of termination or expiry of the Local HomeBuy Agency Agreement.

175 Complaints procedure

175.1 Wherever possible any complaints from Grant Recipients and/or applicants concerning the Local HomeBuy Agent and/or it’s compliance with the Specification  should be dealt with through the Local HomeBuy Agent’s internal complaints procedure in the first instance.
175.2 All complaints should be recorded in a log book, with brief details of the complaint, date and ultimate manner of resolution and made available to the Agency when requested.
175.3 Unresolved complaints should be referred by the Local HomeBuy Agent to the Agency or to the Housing Ombudsman.

176 Information and confidentiality

176.1 The parties shall keep confidential all matters relating to this Agreement and shall use all reasonable endeavours to prevent their employees and agents from making any disclosure to any person of any matter relating to the Agreement.

176.2 Clause 6.1, shall not apply to:

176.2.1 any disclosure of information that is reasonably required by either party in order to perform its obligations under this Agreement;

176.2.2 any matter which a party can demonstrate is already generally available and in the public domain otherwise than as a result of a breach of this Clause 6; 

176.2.3 any disclosure which is required by any law (including any order of a court of competent jurisdiction), any Parliamentary obligation or the rules of any stock exchange or governmental or regulatory body having the force of law;

176.2.4 any disclosure of information which is already lawfully in the possession of the receiving party, prior to its disclosure by the disclosing party;

176.2.5 any disclosure of information by the Local HomeBuy Agent to the Corporation or to any other department, office or agency of the Government (including any local authority);

176.2.6 any disclosure for the purpose of

(a) the examination, auditing or certification of the Corporation's or the Local HomeBuy Agent's accounts; or

(b) any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Corporation has used its resources.

176.3 The Grant Recipient shall not make use of the Agreement or any information issued or provided by or on behalf of the Local HomeBuy Agent in connection with the Agreement otherwise than for the purpose of the Agreement, except with the written consent of the Local HomeBuy Agent.

176.4 The parties acknowledge that the Corporation is subject to the requirements of the FOIA and the Environmental Information Regulations and is expected to abide by the Code of Practice.  The parties shall assist and co-operate with the Corporation (at each party’s expense) to enable the Corporation to comply with these information disclosure requirements. 

176.5 The Grant Recipient shall:

176.5.1 provide the Local HomeBuy Agent with a copy of all Information in its possession, power or control in the form that the Local HomeBuy Agent requires within five (5) Business Days (or such other period as the Local HomeBuy Agent may specify) of the Local HomeBuy Agent requesting that Information; and

176.5.2 provide all necessary assistance as is reasonably requested by the Local HomeBuy Agent to enable the Corporation to respond to a Request for Information within the time for compliance set out in Section 10 of the FOIA or Regulation 5 of the Environmental Information Regulations,

and the Grant Recipient shall be liable for and hereby indemnifies the Local HomeBuy Agent from and against all claims, proceedings, damages, liabilities, losses, costs and expenses suffered or incurred by the Local HomeBuy Agent where and to the extent that the same arise in connection with any breach of this Clause 6.5.2 by the Grant Recipient or any of its employees or agents.

176.6 If the Grant Recipient considers that all or any Information provided to the Local HomeBuy Agent under Clause 6.5 is a “trade secret” in accordance with Section 43(1) of the FOIA or is commercially sensitive information disclosure of which would be likely to prejudice the commercial interests of any party in accordance with Section 43(2) of the FOIA, or a duty of confidentiality applies under Section 41(1) of the FOIA, or is exempt by the operation of any other provision of FOIA, the  Grant Recipient shall ensure that the relevant Information and the claimed exemption is clearly identified to the Local HomeBuy Agent who shall confirm the same to the Corporation. Notwithstanding any such identification, the Corporation shall be solely responsible for determining at its absolute discretion whether such Information and/or any other information:-

176.6.1 is exempt from disclosure in accordance with the provisions of the Code of Practice, the FOIA or the Environmental Information Regulations; or

176.6.2 is to be disclosed in response to a Request for Information.

176.7 In no event shall the  Grant Recipient respond directly to any requests for information from members of the public save as permitted under the terms of this Agreement. 

176.8 The parties acknowledge that the Corporation may, acting in accordance with the recommendations set out in the Code of Practice, be obliged under the FOIA or the Environmental Information Regulations to disclose Information:-

176.8.1 without consulting with the parties; or

176.8.2 following consultation with the parties and having considered their views

176.9 The parties acknowledge that the National Audit Office has the right to publish details of the Agreement in its relevant reports to Parliament
177 Right to use documents

177.1 The unrestricted right to use any document or data produced by the Grant Recipient, exclusively for purposes of  this Agreement shall be vested in the Local HomeBuy Agent and the Agency.

178 Notices

178.1 Notice served under this Agreement shall be served in accordance with S196 of the Law of Property Act (as amended).
179 Disputes
179.1 This Agreement is subject to the law of England and Wales and any dispute or difference arising between the parties hereunder shall be referred to the non-exclusive jurisdiction of the courts of England and Wales.
180 Third Parties

A person who is not a party to this Agreement shall have no rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any of its terms.

AS WITNESS the hands of persons duly authorised on behalf of the parties the day and year first before written.

[Execution Clause for

Local HomeBuy Agent]

[Execution Clause for 

Grant Recipient]

Schedule 1 (to SLA)

Specification

181 The Local HomeBuy Agent's obligations
181.1 The Local HomeBuy Agent has been commissioned by the Agency to:

181.1.1 Offer a one-stop-shop service to qualifying applicants enquiring and applying for LCHO Schemes;

181.1.2 Assess eligibility and affordability level for individual qualifying applicants in relation to LCHO Schemes and maintain a database of qualifying applicants;

181.1.3 Make available information about the range of LCHO Schemes available to the qualifying applicants and to provide information (where reasonably practicable) to such qualifying applicants on other low cost schemes for sale and rent within the Zone;

181.1.4 Advise Grant Recipients and the Agency on marketing strategies for delivering individual LCHO Schemes;

181.1.5 Engage (or establish and maintain effective working relationships) with regional and local stakeholders, particularly (but not limited to) Local Authorities, Choice Based Lettings, strategic local partnerships, developing organisations, Regional Stakeholders and local employers to ensure effective targeting of assistance to eligible groups in accordance with the priorities in Paragraph 4.5;

181.1.6 Provide lists of qualifying applicants to relevant Grant Recipients and employers selling and renting homes which are part of a LCHO Scheme;

181.1.7 Provide the Agency and other key stakeholders (including but not limited to the CLG, the Regional Stakeholders and the Local Authority) with such statistics and monitoring information relating to applications received, numbers of qualifying applicants and numbers of qualifying applicants assisted to access available LCHO Schemes together with any such additional monitoring information as may be reasonably required;

181.1.8 Liaise with the Agency, other Local HomeBuy Agents and developing organisations in order to share and develop standardised best practice for Local HomeBuy Agents relating to compliance with the Specification;

182 Enquiries from qualifying applicants
182.1 Enquiries about LCHO Schemes will be made in several ways:

182.1.1 Direct to the Local HomeBuy Agent through the Local HomeBuy Agent’s dedicated phone line and/or web site;

182.1.2 Via the qualifying applicant’s employer;

182.1.3 Via a Grant Recipient;

182.1.4 Via the local authority;

182.1.5 Via lenders engaged in the provision of Open Market HomeBuy; or

182.1.6 Via any nationally based website commissioned by or on behalf of the Agency in order to promote individual or multiple LCHO Schemes.

182.2 Where possible enquirers to Grant Recipients and/or the Local HomeBuy Agent should be initially questioned to ensure they meet the initial eligibility criteria set by the Agency, the CLG and/or the Regional Stakeholders.  They should:

182.2.1 Not have a Household Income in excess of the published levels of recommended income; and

182.2.2 Be able to demonstrate to the Local HomeBuy Agent that they can sustain home ownership in the longer term (which may include for the avoidance of doubt persons subject to immigration control) (sale products only).

182.3 Enquirers from all sources that meet this initial eligibility should be provided with the Local HomeBuy Agent’s standard application form and information booklet.  To assist with this, the Local HomeBuy Agent shall supply copies of application forms and supporting information to Grant Recipients within 4 Working Days of a request to enable them to supply such documents directly to qualifying applicants.

Performance standard:

●
All qualifying applicants and/or the Grant Recipient will be sent an application form and the supporting information within four (4) Working Days of their enquiry or request
183 Applications
183.1 Completed application forms are to be returned to the Local HomeBuy Agent responsible for the Zone in which the qualifying applicant currently resides. Save in the case of qualifying applicants who wish to move to a Zone where they do not currently live (a Transferring Applicant), who shall be required to submit an application form to the Local HomeBuy Agent for the relevant Zone to which the Transferring Applicant wishes to move.  Upon receipt of an application from a Transferring Applicant, the Local HomeBuy Agent shall notify the Local HomeBuy Agent for the Zone in which the Transferring Applicant currently resides of the applicant details to enable their records to be updated accordingly.

183.2 The Local HomeBuy Agent will assess the application against eligibility criteria set by the Agency, the CLG and/or the Regional Stakeholders, register the qualifying applicant on a database and inform the qualifying applicant of their status (accepted, rejected or on-hold (i.e. awaiting further information)) via the Eligibility Approval Letter.

183.3 In determining the qualifying applicant’s eligibility for particular schemes the Local HomeBuy Agent shall assess the financial status (including the Household Income) for each qualifying applicant and shall determine the types of LCHO Scheme the qualifying applicant is eligible to be put forward for (based on the requirements of the Affordable Housing Capital Funding Guide and the Agency). 

183.4 In respect of qualifying applicants for the purchase of properties at LCHO Schemes, or to confirming a qualifying applicant’s eligibility status pursuant to the Eligibility Approval Letter, the Local HomeBuy Agent shall advise each qualifying applicant in writing:

183.4.1 To consult an independent financial advisor. (Where appropriate the Local HomeBuy Agent may refer qualifying applicants to a nominated panel of independent financial advisors);

183.4.2 That any money paid to a Grant Recipient in order to reserve a particular property is paid at the qualifying applicant’s risk (save where such property is withdrawn from such reservation at the discretion of the Grant Recipient);

183.4.3 The size and type of property the qualifying applicant shall be eligible to purchase under the LCHO Schemes which shall be determined in accordance with the requirements of the Agency.

Performance Standard:

●
Once an application form is completed and received by the Local HomeBuy Agent, it will be assessed and qualifying applicants will be sent confirmation of their eligibility and affordability status (which in the case of applications for FTBI Schemes or HomeBuy Direct Schemes shall be via the Eligibility Approval Letter and shall include notification of their Prescribed Mortgage Level) and details of the currently available LCHO Schemes within the Zone within eight (8) Working Days.  (note:  it will occasionally be necessary to send forms back to qualifying applicants when they are incomplete in which case the eight (8) day period will commence on the date the outstanding information is received by the Local HomeBuy Agent)
184 Requests for lists of qualifying applicants
184.1 The Local HomeBuy Agent shall, in response to a request from the Agency or a Grant Recipient, supply a list of qualifying applicants for their LCHO Schemes.  Requests for lists must be made by email or as otherwise agreed between the parties.  The template will allow the Grant Recipient to request the profile of buyers that match their scheme, household composition, household size, etc.

184.2 Grant Recipients can make as many requests for lists as they require provided such requests are reasonable.  It should be noted that schemes can be allocated to qualifying applicants who work/live in any Zone, it may therefore be necessary for lists to be obtained from more than one Local HomeBuy Agent.

184.3 Where there is a resale of a dwelling which is part of a LCHO Scheme (excluding Open Market HomeBuy) the Grant Recipient will advise the Local HomeBuy Agent of the vacancy or resale and the Local HomeBuy Agent will then provide details of qualifying applicants registered on the database within four  (4) Working Days.

184.4 In compiling a list of qualifying applicants, the Local HomeBuy Agent shall specify an order of priority for the qualifying applicants on the list which shall be in accordance with the priority groups (and their relative priorities) specified by the Agency from time to time.

184.5 The Local HomeBuy Agent must be informed within four (4) Working Days when a qualifying applicant from the list is allocated a property.  This is necessary to ensure that qualifying applicants that have been allocated homes are not sent details of schemes operated by other Grant Recipients.

184.6 In the case of Keyworkers, in addition to the usual checks a HomeBuy Agent would make of a qualifying applicant, they will be required to make contact with the Keyworker's employer and to make the necessary checks to ensure the qualifying applicant is an eligible Keyworker.  

184.7 The Local HomeBuy Agent must be informed within four (4) Working Days where a qualifying applicant from the list either declines a property or withdraws from a purchase or letting prior to completion.  Where possible the Grant Recipient shall inform the Local HomeBuy Agent of the qualifying applicant’s reasons for such refusal or withdrawal.

184.8 No qualifying applicants can be allocated a property under any of the LCHO Schemes unless they have completed a standard application form, have registered their details with the Local HomeBuy Agent and have been notified of the outcome of their eligibility and affordability assessment.

Performance Standard:

●
Lists of qualifying applicants will be provided by the Local HomeBuy Agent to the Grant Recipient within 4 Working Days of receipt of a request. 

185 Data protection
185.1 At least once every six (6) months the Local HomeBuy Agent will write to all qualifying applicants to confirm that they wish to remain on the register and to check that the details held on the database are still correct.  If no reply is received, qualifying applicants will be held in a suspense file for two months prior to deletion.

185.2 Management of the database will be carried out in compliance with the Data Protection Act 1998.

185.3 Use of the information provided on application forms and held on the database is strictly limited to the sole purpose of providing information, and advice regarding the availability of homes provided under the LCHO Schemes in the qualifying applicants’ area of choice.

185.4 Permission must be obtained from qualifying applicants before using their personal details for any other purpose.

185.5 Applicant details will be removed form the database within four (4) Working Days upon direct request.

185.6 Organisations bidding to the Agency for funding for new LCHO Schemes may require information in order to submit their bids. The Local HomeBuy Agent shall provide such information in response to any reasonable requests (provided the provision of such information does not contravene any requirements of the Data Protection Act 1998) within four (4) Working Days of receipt of a request.

Performance Standard

●
All qualifying applicants held on the database will be contacted at least six(6)-monthly and asked if their details are current and if they want to remain registered

186 Information Provision
186.1 The Local HomeBuy Agent will be responsible for making available information about the types of LCHO Schemes available.  Such information will be targeted to the qualifying persons (including Keyworkers) taking into account qualifying applicant priorities as determined by the Agency from time to time.  The Local HomeBuy Agent will pay particular attention to meeting a qualifying person's property and support needs including compliance with the Disability Discrimination Act 1995.  The Local HomeBuy Agent will also have mechanisms in place to ensure that people with long term disabilities are helped and will have links with specialist HOLD scheme providers. Literature containing all such information will include details of the Local HomeBuy Agent’s enquiry line number and the relevant web site address.

186.2 The Local HomeBuy Agent will be responsible for raising general awareness of the various LCHO Schemes and should make use of appropriate marketing techniques, to achieve this.  The Local HomeBuy Agent shall also (where reasonably practicable) ensure that they are aware of the non grant funded low cost housing schemes for sale and rent within the Zone and shall ensure that details of such options are communicated (where appropriate) to enquirers.  The Local HomeBuy Agent’s policies to achieve this should be in line with the approach outlined in their Local HomeBuy Agent’s Proposals.

186.3 It is acknowledged that the Grant Recipients rather than the Local HomeBuy Agent will remain responsible for scheme specific marketing (i.e. their own LCHO Schemes).  In the event of low demand it will be the responsibility of the Grant Recipient to use reasonable endeavours to sell properties in the LCHO Scheme to qualifying applicants.  In the case of direct approaches from the potential purchasers, the Grant Recipient will be responsible for providing qualifying applicants with the relevant Local HomeBuy Agents application form and supporting information or referring the qualifying applicant to the Local HomeBuy Agent directly.  Application forms are to be returned to the Local HomeBuy Agent by the qualifying applicant for registration and to be assessed against eligibility criteria. 

186.4 Local HomeBuy Agents will facilitate access to the service through as many mediums as reasonable including maintaining an up to date web presence.

186.5 Within two (2) Working Days of receipt of the details of available LCHO Schemes from either a Grant Recipient or the Agency, the Local HomeBuy Agent shall upload such details.  The Local HomeBuy Agent shall also ensure (where reasonably practicable) that its website is enabled to allow Grant Recipients to upload and maintain details of available LCHO Schemes and shall liaise with Grant Recipients in respect of this.  Where possible scheme details should be uploaded to the site a minimum of three (3) months before handover.  Local HomeBuy Agents will be responsible for providing procedure notes to Grant Recipients to facilitate this.

186.6 The Local HomeBuy Agent shall create direct links from its website to any other HomeBuy agency related website as the Agency may reasonably require.

186.7 The Local HomeBuy Agent will be responsible for maintaining and ensuring the effective operation of a telephone enquiry line in accordance with the reasonable requirements of the Agency.

186.8 The Local HomeBuy Agent will be required to ensure that it (and will use all reasonable endeavours to ensure that any Grant Recipient includes) any centrally devised branding and/or logos required by the Agency on any marketing literature/advertisements used to market the LCHO Schemes provided that the Agency will provide three (3) Months advance notice of any changes to their required branding and/or logos.

186.9 In the event the Agency advises that any of the documentation to be provided by the Local HomeBuy Agent to qualifying applicants and/or Grant Recipients to be provided in a revised form, from the date the new form of document takes effect the Local HomeBuy Agent shall ensure that only the new formats are provided to qualifying applicants and/or Grant Recipients in accordance with the requirements of this Specification and the Local HomeBuy Agent shall use reasonable endeavours to ensure that Grant Recipients provide only the new form of documentation to qualifying applicants.

186.10 Any requests received by the Local HomeBuy Agent from a Grant Recipient to approve any scheme specific literature shall be referred to the Agency.

Performance Standard:

· Local HomeBuy Agents will provide standard application forms and any supporting documentation to Grant Recipients for provision to qualifying applicants who make direct enquiries of the Grant Recipient.
· Local HomeBuy Agents will maintain their web site in accordance with the Agency’s reasonable requirements.

· Local HomeBuy Agents will be responsible for uploading and maintaining LCHO Scheme details on to the Local HomeBuy Agent’s web site within 2 Working Days of receipt of such details from the Grant Recipient. The Local HomeBuy Agent shall also ensure (where reasonably practicable) that their website is enabled to allow Grant Recipients to directly upload and maintain details of available LCHO Schemes.

· Local HomeBuy Agents will maintain and ensure the effective operation of the enquiry line between 9.00 am and 5.00 pm on each Working Day.

· Local HomeBuy Agents will ensure that all documentation provided to qualifying applicants and/or Grant Recipients is in the current format prescribed by the Agency.
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187 Payment for performance of the Specification in relation to LCHO Schemes (excluding HomeBuy Direct and FTBI)

187.1 Subject to Paragraph 4, the Agency shall pay the Standard Fee to the Local HomeBuy Agent in 4 (four) equal instalments Quarterly in arrears within 30 days of the latter of:

187.1.1 receipt of a valid VAT Invoice therefor issued by the Local HomeBuy Agent no earlier than the first Working Day following the end of the relevant Quarter; and 

187.1.2 receipt of any additional information requested pursuant to Paragraph 4.1. 

187.2 As soon as reasonably practicable following each anniversary of the Commencement Date, the Agency (acting reasonably) shall:

187.2.1 increase the Fixed Fee for then current year on IMS by multiplying the previous Fixed Fee by the indexation factor calculated as follows:

IFy = IF1 / IF2 

where

· IFy is the indexation factor 

· IF1 is the value of RPIx most recently published prior to the relevant anniversary of the Commencement Date and

· IF2 is the value of RPIx as at the Commencement Date;  

187.2.2 revise the number of Anticipated Disposals for the then current year provided that such number can never be varied by more than ±10% in any single year; and

187.2.3 notify the Local HomeBuy Agent of the revised Standard Fee.  

188 Payment for FTBI

188.1 Within 14 (fourteen) Working Days of the end of each Month, the Local HomeBuy Agent shall calculate the FTBI Fee for the such Month in accordance with the following formula:

FF = CA x CCL

Where:

· FF is the FTBI Fee

· CA is the   being £1,500 (one thousand five hundred pounds)

· CCL is the number of valid Completion Confirmation Letters issued during the relevant Month

188.2 Subject to Paragraph 4, the Agency shall pay the FTBI Fee to the Local HomeBuy Agent within 30 days of the latter of receipt of:

188.2.1 a valid VAT Invoice issued by the Local HomeBuy Agent in respect of the FTBI Fee for the relevant Month; and 

188.2.2 receipt of any additional information requested pursuant to Paragraph 4.1.

189 Payment for HomeBuy Direct

189.1 Subject to Paragraph 4, the fee payable for each HomeBuy Direct completion shall be £1,500 (one thousand five hundred pounds) (the HomeBuy Direct Fee)and shall be payable in accordance with this Paragraph 3.

189.2 Following completion of a full and valid grant claim via IMS by the relevant Developer in relation to the sale of a property to a qualifying applicant, the Agency shall release both the grant payment to the Developer and the HomeBuy Direct Fee to the Local HomeBuy Agent. Payment of the HomeBuy Direct Fee shall be made by the Agency in accordance with the terms of their grant funding agreement with the relevant Developer.

189.3 In the event the relevant Developer is required to repay grant in respect of any unit prior to the completion of the sale of such unit, the Local HomeBuy Agent shall also be required to repay the HomeBuy Direct Fee. In such circumstances, the Agency will issue an invoice requiring repayment of the relevant HomeBuy Direct Fee within 30 days of the receipt of the relevant invoice. 
190 General payment provisions

190.1 Additional information

Within 7 (seven) Working Days of receipt of any invoice issued under this Schedule 10, the Agency shall be entitled to request any additional information reasonably required in support of any such invoice and the Local HomeBuy Agent shall provide such additional information to the Agency within 7 (seven) Working Days of such request.

190.2 Set off

The Local HomeBuy Agent shall not be entitled to retain or set off any amount due to the Agency by it but the Agency may retain or set off any amount owed to it by the Local HomeBuy Agent under this Agreement which has fallen due and payable against any amount due to the Local HomeBuy Agent under this Agreement.

190.3 Disputes

190.3.1 If the Agency disputes any part of any invoiced amount claimed by the Local HomeBuy Agent, the Agency shall notify the Local HomeBuy Agent as soon as reasonably practicable of that part of the invoiced amount (insofar as at that time the Agency is reasonably able to quantify it) which the Agency (acting in good faith) disputes (a Disputed Amount) and shall submit to the Local HomeBuy Agent such supporting information as the Agency may have.

190.3.2 The Agent may withhold payment of any Disputed Amount pending agreement or determination of such dispute in accordance with and subject to the provisions of Clause 14 but shall pay any undisputed amount in accordance with this Schedule 10.
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Agency's Form of HomeBuy Direct Mortgage
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dated 


200[  ]

[homeowner]
and
Homes and Communities Agency

Equity Mortgage – HomeBuy Direct

	trowers & hamlins

Heron House

Albert Square

Manchester

M2 5HD

t  +44 (0)161 211 0000

f  +44 (0)161 211 0001

www.trowers.com
	1


[     ]

NOTICE TO BORROWER - IMPORTANT - YOU SHOULD READ THIS CAREFULLY

WHAT YOU WILL HAVE TO REPAY

After the fifth anniversary of the date of this mortgage there is an interest charge which you must pay every month from the fifth anniversary.  The interest rate in the sixth year is 1.75%, and this is payable on the proportion of the market value funded by us (but reduced if there has been a previous part repayment in accordance with Clause 8 of this agreement).  The interest rate will increase each subsequent year by a percentage reflecting the increase (if any) in the Retail Price Index plus 1%. The interest rate will never go down and will continue to increase so the interest you pay will increase every year.  This is explained further in the buyer's illustration.

The amount you are required to repay when the loan comes to an end (the Repayment Sum) is linked to the value of your home at that time.  This agreement requires all outstanding amounts to be repaid by the 25th anniversary of the date of this loan.  You may have to repay less than you borrowed, or the same amount, but it is likely that you will have to repay more.  The amount you will have to repay will depend on what has happened to the value of your home.  If you have to repay more than you borrowed, the effect will be similar to a loan under which you pay interest at the rate at which your home has increased in value.  In addition, you will have to pay monthly interest charges (as above) and a valuation fee at the time of redemption of the mortgage.

Please note that the Repayment Sum will be calculated in accordance with either Clause 6 or 7 of this agreement, and will be based on the amount you sell your property for, or the valuation of the property at the time, whichever is the higher. The percentage of the relevant amount that you will have to repay will be the same as the percentage of the purchase price funded by your loan from us, but reduced if there has been a previous part repayment.

Full details of the amount you will have to pay back, with examples (including an example tailored to your mortgage figures), will be given to you before you sign this agreement.

You will not be able to repay part or all of this mortgage in the first twelve months of this agreement.

Please note that the Related Agreement with the Homes and Communities Agency will need to be repaid simultaneously with this mortgage. 
If you do not pay any amounts when they become due you will have to pay additional interest, which is explained in Clause 10.4 of this agreement.

If you do not comply with the terms of this mortgage and we take legal action against you, we may be able to charge you for the costs of that action.  This is explained in Clause 10.3 of this agreement.

Equity Mortgage 

Dated [●] 200[ ]

Parties

(2) [●] of [●] (the Borrower)

(3) Homes and Communities Agency a body corporate under Section 1 of the Housing and Regeneration Act 2008 of 110 Buckingham Palace Road London SW1W 9SA (the Lender)

Whereas
A
The Developer of the property described in the First Schedule to this mortgage (the Property) has been paid the sum of £[●] by the Lender by way of grant to enable the developer to reduce the purchase price by the same amount in order to assist the Borrower with the purchase of the Property.

B
This Deed is to secure the repayment by the Borrower to the Lender of the Repayment Sum (as defined later on in this mortgage)

Now this deed witnesses as follows:
191 Interpretation

191.1 In this mortgage the following expressions shall have the following meanings:-

Bankrupt  means the Borrower has become bankrupt or makes or seeks an arrangement with its creditors or an interim order is made under section 252(1) of the Insolvency Act 1986 in relation to the Borrower;
Contributions means the Lender Contribution and the Developer Contribution;

Default Interest Rate means a rate being 1% above the Bank of England base lending rate from time to time; 

Developer means [●];

Developer Contribution means a sum equal to the Lender Contribution;

Disposal means a transfer to a third party of the Borrower’s interest in the Property or any part of the Property or the grant of a lease whether periodic or for a fixed term other than an Exempt Disposal;

Exempt Disposal means a disposal that is the vesting of the whole of the Borrower's interest in the Property in a person taking under a will or on an Intestacy or under Section 24 or 24A of the Matrimonial Causes Act 1973 or under Section 2 of the Inheritance (Provision for Family and Dependants) Act 1975 or 17 Matrimonial and Family Proceedings Act 1984 where (in the case of the death of the Borrower) such person is a member of the family of the Borrower who has resided with the Borrower throughout the period of 12 months ending with the death of the Borrower and for the purposes of this Deed, a "member of the family" has the same meaning as that contained in Section 62 of the Housing Act 1996 (as amended or replaced from time to time);

Full Purchase Price means the full purchase price of the property which would be payable but for Contributions offered pursuant the HomeBuy Direct scheme and which is not more than the Initial Market Value;

HomeBuy Direct means the government low cost home ownership initiative of the same name as described in the HomeBuy Direct Prospectus published by the Housing Corporation on 1 October 2008;

Initial Market Value means the sum of £[●] being the Market Value at the date of this mortgage;

Initial Proportion means [●]%;

Gross Interest means a sum equal to 1.75% of the Initial Market Value subject to annual increases in accordance with Clause 9;

Lender Contribution means the sum of £[●] being the grant paid by the Lender to the purchaser via the Developer to enable the Developer to charge the Reduced Purchase Price;

Management Fee means £4 per month payable in the circumstances as set out in Clause 4.2 (subject to review in accordance with Clause 9);

Management Fee Review Date means each 1 April whilst this mortgage subsists;

Market Value means the price which the Property would fetch on the open market on a sale by a willing vendor to a willing purchaser on the assumption if not a fact that all the covenants on the part of the Borrower in this mortgage have been fully complied with and in the event of damage to the Property that it has been fully reinstated and disregarding any additions or improvements made by the Borrower with the written consent of the Lender provided that in the case of a Disposal where the Disposal price (disregarding any part of that price attributable to any additions or improvements made by the Borrower with the written consent of the Lender) is greater than the Market Value then the Market Value shall be substituted with such Disposal price when calculating the Repayment Sum;
Memorandum means the Memorandum of Redemption of Part annexed to this mortgage at the Second Schedule;

New Management Fee means the Management Fee increased pursuant to Clause 9 on each Review Date;

Nominated Agent means such agent appointed by the Lender from time to time and notified in writing to the Borrower;

Payment Method means the method by which the Borrower pays the Interest and other payments due under this mortgage;

Qualifying Lender has the meaning given in Statutory Instrument 2005/2863;

Reduced Purchase Price means the Full Purchase Price less the Contributions;

Remaining Proportion means the Initial Proportion less any Specified Proportion(s) in respect of which payment has been made in accordance with clause 8.4;
Related Agreement means an equity mortgage of even date made between (1) the Borrower and (2) the Developer;
Repayment Sum means the Remaining Proportion of the Market Value shown in the Valuation obtained under clause 6, 7 or 8 as the case may be;

Review Date means 1 April [insert appropriate year, being the first 1 April after the fifth anniversary of this mortgage] and each successive 1 April;

RPI means the United Kingdom General Index of Retail Prices or in the event that such ceases to be published (as to which the Lender's decision shall be conclusive) or if the said Index or the basis on which it is calculated or published is altered to a material extent (as to which the Lender's decision shall be conclusive) then the Lender may give written notice to the Borrower of some other published index of general prices or the value of money as a substituted index and in that case the substituted index so selected shall from that point onwards be the RPI;

Security Interest means any mortgage, pledge, lien, charge, security assignment, hypothecation or security interest or any other agreement or arrangement having the effect of conferring security (including, for the avoidance of doubt, a floating charge) or any other type of preferential arrangement having a similar effect;

Specified Interest means a sum equal to the Remaining Proportion of the Gross Interest per annum and paid monthly in arrears;

Specified Proportion means a percentage stated in an application under Clause 8.2 being a minimum of 5% of the Market Value provided that the Specified Proportion may never be such that the Remaining Proportion will be 5% or less; 

Transfer Notice means notice served pursuant to clause 6.1;

Valuation Notice means notice of the determination of the Valuer of the Market Value;

Valuer means an independent qualified valuer appointed by agreement between the parties or failing agreement by or on behalf of the president for the time being of the  Royal Institute of Chartered Surveyors on the application of either party. 

191.2 In this mortgage where the context admits references to the “Borrower”, "the Developer" and “the Lender” include their successors and the persons deriving title under them

191.3 Where the Borrower is more than one person the covenants on the part of the Borrower shall be joint and several covenants and references to the Borrower include any one or more of those persons

191.4 The singular includes the plural and the masculine includes the feminine and the neuter and vice versa

191.5 Any clauses schedules and paragraphs referred to in this mortgage are clauses schedules and paragraphs to this mortgage unless specifically stated otherwise

191.6 Any primary or subordinate statutory provisions referred to in this mortgage shall include any regulations statutory instruments or secondary legislation made pursuant to those statutory provisions and any variation amendment or re-enactment of such provisions.
191.7 Nominated Agent

The Lender reserves the right to appoint a Nominated Agent to administer this loan (together with the Related Agreement) on its behalf and to collect all payments that are due (including any payments pursuant to Clauses 6,7 and/or 8). Where the Lender has confirmed that a Nominated Agent is appointed, all correspondence and/or payments that are required under this mortgage should be directed to the Nominated Agent unless the Lender has notified you otherwise (in writing) of any changes to this arrangement.

191.8 Related Agreement

All payments made in respect of this Mortgage and the Related Agreement shall be divided equally between the two mortgages and, in the case of payments made pursuant to Clauses 6,  7 and/or 8, such payment shall be equally apportioned in order to ensure that this Mortgage and the Related Agreement are redeemed at the same rate.

192 Mortgage

192.1 The Developer has been paid the Lender Contribution by the Lender and has agreed that:

192.1.1 the Contributions would be deducted from the Full Purchase Price of the Property and that the Borrower would only be required to pay the Reduced Purchase Price; and

192.1.2 any obligation on the Borrower to pay an amount equal to the Contributions to the Developer is satisfied by the Borrower entering into this mortgage and the Related Agreement.
192.2 In consideration of the reduction in the Full Purchase Price by an amount equal to the Lender's Contribution, the Borrower with full title guarantee charges all of his rights, title and interest in the Property by way of legal mortgage to the Lender as security for the discharge of the obligations and the making of the payments referred to in clause 2.3.

192.3 The Borrower covenants with the Lender that it will, on demand, discharge all of its obligations which arise under the terms of this Mortgage and make all payments to the Lender as set out in this Mortgage as and when they fall due.
193 Proviso for redemption and power of sale

193.1 If the Borrower pays to the Lender all the sums he covenants in this mortgage to pay the Lender, the Lender will duly discharge this security in accordance with the terms of this Mortgage.

193.2 The Lender shall at any time after the occurrence of one of the events set out in Clause 5 have the power of sale and of appointing a receiver and other powers conferred by the Law of Property Act 1925 save that section 103 (which restricts the exercise of said power of sale) shall not apply to this security. 

194 Covenants by the borrower

The Borrower covenants with the Lender:

194.1 To pay to the Lender on or immediately after a redemption event (which is described in Clause 5) an amount equal to the Repayment Sum by reference to the valuation as on the date of such an event together with any other sums payable and outstanding under this Mortgage.  This payment is to be made in the way described in Clause 6 which clause also describes the valuation which is required. 

194.2 To pay by monthly instalments on the first day of each month (in arrears) from [insert appropriate date being the 5th anniversary of this mortgage] by direct debit the Specified Interest.  If the Borrower pays with a Payment Method other than direct debit and this is used and accepted by the Lender then the Borrower will pay the Management Fee every month in arrears as well as paying the Specified Interest.

194.3 To occupy the Property as the Borrower's only or main residence. 

194.4 To keep the Property and all additions to the Property in good and substantial repair (allowing the Lender to enter and view the state of repair of the same at all reasonable times on reasonable notice without becoming liable to account as mortgagee in possession) and insured against loss or damage by fire and all other risks which the Lender reasonably considers ought to be insured against in the Borrower’s name and with the interest of the Lender noted on such insurance to the full value of the Property in an insurance office of repute and will duly and punctually pay all premiums and other monies necessary for effecting and keeping up such insurance immediately on the same becoming due or within one week of the due date and will on demand produce to the Lender the policy or policies of such insurance and the receipt for every such payment.

194.5 To apply all monies received on any insurance whatsoever in respect of loss or damage by fire or otherwise to the Property or any part of the Property in making good the loss or damage as soon as possible or (at the option of the Lender where repayment  has become due under Clause 5) in or towards the discharge of the Repayment Sum.

194.6 To observe and perform all restrictive and other covenants all building regulations and all restrictions conditions and stipulations (if any) for the time being affecting the Property or the mode of the user or enjoyment of the same or any part of the Property.

194.7 To pay and discharge all existing and future rents rentcharges rates taxes duties charges assessments impositions and outgoings whatever (whether imposed by deed or statute or otherwise and even though of a wholly novel character) now or at any time during the continuance of this security payable in respect of the Property or any part of the Property or by the owner or occupier of the Property.

194.8 To execute and do at the expense of the Borrower all such works and things whatever as may now or at any time during the continuance of this mortgage be directed or required by any national or local or other public authority to be executed or done upon or in respect of the Property or any part of the Property or by the owner or occupier of the Property.

194.9 To obtain all licences permissions and consents and execute and do all works and things and bear and pay all expenses required or imposed by any existing or future legislation in respect of any works carried out by the Borrower on the Property or any part of the Property or of any user of the Property during the continuance of this mortgage.

194.10 Not to make or cause or permit to be made any alteration in or addition to the Property nor carry out any development or change of use on the Property within the meaning of any legislation for the time being relating to town and country planning without the previous consent in writing of the Lender such consent not to be unreasonably withheld.

194.11 To deliver to the Lender with seven days of receiving them full particulars of any notice or order or proposal served or made by a planning authority affecting the Property or any part of the Property of which the Borrower has notice and take all necessary steps to comply with any notice order or proposal received.  If you do not comply you must permit the Lender to enter on the Property for the purpose of taking such steps.

194.12 At the Borrower’s own cost at the request of the Lender to make or join with the Lender in making such representations or objections or appeals in respect of any such notice, order or proposal served or made by any planning authority as the Lender may reasonably require and indemnify the Lender against all costs charges and expenses reasonably and properly incurred by the Lender in respect of such representations objections and appeals.

194.13 Not without the prior consent in writing of the Lender to exercise the power of leasing or agreeing to lease or accepting surrenders of leases conferred on a mortgagor in possession by the Law of Property Act 1925 nor otherwise to grant or agree to grant any lease or tenancy of the Property or any part of the Property nor to confer upon any person any contractual licence right or interest to occupy the Property or any part of the Property or part with possession of the Property.

194.14 Not to deal with his interest in the Property in any way other than in accordance with clause 6 or 7.
194.15 Without limiting the generality of Clause 4.14, not to create or permit to subsist any Security Interest on the Property, save for

194.15.1 any lien arising by operation of law in the ordinary course of business in relation to fixtures and fittings and securing amounts not more than 30 days overdue;

194.15.2 a Security Interest securing amounts owing to a Qualifying Lender but only to the extent permitted by paragraph 10.1;

194.15.3 any Security Interest created with the prior written consent of the Lender.

194.16 To keep the Lender fully indemnified in respect of any breach or non-observance of the covenants contained in this clause.

194.17 To comply with the Borrower's covenants and obligations under the Related Agreement.

195 Redemption events 

The occurrence of any of the following events shall trigger repayment under the provisions of Clause 4.1 of this Mortgage:

195.1 Any Disposal save for an Exempt Disposal; or
195.2 If the Borrower is in breach of the Borrower’s covenants and obligations under this Mortgage the expiry of a default notice served by the Lender under section 87(1) (and in accordance with the requirements of Section 88) of the Consumer Credit Act 1974 where the Borrower fails to take the action specified by the Lender in any default notice by the date specified for such purpose in the default notice; or 

195.3 Upon repayment in full of the first charge or mortgage obtained by the Borrower as referred to in Clause 10 of this Mortgage unless at the same time the Borrower takes out another first charge or mortgage in accordance with Clause 10; or

195.4 The Borrower is Bankrupt; or

195.5 The twenty fifth anniversary of the date of this Mortgage.
196 Transfer of the Property and Determining the Repayment Sum

196.1 If the Borrower wishes to make a Disposal the Borrower must notify the Lender in writing to the effect that he wishes to make a Disposal provided that the Borrower shall simultaneously serve such notice in accordance with the identical provisions in the Related Agreement. 

196.2 Within fourteen (14) days of service of the Transfer Notice or where any of the other events set out in Clause 5 applies (each a “relevant event”), the Borrower shall apply (at its own cost) to the Valuer (whose decision shall be final) to determine the Market Value as at the date of receipt of the Transfer Notice or as at the date of the other relevant event as the case may be and within five (5) working days of receipt of such determination the Borrower shall serve a Valuation Notice on the Lender.

196.3 The Valuation Notice shall remain valid for a period of three (3) months (or four (4) months if extended by the Valuer) and in the case of a Disposal where completion of the Disposal does not take place within three (3) months (or as extended) of service of the Valuation Notice by the Borrower on the Lender, the procedure set out in Clauses 6.1 and 6.2 shall be repeated prior to the Disposal 

196.4 Upon completion of the Disposal in accordance with this Clause 6 or, where any other relevant event occurs within seven (7) days after determination of Market Value under Clause 6.2, the Borrower shall pay to the Lender the sums due in accordance with clause 4.1 PROVIDED THAT following completion of a Disposal no person shall be registered as proprietor of the Property until such time as the sums due in accordance with clause 4.1 are paid to the Lender whereupon the Lender shall provide consent to the registration in accordance with Clause 11 and apply to the Land Registry to remove the restriction referred to in Clause 11 from the Register  

197 Redemption before transfer

197.1 If the Borrower wishes to redeem this mortgage before an event specified in clause 5 the following procedure shall apply: 

197.1.1 The Borrower shall (at any time after twelve months from the date hereof) apply in writing to the Lender (such application to be simultaneous with an application under identical provisions in the Related Agreement)

197.1.2 Within fourteen (14) days of service of the notice as specified in 7.1.1 the Borrower shall apply (at its own cost) to the Valuer (whose decision shall be final) to determine the Market Value as at the date of receipt of such application and within five working days of receipt of such determination by the Valuer the Borrower shall serve a Valuation Notice on the Lender

197.1.3 At any time within three (3) months (or four (4) months if extended by the Valuer) of service of the Valuation Notice the Borrower may pay an amount equal to the Repayment Sum together with any reasonable costs and expenses incurred by the Lender pursuant to this Mortgage and together with any other sums payable and outstanding under this Mortgage provided such payment is simultaneous with the payment made pursuant to identical provisions in the Related Agreement.

197.1.4 As soon as reasonably possible after receipt of such payment the Lender will duly discharge this security and apply to the Land Registry to remove the restriction referred to in clause 11 from the register.

198 Redemption of part before transfer

198.1 Subject to Clause 8.2 the Borrower shall at any time after twelve (12) months from the date hereof be permitted to redeem a Specified Proportion of this Mortgage at any time before an event specified in clause 5 and the following procedure shall apply: 

198.2 The Borrower shall apply in writing to the Lender indicating what Specified Proportion the Borrower would like to redeem (such application to be simultaneous with an application under the identical provisions in the Related Agreement and for an identical Specified Proportion).

198.3 Within fourteen (14) days of service of such an application as specified in 8.2 the Borrower shall apply to the Valuer to determine the Market Value as at the date of receipt of such application and within five (5) working days of receipt of such determination by the Valuer the Borrower shall serve a Valuation Notice on the Lender together with written confirmation of any change to the Specified Proportion that the Borrower would like to repay following on from such valuation.

198.4 At any time within three (3) months (or four (4) months if extended by the Valuer) of service of the Valuation Notice the Borrower may pay the Specified Proportion (as specified in accordance with 8.2 or 8.3) of the Market Value together with any reasonable costs and expenses incurred by the Lender pursuant to this Mortgage together with any other sums payable and outstanding under this Mortgage provided that such payment is simultaneous with the payment made pursuant to the identical provisions in the Related Agreement.

198.5 As soon as reasonably possible after receipt of such payment the Lender shall execute a Memorandum evidencing the redemption of part and specifying the Remaining Proportion and details of the revised amount of Specified Interest and provide such Memorandum to the Borrower.

199 Interest Review

199.1 On and with effect from each Review Date the Gross Interest shall be adjusted by increasing the actual amount of Gross Interest payable immediately before that Review Date by 1% plus the increase (if any and expressed as a percentage) in RPI for the twelve (12) month period ending at the end of the September immediately preceding that Review Date.

199.2 On each Management Fee Review Date the New Management Fee shall be calculated by increasing the Management Fee by the increase in RPI (if any and expressed as a percentage) for the twelve (12) month period ending at the end of the September immediately preceding that Review Date.  

199.3 On each Management Fee Review Date the Management Fee shall be increased to be an amount equal to the New Management Fee as at the relevant Review Date.  

200 Provisos

200.1 This Mortgage shall have priority immediately after one (1) prior legal charge (including any further advances issued in accordance with that legal charge for the purposes below) securing an amount advanced to the Borrower by a lending institution which is a Qualifying Lender for the purposes of enabling the Borrower to 

200.1.1 acquire the Property; or 

200.1.2 fund improvements in the Property which have been approved by the Lender; or

200.1.3 redeem a sum pursuant to Clause 7 or 8 
200.1.4 refinance an existing loan made in accordance with  this clause 10.1; 

provided that the legal mortgage is approved in advance in writing by the Lender and the capital sum advanced under such legal mortgage does not exceed, where clause 10.1.1 applies, the sum equal to the Initial Market Value less the Contributions and any deposit paid by the Borrower or where clause 10.1.2 applies, the amount payable in respect of such improvements or where clause 10.1.3 applies, the sum required to redeem a sum pursuant to Clause 7 or 8 or where 10.1.4 applies, the amount originally borrowed under the existing loan as approved in accordance with this Clause 10.1. For the avoidance of doubt, this Mortgage shall rank equally with the Related Agreement.

200.2 If default shall at any time be made by the Borrower in the performance of any of the covenants contained in this Mortgage it shall be lawful for but not obligatory upon the Lender: 

200.2.1 to perform the same and to pay all costs and damages reasonably occasioned by such default; and 

200.2.2 with power in the case of any failure to repair in accordance with the covenants contained in this mortgage to enter upon the Property upon reasonable prior written notice without becoming liable to account as mortgagee in possession.

200.3 All monies expended by the Lender for any such purpose and all costs charges and expenses reasonably and properly incurred by the Lender in relation to the protection or enforcement of this security whether involving litigation or not shall on demand be repaid to the Lender by the Borrower. 

200.4 If the Borrower fails to pay any amount payable by it under this mortgage, it shall on demand by the Lender, pay interest on both the overdue amount and on all costs, charges and expenses properly incurred by the Lender in relation to the protection or enforcement of this security (whether involving litigation or not and on a complete unlimited and unqualified indemnity basis) from the date upon which such amount was due up to the date of actual payment, both before and after judgement, at the Default Interest Rate (such interest being compounded at such intervals as the Lender shall determine but no more than once per year).

200.5 Until repayment all monies due shall be a charge on the Property provided that the charge shall be in addition and without prejudice to any and every other remedy lien or security which the Lender may or but for the said charge would have for the recovery of monies secured by this mortgage or any part those monies.

201 Restriction

The parties agree that no person or persons shall be registered under the Land Registration Acts 1925 to 2002 or any statutory amendment or re-enactment of those Acts as proprietor or proprietors of the Property or any part of the Property without the consent in writing of the Lender (which shall not be granted if the Lender is not satisfied that other provisions of this Agreement have been complied with in relation to the Property) and the Borrower shall at the same time as entering into this mortgage apply to HM Land Registry for the following restriction in standard form P pursuant to rule 91 and Schedule 4 of the Land Registration Rules 2003 (as amended)  to be entered in the proprietorship register of the title to the Property:

“No disposition of the registered estate by the proprietor of the registered estate is to be registered without a written consent signed by the proprietor for the time being of the charge dated [●] 20[●] in favour of Homes and Communities Agency referred to in the charges register”

202 Deed of Priority
A Deed of Priority dated [●] of [●] 200[●] has been entered into between the Lender and the Developer ("Deed of Priority") regulating the priority between this mortgage and the Related Agreement and the Borrower shall at the same time as applying to HM Land Registry to register this mortgage apply to have the Deed of Priority noted on in the charges register of the title to the Property.

203 Possession

If the Lender shall enter into possession of the Property (or any part of the Property) the Lender may from time to time go out of such possession and shall not be liable to account as mortgagee in possession while in fact out of such possession provided that notice of such fact shall within seven days after its happening be served on the Borrower.

In witness of the above provisions the Borrower has executed this mortgage as a deed the day and year set out at the beginning of this mortgage

The First Schedule to Equity Mortgage (Homes and Community Agency) 

The Property

[●]

Title Number

[●]

The Second Schedule to Equity Mortgage (Homes and Community Agency) 
Memorandum Of Redemption Of Part

Borrower

:
[●]

Lender

:
Homes and Communities Agency

This is to record

On the [●] day of [●] 200[●] the Borrower paid to the Lender £[●] being [●]% (the Specified Proportion) of the Market Value as assessed by the Valuer on  the [●] day of [●] 200[●]

The Remaining Proportion from the [●] day of [●] 200[●] shall be [●]% 

Signed by the Borrower

	Signed and delivered as a deed by the Borrower(s):

in the presence of:

Date of signature: [●]


Part B

Developer's form of HomeBuy Direct Mortgage
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dated 


200[  ]

[homeowner]
and
[Developer]

Equity Mortgage – HomeBuy Direct

	trowers & hamlins

Heron House

Albert Square

Manchester

M2 5HD

t  +44 (0)161 211 0000

f  +44 (0)161 211 0001

www.trowers.com
	1


[     ]

“Credit agreement regulated by the Consumer Credit Act 1974 secured by [insert property address]”

Key Information

Important - you should read this carefully

The Borrower has no right to cancel this agreement under the Consumer Credit Act 1974, the Timeshare Act 1992 or the Financial Services (Distance Marketing) Regulations 2004.

This Agreement has a minimum term of one year (unless there is a Redemption Event as defined later on in this mortgage) and a maximum term of 25 years.

MISSING PAYMENTS

Missing payments could have severe consequences and make obtaining credit more difficult.

YOUR HOME MAY BE REPOSSESSED

Your home may be repossessed if you do not keep up repayments on a mortgage or other debt secured on it.

YOUR RIGHTS

Under the Consumer Credit Act 1974 you should have been given a copy of this Agreement at least seven days ago so you could consider whether you wanted to go ahead.  If the creditor did not give you a copy of this agreement he can only enforce it with a Court Order.

The Consumer Credit Act 1974 covers this agreement and lays down certain requirements for your protection which must be satisfied when the agreement is made. If they are not, the Lender cannot enforce the agreement against you without a Court Order.

The Act also gives you a number of rights. You have a right to settle this agreement at any time by giving notice in writing and paying off all amounts payable under the agreement. If you would like to know more about the protection and remedies provided under the Act, you should contact either your Local Trading Standards Department or your nearest Citizens Advice Bureau.

NOTICE TO BORROWER - IMPORTANT - YOU SHOULD READ THIS CAREFULLY

WHAT YOU WILL HAVE TO REPAY

After the fifth anniversary of the date of this mortgage there is an interest charge which you must pay every month from the fifth anniversary.  The interest rate in the sixth year is 1.75%, and this is payable on the proportion of the market value funded by us (but reduced if there has been a previous part repayment in accordance with Clause 8 of this agreement).  The interest rate will increase each subsequent year by a percentage reflecting the increase (if any) in the Retail Price Index plus 1%. The interest rate will never go down and will continue to increase so the interest you pay will increase every year.  This is explained further in the buyer's illustration.

The amount you are required to repay when the loan comes to an end (the Repayment Sum) is linked to the value of your home at that time.  This agreement requires all outstanding amounts to be repaid by the 25th anniversary of the date of this loan.  You may have to repay less than you borrowed, or the same amount, but it is likely that you will have to repay more.  The amount you will have to repay will depend on what has happened to the value of your home.  If you have to repay more than you borrowed, the effect will be similar to a loan under which you pay interest at the rate at which your home has increased in value.  In addition, you will have to pay monthly interest charges (as above) and a valuation fee at the time of redemption of the mortgage.

Please note that the Repayment Sum will be calculated in accordance with either Clause 6 or 7 of this agreement, and will be based on the amount you sell your property for, or the valuation of the property at the time, whichever is the higher. The percentage of the relevant amount that you will have to repay will be the same as the percentage of the purchase price funded by your loan from us, but reduced if there has been a previous part repayment.

Full details of the amount you will have to pay back, with examples (including an example tailored to your mortgage figures), will be given to you before you sign this agreement.

You will not be able to repay part or all of this mortgage in the first twelve months of this agreement.

Please note that the Related Agreement with the Homes and Communities Agency will need to be repaid simultaneously with this mortgage. 
If you do not pay any amounts when they become due you will have to pay additional interest, which is explained in Clause 10.4 of this agreement.

If you do not comply with the terms of this mortgage and we take legal action against you, we may be able to charge you for the costs of that action.  This is explained in Clause 10.3 of this agreement.

Equity Mortgage 

Dated [
] 2008

(4) Parties

(5) [●] of [●] (the Borrower)

(6) [●] registration number [●] whose registered office is at [●] (the Lender)

Whereas
A
This mortgage is provided by the Lender to the Borrower to enable the Lender to reduce the purchase price by the sum of £[●] in order to assist the Borrower with the purchase of the property described in the First Schedule to this Mortgage (the Property). 

B
This Deed is to secure the repayment by the Borrower to the Lender of the Repayment Sum (as defined later in this mortgage)

Now this deed witnesses as follows:
204 Interpretation

204.1 In this mortgage the following expressions shall have the following meanings:-

Agency means the body corporate established under Section 1 of the Housing and Regeneration Act 2008 of 110 Buckingham Palace Road, London SW1W 9SA;

Agency Contribution means the sum of £[●] being the grant paid by the Agency to the Developer to enable the Developer to charge the Reduced Purchase Price;
Bankrupt  means the Borrower has become bankrupt or makes or seeks an arrangement with its creditors or an interim order is made under section 252(1) of the Insolvency Act 1986 in relation to the Borrower;
Contributions means the Lender Contribution and the Developer Contribution;

Default Interest Rate means a rate being 1% above the Bank of England base lending rate from time to time; 

Disposal means a transfer to a third party of the Borrower’s interest in the Property or any part of the Property or the grant of a lease whether periodic or for a fixed term other than an Exempt Disposal;

Exempt Disposal means a disposal that is the vesting of the whole of the Borrower's interest in the Property in a person taking under a will or on an Intestacy or under Section 24 or 24A of the Matrimonial Causes Act 1973 or under Section 2 of the Inheritance (Provision for Family and Dependants) Act 1975 or 17 Matrimonial and Family Proceedings Act 1984 where (in the case of the death of the Borrower) such person is a member of the family of the Borrower who has resided with the Borrower throughout the period of 12 months ending with the death of the Borrower and for the purposes of this Deed, a "member of the family" has the same meaning as that contained in Section 62 of the Housing Act 1996 (as amended or replaced from time to time);

Full Purchase Price means the full purchase price of the property which would be payable but for Contributions offered pursuant the HomeBuy Direct scheme and which is not more than the Initial Market Value;

HomeBuy Direct means the government low cost home ownership initiative of the same name as described in the HomeBuy Direct Prospectus published by the Housing Corporation on 1 October 2008;

Initial Market Value means the sum of £[●] being the Market Value at the date of this mortgage;

Initial Proportion means [●]%;

Gross Interest means a sum equal to 1.75% of the Initial Market Value subject to annual increases in accordance with Clause 9;

Lender Contribution means a sum equal to the Agency Contribution;

Management Fee means £4 per month payable in the circumstances as set out in Clause 4.2 (subject to review in accordance with Clause 9);

Management Fee Review Date means each 1 April whilst this Agreement subsists;

Market Value means the price which the Property would fetch on the open market on a sale by a willing vendor to a willing purchaser on the assumption if not a fact that all the covenants on the part of the Borrower in this mortgage have been fully complied with and in the event of damage to the Property that it has been fully reinstated and disregarding any additions or improvements made by the Borrower with the written consent of the Lender provided that in the case of a Disposal where the Disposal price (disregarding any part of that price attributable to any additions or improvements made by the Borrower with the written consent of the Lender) is greater than the Market Value then the Market Value shall be substituted with such Disposal price when calculating the Repayment Sum;
Memorandum means the Memorandum of Redemption of Part annexed to this mortgage at the Second Schedule;

New Management Fee means the Management Fee increased pursuant to Clause 9 on each Review Date;

Nominated Agent means such agent appointed by the Lender from time to time and notified in writing to the Borrower;

Payment Method means the method by which the Borrower pays the Interest and other payments due under this mortgage;

Qualifying Lender has the meaning given in Statutory Instrument 2005/2863;

Reduced Purchase Price means the Full Purchase Price less the Contributions;

Remaining Proportion means the Initial Proportion less any Specified Proportion(s) in respect of which payment has been made in accordance with clause 8.4;
Related Agreement means an equity mortgage of even date made between (1) the Borrower and (2) the Agency;
Repayment Sum means the Remaining Proportion of the Market Value shown in the Valuation obtained under clause 6, 7 or 8 as the case may be;

Review Date means 1 April [insert appropriate year – being first 1 April after the fifth anniversary of this mortgage] and each successive 1 April;

RPI means the United Kingdom General Index of Retail Prices or in the event that such ceases to be published (as to which the Lender's decision shall be conclusive) or if the said Index or the basis on which it is calculated or published is altered to a material extent (as to which the Lender's decision shall be conclusive) then the Lender may give written notice to the Borrower of some other published index of general prices or the value of money as a substituted index and in that case the substituted index so selected shall from that point onwards be the RPI;

Security Interest means any mortgage, pledge, lien, charge, security assignment, hypothecation or security interest or any other agreement or arrangement having the effect of conferring security (including, for the avoidance of doubt, a floating charge) or any other type of preferential arrangement having a similar effect;

Specified Interest means a sum equal to the Remaining Proportion of the Gross Interest per annum and paid monthly in arrears;

Specified Proportion means a percentage stated in an application under Clause 8.2 being a minimum of 5% of the Market Value provided that the Specified Proportion may never be such that the Remaining Proportion will be 5% or less; 

Transfer Notice means notice served pursuant to clause 6.1;

Valuation Notice means notice of the determination of the Valuer of the Market Value;

Valuer means an independent qualified valuer appointed by agreement between the parties or failing agreement by or on behalf of the president for the time being of the  Royal Institute of Chartered Surveyors on the application of either party. 

204.2 In this mortgage where the context admits references to the “Borrower”, "the Agency" and “the Lender” include their successors and the persons deriving title under them

204.3 Where the Borrower is more than one person the covenants on the part of the Borrower shall be joint and several covenants and references to the Borrower include any one or more of those persons

204.4 The singular includes the plural and the masculine includes the feminine and the neuter and vice versa

204.5 Any clauses schedules and paragraphs referred to in this mortgage are clauses schedules and paragraphs to this mortgage unless specifically stated otherwise

204.6 Any primary or subordinate statutory provisions referred to in this mortgage shall include any regulations statutory instruments or secondary legislation made pursuant to such statutory provisions and any variation amendment or re-enactment of such provisions.
204.7 Nominated Agent

The Lender reserves the right to notify the Borrower that a Nominated Agent has been appointed to administer this loan (together with the Related Agreement) on its behalf and to collect all payments that are due (including any payments pursuant to Clauses 6,7 and/or 8). Where the Lender has confirmed that a Nominated Agent is appointed, all correspondence and/or payments that are required under this mortgage should be directed to the Nominated Agent unless the Lender has notified you otherwise (in writing) of any changes to this arrangement.

204.8 Related Agreement

All payments made in respect of this Mortgage and the Related Agreement shall be divided equally between the two mortgages and, in the case of payments made pursuant to Clauses 6,  7 and/or 8, such payment shall be equally apportioned in order to ensure that this Mortgage and the Related Agreement are redeemed at the same rate.

205 Mortgage

205.1 The Lender has been paid the Agency Contribution by the Agency and has agreed that:

205.1.1 the Contributions would be deducted from the Full Purchase Price of the Property and that the Borrower would only be required to pay the Reduced Purchase Price; and

205.1.2 any obligation on the Borrower to pay an amount equal to the Contributions to the Lender is satisfied by the Borrower entering into this mortgage and the Related Agreement.
205.2 In consideration of the reduction in the Full Purchase Price by an amount equal to the Lender's Contribution, the Borrower with full title guarantee charges all of his rights, title and interest in the Property by way of legal mortgage to the Lender as security for the discharge of the obligations and the making of the payments referred to in clause 2.3.

205.3 The Borrower covenants with the Lender that it will discharge all of its obligations which arise under the terms of this Mortgage and make all payments to the Lender as set out in this Mortgage as and when they fall due.
206 Proviso for redemption and power of sale

206.1 If the Borrower pays to the Lender all the sums he covenants in this mortgage to pay the Lender, the Lender will duly discharge this security in accordance with the terms of this Mortgage.

206.2 The Lender shall at any time after the occurrence of one of the events set out in Clause 5 have the power of sale and of appointing a receiver and other powers conferred by the Law of Property Act 1925 save that section 103 (which restricts the exercise of said power of sale) shall not apply to this security. 

207 Covenants by the borrower

The Borrower covenants with the Lender:

207.1 To pay to the Lender on or immediately after a redemption event (which is described in Clause 5) an amount equal to the Repayment Sum by reference to the valuation as on the date of such an event together with any other sums payable and outstanding under this Mortgage.  This payment is to be made in the way described in Clause 6 which clause also describes the valuation which is required. 

207.2 To pay by monthly instalments on the first day of each month (in arrears) from [insert 5th anniversary of date of this mortgage] by direct debit the Specified Interest.  If the Borrower pays with a Payment Method other than direct debit and this is used and accepted by the Lender then the Borrower will pay the Management Fee every month in arrears as well as paying the Specified Interest.

207.3 To occupy the Property as the Borrower's only or main residence. 

207.4 To keep the Property and all additions to the Property in good and substantial repair (allowing the Lender to enter and view the state of repair of the same at all reasonable times on reasonable notice without becoming liable to account as mortgagee in possession) and insured against loss or damage by fire and all other risks which the Lender reasonably considers ought to be insured against in the Borrower’s name and with the interest of the Lender noted on the policy to the full value of the Property in an insurance office of repute and will duly and punctually pay all premiums and other monies necessary for effecting and keeping up such insurance immediately on the same becoming due or within one week of the due date and will on demand produce to the Lender the policy or policies of such insurance and the receipt for every such payment.

207.5 To apply all monies received on any insurance whatsoever in respect of loss or damage by fire or otherwise to the Property or any part of the Property in making good the loss or damage as soon as possible or (at the option of the Lender where repayment  has become due under Clause 5) in or towards the discharge of the Repayment Sum.

207.6 To observe and perform all restrictive and other covenants all building regulations and all restrictions conditions and stipulations (if any) for the time being affecting the Property or the mode of the user or enjoyment of the same or any part of the Property.

207.7 To pay and discharge all existing and future rents rentcharges rates taxes duties charges assessments impositions and outgoings whatever (whether imposed by deed or statute or otherwise and even though of a wholly novel character) now or at any time during the continuance of this security payable in respect of the Property or any part of the Property or by the owner or occupier of the Property.

207.8 To execute and do at the expense of the Borrower all such works and things whatever as may now or at any time during the continuance of this mortgage be directed or required by any national or local or other public authority to be executed or done upon or in respect of the Property or any part of the Property or by the owner or occupier of the Property.

207.9 To obtain all licences permissions and consents and execute and do all works and things and bear and pay all expenses required or imposed by any existing or future legislation in respect of any works carried out by the Borrower on the Property or any part of the Property or of any user of the Property during the continuance of this mortgage.

207.10 Not to make or cause or permit to be made any alteration in or addition to the Property nor carry out any development or change of use on the Property within the meaning of any legislation for the time being relating to town and country planning without the previous consent in writing of the Lender such consent not to be unreasonably withheld.

207.11 To deliver to the Lender within seven days of receiving them full particulars of any notice or order or proposal served or made by a planning authority affecting the Property or any part of the Property which the Borrower receives and take all necessary steps to comply with any such notice or order or proposal.  If you do not comply with this clause then you must permit the Lender to enter on the Property for the purpose of taking such steps.

207.12 At the Borrower’s own cost at the request of the Lender to make or join with the Lender in making such representations or objections or appeals in respect of any such notice, order or proposal served or made by any planning authority as the Lender may reasonably require and indemnify the Lender against all costs charges and expenses reasonably and properly incurred by the Lender in respect of such representations objections and appeals.

207.13 Not without the prior consent in writing of the Lender to exercise the power of leasing or agreeing to lease or accepting surrenders of leases conferred on a mortgagor in possession by the Law of Property Act 1925 nor otherwise to grant or agree to grant any lease or tenancy of the Property or any part of the Property nor to confer upon any person any contractual licence right or interest to occupy the Property or any part of the Property or part with possession of the Property.

207.14 Not to deal with his interest in the Property in any way other than in accordance with clause 6 or 7.
207.15 Without limiting the generality of Clause 4.14, not to create or permit to subsist any Security Interest on the Property, save for

207.15.1 any lien arising by operation of law in the ordinary course of business in relation to fixtures and fittings and securing amounts not more than 30 days overdue;

207.15.2 a Security Interest securing amounts owing to a Qualifying Lender but only to the extent permitted by paragraph 10.1;

207.15.3 any Security Interest created with the prior written consent of the Lender.

207.16 To keep the Lender fully indemnified in respect of any breach or non-observance of the covenants contained in this clause.

207.17 To comply with the Borrower's covenants and obligations under the Related Agreement.

208 Redemption events 

The occurrence of any of the following events shall trigger repayment under the provisions of Clause 4.1 of this Mortgage:

208.1 Any Disposal save for an Exempt Disposal; or
208.2 If the Borrower is in breach of the Borrower’s covenants and obligations under this Mortgage the expiry of a default notice served by the Lender under section 87(1) (and in accordance with the requirements of Section 88) of the Consumer Credit Act 1974 where the Borrower fails to take the action specified by the Lender in any default notice by the date specified for such purpose in the default notice; or 

208.3 Upon repayment in full of the first charge or mortgage obtained by the Borrower as referred to in Clause 10 of this Mortgage unless at the same time the Borrower takes out another first charge or mortgage in accordance with Clause 10; or

208.4 The Borrower is Bankrupt; or

208.5 The twenty fifth anniversary of the date of this Mortgage.
209 Transfer of the Property and Determining the Repayment Sum

209.1 If the Borrower wishes to make a Disposal the Borrower must notify the Lender in writing to the effect that he wishes to make a Disposal provided that the Borrower shall simultaneously serve such notice in accordance with the identical provisions in the Related Agreement. 

209.2 Within fourteen (14) days of service of the Transfer Notice or where any of the other events set out in Clause 5 applies (each a “relevant event”), the Borrower shall apply (at its own cost) to the Valuer (whose decision shall be final) to determine the Market Value as at the date of receipt of the Transfer Notice or as at the date of the other relevant event as the case may be and within five (5) working days of receipt of such determination the Borrower shall serve a Valuation Notice on the Lender.

209.3 The Valuation Notice shall remain valid for a period of three (3) months (or four (4) months if extended by the Valuer) and in the case of a Disposal where completion of the Disposal does not take place within three (3) months (or as extended) of service of the Valuation Notice by the Borrower on the Lender, the procedure set out in Clauses 6.1 and 6.2 shall be repeated prior to the Disposal 

209.4 Upon completion of the Disposal in accordance with this Clause 6 or, where any other relevant event occurs within seven (7) days after determination of Market Value under Clause 6.2, the Borrower shall pay to the Lender the sums due in accordance with clause 4.1 PROVIDED THAT following completion of a Disposal no person shall be registered as proprietor of the Property until such time as the sums due in accordance with clause 4.1 are paid to the Lender at which time the Lender shall provide consent to the registration in accordance with Clause 11 and apply to the Land Registry to remove the restriction referred to in Clause 11 from the Register  

210 Redemption before transfer

210.1 If the Borrower wishes to redeem this mortgage before an event specified in clause 5 the following procedure shall apply: 

210.1.1 The Borrower shall (at any time after twelve months from the date hereof) apply in writing to the Lender (such application to be simultaneous with an application under identical provisions in the Related Agreement)

210.1.2 Within fourteen (14) days of service of the notice as specified in 7.1.1 the Borrower shall apply (at its own cost) to the Valuer (whose decision shall be final) to determine the Market Value as at the date of receipt of such application and within five working days of receipt of such determination by the Valuer the Borrower shall serve a Valuation Notice on the Lender

210.1.3 At any time within three (3) months (or four (4) months if extended by the Valuer) of service of the Valuation Notice the Borrower may pay an amount equal to the Repayment Sum together with any reasonable costs and expenses incurred by the Lender pursuant to this Mortgage and together with any other sums payable and outstanding under this Mortgage provided such payment is simultaneous with the payment made pursuant to identical provisions in the Related Agreement.

210.1.4 As soon as reasonably possible after receipt of such payment the Lender will duly discharge this security and apply to the Land Registry to remove the restriction referred to in clause 11 from the register.

211 Redemption of part before transfer

211.1 Subject to Clause 8.2 the Borrower shall at any time after twelve (12) months from the date hereof be permitted to redeem a Specified Proportion of this Mortgage at any time before an event specified in clause 5 and the following procedure shall apply: 

211.2 The Borrower shall apply in writing to the Lender indicating what Specified Proportion the Borrower would like to redeem (such application to be simultaneous with an application under the identical provisions in the Related Agreement and for an identical Specified Proportion).

211.3 Within fourteen (14) days of service of such an application as specified in 8.2 the Borrower shall apply to the Valuer to determine the Market Value as at the date of receipt of such application and within five (5) working days of receipt of such determination by the Valuer the Borrower shall serve a Valuation Notice on the Lender together with written confirmation of any change to the Specified Proportion that the Borrower would like to repay following on from such valuation.

211.4 At any time within three (3) months (or four (4) months if extended by the Valuer) of service of the Valuation Notice the Borrower may pay the Specified Proportion (as specified in accordance with 8.2 or 8.3) of the Market Value together with any reasonable costs and expenses incurred by the Lender pursuant to this Mortgage together with any other sums payable and outstanding under this Mortgage provided that such payment is simultaneous with the payment made pursuant to the identical provisions in the Related Agreement.

211.5 As soon as reasonably possible after receipt of such payment the Lender shall execute a Memorandum evidencing the redemption of part and specifying the Remaining Proportion and details of the revised amount of Specified Interest and provide such Memorandum to the Borrower.

212 Interest Review

212.1 On and with effect from each Review Date the Gross Interest shall be adjusted by increasing the actual amount of Gross Interest payable immediately before that Review Date by 1% plus the increase (if any and expressed as a percentage) in RPI for the twelve (12) month period ending at the end of the September immediately preceding that Review Date.

212.2 On each Management Fee Review Date the New Management Fee shall be calculated by increasing the Management Fee by the increase in RPI (if any and expressed as a percentage) for the twelve (12) month period ending at the end of the September immediately preceding that Review Date.  

212.3 On each Management Fee Review Date the Management Fee shall be increased to be an amount equal to the New Management Fee as at the relevant Review Date.  

213 Provisos

213.1 This Mortgage shall have priority immediately after one (1) prior legal charge (including any further advances issued in accordance with that legal charge for the purposes below) securing an amount advanced to the Borrower by a lending institution which is a Qualifying Lender for the purposes of enabling the Borrower to 

213.1.1 acquire the Property; or 

213.1.2 fund improvements in the Property which have been approved by the Lender; or

213.1.3 redeem a sum pursuant to Clause 7 or 8 
213.1.4 refinance an existing loan made in accordance with  this clause 10.1; 

provided that the legal mortgage is approved in advance in writing by the Lender and the capital sum advanced under such legal mortgage does not exceed, where clause 10.1.1 applies, the sum equal to the Initial Market Value less the Contributions and any deposit paid by the Borrower or where clause 10.1.2 applies, the amount payable in respect of such improvements or where clause 10.1.3 applies, the sum required to redeem a sum pursuant to Clause 7 or 8 or where 10.1.4 applies, the amount originally borrowed under the existing loan as approved in accordance with this Clause 10.1. For the avoidance of doubt, this Mortgage shall rank equally with the Related Agreement.

213.2 If default shall at any time be made by the Borrower in the performance of any of the covenants contained in this Mortgage it shall be lawful for but not obligatory upon the Lender: 

213.2.1 to perform the same and to pay all costs and damages reasonably occasioned by such default; and 

213.2.2 with power in the case of any failure to repair in accordance with the covenants contained in this mortgage to enter upon the Property upon reasonable prior written notice without becoming liable to account as mortgagee in possession.

213.3 All monies expended by the Lender for any such purpose and all costs charges and expenses reasonably and properly incurred by the Lender in relation to the protection or enforcement of this security whether involving litigation or not shall on demand be repaid to the Lender by the Borrower. 

213.4 If the Borrower fails to pay any amount payable by it under this mortgage, it shall on demand by the Lender, pay interest on both the overdue amount and on all costs, charges and expenses properly incurred by the Lender in relation to the protection or enforcement of this security (whether involving litigation or not and on a complete unlimited and unqualified indemnity basis) from the date upon which such amount was due up to the date of actual payment, both before and after judgement, at the Default Interest Rate (such interest being compounded at such intervals as the Lender shall determine but no more than once per year).

213.5 Until repayment all monies due shall be a charge on the Property provided that the charge shall be in addition and without prejudice to any and every other remedy lien or security which the Lender may or but for the said charge would have for the recovery of monies secured by this mortgage or any part of those monies.

214 Restriction

The parties agree that no person or persons shall be registered under the Land Registration Acts 1925 to 2002 or any statutory amendment or re-enactment of those Acts as proprietor or proprietors of the Property or any part of the Property without the consent in writing of the Lender (which shall not be granted if the Lender is not satisfied that other provisions of this Agreement have been complied with in relation to the Property) and the Borrower shall at the same time as registering this mortgage apply to HM Land Registry for the following restriction in standard form P pursuant to rule 91 and Schedule 4 of the Land Registration Rules 2003 (as amended) to be entered in the proprietorship register of the title to the Property:

“No disposition of the registered estate by the proprietor of the registered estate is to be registered without a written consent signed by the proprietor for the time being of the charge dated [●] 20[●] in favour of [Developer name] referred to in the charges register”

215 Deed of Priority
A Deed of Priority dated [●] of [●] 200[●] has been entered into between the Lender and the Agency ("Deed of Priority") regulating the priority between this mortgage and the Related Agreement and the Borrower shall at the same time as applying to HM Land Registry to register this mortgage apply to have the Deed of Priority noted on in the charges register of the title to the Property.

216 Possession

If the Lender shall enter into possession of the Property (or any part of the Property) the Lender may from time to time go out of such possession and shall not be liable to account as mortgagee in possession while in fact out of such possession provided that notice of such fact shall within seven days after its happening be served on the Borrower.

In witness of the above provisions the Borrower has executed this mortgage as a deed the day and year set out at the beginning of this mortgage

The First Schedule to the Equity Mortgage [Developer]

The Property

[●]

Title Number

[●]

The Second Schedule to the Equity Mortgage [Developer]
Memorandum Of Redemption Of Part

Borrower

:
[●]

Lender

:
[Developer]

This is to record

On the [●] day of [●] 200[●] the Borrower paid to the Lender £[●] being [●]% (the Specified Proportion) of the Market Value as assessed by the Valuer on  the [●] day of [●] 200[●]

The Remaining Proportion from the [●] day of [●] 200[●] shall be [●]%

Signed by the Borrower

	Signed and delivered as a deed by the Borrower(s):

in the presence of:

Date of signature: [●]


  TC "Schedule 12 Deed of Priority" \l1 Schedule 12

Deed of Priority

HomeBuy Direct

	[image: image5.jpg]





dated 




Homes and Communities Agency
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and
[Name of Developer]

(as Developer)
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Deed

dated [●]

Parties

(7) Homes and Communities Agency, a body corporate under Section 1 of the Housing and Regeneration Act 2008, of 110 Buckingham Palace Road London SW1W 9SA (the Agency); and

(8) [The Developer) a [company] [limited liability partnership] incorporated in England and Wales with registration [•] whose registered office is at [•] (facsimile number: [•]) (the Developer) .

Background

(A) The Agency and the Developer have agreed to participate in the HomeBuy Direct Scheme.

(B) It is a condition to the provision of the grant funding by the Agency that the Agency and the Developer enter into this deed of  priority.

(C) It is intended by the parties to this document that it will take effect as a deed despite the fact that a party may only execute this document under hand.

Operative Clauses
217 Definitions and interpretation

217.1 Definitions

In this deed unless the context otherwise requires:

Approved Lender means the lender providing mortgage finance to the Eligible Purchaser (secured by a prior legal charge) and who is:

(a) a Qualifying Lender; and

(b) who is aware of the terms of the HomeBuy Direct Scheme and who has confirmed that it will provide prior loans to Buyers participating in the HomeBuy Direct Scheme

Buyer means a person:

(c) who satisfies the eligibility criteria issued from time to time by the Agency in relation to HomeBuy Direct Schemes;

(d) who has been approved as eligible by or on  behalf of the Agency; and 

(e) who is taking out a prior first fixed charge with an Approved Lender. 

Buyer’s Obligations means all the money and liabilities now or hereafter due owing or incurred to the Agency and/or the Developer by any Buyer in any manner whatsoever, in any currency or currencies (whether present or future, actual or contingent) and whether owed by any Buyer as principal or surety or incurred solely or jointly with another, together with all interest accruing thereon and all costs charges and expenses incurred by the Agency and/or the Developer in connection therewith;

Developer HomeBuy Direct  Mortgage means an equity mortgage (in such form as shall be prescribed by the Agency) provided to a Buyer by the Developer to enable the Buyer to fund part of the purchase price of a HomeBuy Direct Property and which will be secured on the relevant HomeBuy Direct Property in favour of the Developer.

Equity Mortgages means the Agency HomeBuy Direct Mortgage and the Developer HomeBuy Direct  Mortgage. 

Agency HomeBuy Direct Mortgage means an equity mortgage (in such form as shall be prescribed  by the Agency) provided to a Buyer by the Agency to enable the Buyer to fund part of the purchase price of a HomeBuy Direct Property and which will be secured on the relevant HomeBuy Direct Property in favour of the Agency.
HomeBuy Direct Property means an eligible new build property which is available for sale under the HomeBuy Direct Scheme.

HomeBuy Direct Scheme means the government initiative by which accommodation is made available for purchase by any Buyer who provides a percentage of the purchase price of any HomeBuy Direct Property with the balance of the purchase price being made up by way of an Agency HomeBuy Direct Mortgage and a Developer HomeBuy Direct Mortgage .

Local HomeBuy Agent means such organisation as the Agency shall from time to time notify the Developer in writing will be the Local HomeBuy Agent for the purposes of this Agreement provided always that  the Agency may fulfil the role of Local HomeBuy Agent where none has been appointed.

Memorandum means the form of memorandum annexed to this deed at the First Schedule

Market Value means the best price reasonably obtainable in the open market for each property (disregarding the availability of the Equity Mortgages and HomeBuy Direct Scheme);

Priority Mortgage means the first fixed charge provided by an Approved Lender to a Buyer providing a maximum of the Market Value of the relevant HomeBuy Direct Property less the value of the Equity Mortgages.

Qualifying Lender has the meaning given to it in Statutory Instrument 2005/2863.

217.2 Interpretation
In this deed, references to:

Agency or Developer where the context admits, include a reference to its respective successors, assigns and/or transferees;

the Agency HomeBuy Direct Mortgage or the Developer HomeBuy Direct Mortgage includes a reference to any substituted or further security taken at any time by the Agency or the Developer respectively from the relevant Buyer but does not include a reference to any security taken from any third party;

Buyer’s Obligations is deemed to include a reference to any part of it;

persons include bodies corporate, unincorporated associations and partnerships in each case whether or not having a separate legal personality;

words importing one gender will be treated as importing any gender, words importing individuals will be treated as importing corporations and vice versa, words importing the singular will be treated as importing the plural and vice versa and words importing the whole will be treated as including a reference to any part, except where the context specifically requires otherwise;

this deed or to a provision of this deed, or any other document are references to it as amended, restated, supplemented or novated from time to time;

the words include or including (or any similar term) are not to be construed as implying any limitation and general words introduced by the word "other" (or any similar term) will not be given a restrictive meaning by reason of the fact that they are preceded or followed by words indicating a particular class of acts, matters or things;

statutory provisions, enactments or EC Directives will include references to any amendment, modification, extension, consolidation, replacement or re-enactment of any such provision, enactment or EC Directive, whether before or after the date of this deed. 

217.3 Headings
The clause, paragraph and schedule headings and the table of contents are inserted for ease of reference only and will not affect construction.

217.4 Third party rights
A person who is not a party to this deed has no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this deed.

218 Purpose

The parties have entered into this deed to regulate the respective priorities of the Equity Mortgages.  

218.1 No commitment to Buyer
Nothing contained in this deed will require the Agency or the Developer to advance any funds to any Buyer pursuant to the Equity Mortgages or impose any other obligation on either of them or any person not a party to this deed.

219 Priority

219.1 Ranking

219.1.1 The Agency and the Developer acknowledge that the Equity Mortgages rank below the Priority Mortgage in order of priorities.

219.1.2 The Agency and the Developer agree that the Equity Mortgages will rank equally as continuing security for the payment to the Agency and Developer of the Buyer’s Obligations to the Agency and Developer.

219.1.3 The Agency and the Developer agree to the Agency HomeBuy Direct Mortgage being registered at the Land Registry by way of a second charge and the Developer HomeBuy Direct Mortgage being registered by way of a third charge provided that it is agreed that notwithstanding the fact that the Equity Mortgages will be not be ranked equally in the Charges Register at the Land Registry the Equity Mortgages shall be ranked equally in accordance with the provisions of this Deed.

219.2 Trust
The Agency and the Developer will hold in trust any money received pursuant to the Equity Mortgages to give effect to the priorities declared by this deed.

220 Assignment

The parties to this deed undertake not to assign or transfer the Equity Mortgages to any other person without first procuring that such person enters into a deed with the other party upon the same terms as this deed.

221 Enforcement

221.1 Consultation
Subject to clause 5.2, the Agency and the Developer agree that, if either of them intends to enforce an Agency HomeBuy Direct Mortgage or a Developer HomeBuy Direct Mortgage as the case may be, it will give notice of such intention to the other party prior to taking such action and the Agency and the Developer will consult with each other regarding the appointment of a suitable person as receiver pursuant to the Equity Mortgages.

221.2 Independent action
The Agency and the Developer will be entitled to take independent action to enforce an Agency HomeBuy Direct Mortgage or a Developer HomeBuy Direct Mortgage as the case may be without any such notice or consultation as is mentioned in clause 5.1 where it considers it necessary to do so to protect its interests, provided that (1) it will forthwith give notice to the other party of the action so taken and (2) any receiver appointed by the relevant party will have a prior right to possession of the relevant HomeBuy Direct Property.

221.3 Time or indulgence
Until such time as either the Agency or the Developer has taken or notified to the other an intention to take any enforcement action referred to in this clause 5 each of the Agency and the Developer will be entitled without reference to the other (1) to grant time or indulgence or any waiver to any Buyer or (2) to abstain from perfecting or enforcing any of the rights which it may now or in the future have against any Buyer, in each case without prejudicing its rights under this deed.

222 Acknowledgements

222.1 Deposit of documents
The Agency and the Developer agree that all deeds and documents relating to the relevant HomeBuy Direct Property which are required to be deposited with either of them by any Buyer under the provisions of the Equity Mortgages will be held by and deposited with the Agency or its nominated agent without affecting the priorities expressed in this deed.

222.2 Consents
To the extent that the consent of the Agency and the Developer is necessary under the Agency HomeBuy Direct Mortgage or Developer HomeBuy Direct Mortgage for the Buyer to create the Agency HomeBuy Direct Mortgage or Developer HomeBuy Direct Mortgage, such consent is given or confirmed by this deed.

223 Payments

The parties to this Deed acknowledge that all payments which are made by a Buyer in relation to the Equity Mortgages will be made to the Agency (or a nominated agent of the Agency) and any monies received by the Agency (or its nominated agent) shall be divided equally between the Equity Mortgages.

224 Communication

224.1 Written
Any communication to be given in connection with this deed will be in writing.

224.2 Addresses
Any communication will either be delivered by hand or sent by first class prepaid post or fax to the Agency and the Developer at its address or fax number shown on page 1 unless it has communicated another address or fax number to the others in which case it must be sent to the last address or fax number so communicated.

224.3 Delivery
A communication sent by the parties to this deed will be deemed to have been received:

224.3.1 if delivered by hand, at the time of delivery;

224.3.2 if sent by first class pre-paid post, on the next day after posting; or

224.3.3 if sent by fax, when the Agency’s/Developer's fax machine records a complete transmission.

225 Governing law

225.1 Law of England

This deed will be governed by and is to be construed in accordance with the laws of England and Wales.

225.2 Exclusive jurisdiction
The courts of the jurisdiction specified in clause 9.1 have exclusive jurisdiction to settle any dispute arising in connection with the deed (a Dispute).  The parties agree that these courts are the most appropriate and convenient courts to settle Disputes and accordingly no party will argue to the contrary.

226 Miscellaneous

226.1 Severability
Each of the provisions of this deed will be severable and distinct from one another and, if at any time any one or more of those provisions is or becomes invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining provisions will not in any way be affected or impaired.

226.2 Release of Charge
If either Equity Mortgage is released or becomes wholly or partly invalid or unenforceable, the Agency/Developer, as appropriate will itself bear the resulting loss and will not be entitled to share in any moneys derived from property over which it has no valid or enforceable security.

226.3 Challenge
Neither the Agency or the Developer will challenge the validity or enforceability of any Agency HomeBuy Direct Mortgage or Developer HomeBuy Direct Mortgage.

226.4 Purchasers
No purchaser dealing with the Agency or the Developer or any receiver appointed by either of them need be concerned in any way with any provision of this deed.

226.5 Further assurance
Each of the Agency and the Developer agrees to do all acts and things and execute all documents and deeds which the Agency may reasonably require for the purpose of implementing this deed.

226.6 Other securities
Nothing in this deed will prejudice or affect the rights of either the Agency or the Developer under any guarantee, indemnity or other security held by it from any person other than any Buyer and any monies recovered under any such security may be applied in reduction of liabilities secured by it for as long as the Agency or the Developer receiving the same may in its absolute discretion think fit.

226.7 Warranties
Each party warrants to the other that it has full power and authority to enter into this deed.  Each party warrants to the other that it is the sole beneficial owner of its Equity Mortgage free from any encumbrance.

226.8 Continuation of deed
This deed will continue in effect despite the appointment of a receiver or similar official in respect of any Buyer or the whole or any part of any Buyer's assets or undertaking or the taking of any step by either the Agency or the Developer to enforce its respective Equity Mortgage.

226.9 Insurance proceeds
Any payments made to the Agency or the Developer by any insurer of any HomeBuy Direct property charged by the Equity Mortgages will be applied in reducing the Buyer's Obligations to the Agency and the Developer or in making good the relevant loss or damage as directed by the Agency.

227 Application of this deed and registration at HM Land Registry

227.1 The parties agree that this deed will apply in relation to every HomeBuy Direct Property in relation to which Equity Mortgages are granted.

227.2 The Developer shall procure that on completion of the relevant Equity Mortgages each Buyer (or its solicitors) shall forthwith apply to HM Land Registry to note the existence of this deed on the title of the HomeBuy Direct Property purchased.

227.3 The Developer shall execute in duplicate a Memorandum recording the details of each HomeBuy Direct Property in relation to which Equity Mortgages are granted and shall deliver one duplicate to the Local HomeBuy Agent and the other to the solicitors acting for the relevant Buyer together with a certified copy of this Deed of Priority in order to facilitate the application they are to make to HM Land Registry pursuant to clause 11.2.

The First Schedule

Memorandum of application of Deed of Priority

HM LAND REGISTRY

LAND REGISTRATION ACT 2002

ADMINISTRATIVE AREA
:
[●]

TITLE NUMBER

:
[●]

PROPERTY

:
[●]

THIS MEMORANDUM is made the [●] day of [●] 200[●]

Parties
(1)
[●] [(company registration number[●])] whose registered office is at [●] (the Developer);
(2)
Homes and Communities Agency, a body corporate under Section 1 of the Housing and Regeneration Act 2008, of 110 Buckingham Palace Road, London, SW1W 9SA (including any statutory successor) (the Agency)

Introduction
(D) The Agency and the Developer agreed under a Deed of Priority dated [●] (the Deed) that it would apply in relation to any HomeBuy Direct Property in relation to which Equity Mortgages are granted.

(E) Terms used in this Memorandum have the same meaning as in the Deed unless otherwise defined.

THIS IS TO RECORD

On the [●] day of [●]20[●] Equity Mortgages were completed (as detailed in the attached Schedule) in relation to the above mentioned Property and that the Deed applies to regulate the respective priority between the Equity Mortgages.

The Deed is activated in respect of the Equity Mortgages to which this Memorandum relates and any references to the Equity Mortgages shall be in respect of these Equity Mortgages 

signed



)



for and on behalf of
[    The Developer   ]


)

Duly authorised official

Schedule (to the First Schedule) 

Equity Mortgages

1. An equity mortgage dated [●] of [●] 20[●] and made between (1) [●] and (2) the Agency

2. An equity mortgage dated [●] of [●] 20[●] and made between (1) [●] and (2) the Developer

This Deed has been executed as a deed by the parties and is delivered and takes effect on the date at the beginning of this deed.

The COMMON SEAL of


)
HOME AND COMMUNITIES AGENCY

)

was hereunto affixed in the presence of

)



Authorised Signatory

EXECUTED as a DEED


)



for and on behalf of
[    The Developer   ]



)

Duly authorised official

  TC "Schedule 13 National HomeBuy Agent' Letter" \l1 Schedule 13

National HomeBuy Agent' Letter

Part A - FTBI

Dear [name of qualifying applicant]

First Time Buyers Initiative National HomeBuy Agent and [property address]

We would like to take this opportunity to congratulate you on the recent purchase of your new home through the First Time Buyers Initiative.  We would also like to introduce you to the Housing Options plus service, and explain the role they perform as National HomeBuy Agent.  

Housing Options plus has been appointed National HomeBuy Agent by the Homes and Communities Agency.  The role of Housing Options plus as National HomeBuy Agent covers all post-sale administration and enquiries relating to  the Homes and Communities Agency provision of financial assistance for the purchase of your new home.  This will include: 

· Repayment collection

· Fee collection (when they become payable after three years of ownership)

· Staircasing (increasing your entitlement to a share of the future sale proceeds)

· Repaying the Homes and Communities Agency and removing the second charge on your property

· Remortgages approval, permission for further advances and transfers of ownership

· Annual fee statements

You will be able to contact Housing Options plus team through: 

website:  www.myftbihome.co.uk 
Tel:  0845 470 0121
Post:  Housing Options plus
PO Box 61613
London, SE9 5WR

All information, including frequently asked questions, will be posted on to the website.  There is also a contact section where you can email any other queries you may have.

We will now be passing your details and information relating to your purchase to Housing Options plus.  They will be contacting you shortly with an initial welcome letter to further outline their role.

On behalf of myself, and all my colleagues at [Local HomeBuy Agent] I would like to wish you best wishes for the future and hope you will be very happy in your new home.  

Yours sincerely

[Local HomeBuy Agent]

Part B – HomeBuy Direct

Dear [name of qualifying applicant]

HomeBuy Direct National HomeBuy Agent and [property address]

We would like to take this opportunity to congratulate you on the recent purchase of your new home through HomeBuy Direct.  We would also like to introduce you to the [name NHBA], and explain the role they perform as National HomeBuy Agent.  

[●] has been appointed National HomeBuy Agent by the Homes and Communities Agency.  The role of [●] plus as National HomeBuy Agent covers all post-sale administration and enquiries relating to your new home.  This will include: -

· The Homes and Communities Agency provision of financial assistance for the purchase of 

· Repayment collection

· Fee collection (when they become payable after five years of ownership)

· Staircasing (increasing your entitlement to a share of the future sale proceeds)

· Repaying the Homes and Communities Agency and the [house builder] and removing the second charges on your property

· Remortgages approval, permission for further advances and transfers of ownership

· Annual fee statements

You will be able to contact Housing Options plus team through: -

website: [●]
Tel:  [●]
[Address [●]]

All information, including frequently asked questions, will be posted on to the website.  There is also a contact section where you can email any other queries you may have. 

We will now be passing your details and information relating to your purchase to [●] plus.  They will be contacting you shortly with an initial welcome letter to further outline their role.

On behalf of myself, and all my colleagues at [Regional Local HomeBuy Agent] I would like to wish you best wishes for the future and hope you will be very happy in your new home.  

Yours sincerely

[Local HomeBuy Agent]
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Insurance 

In accordance with Clause 33 of this Agreement the Local HomeBuy Agent shall take out an maintain the following insurances upon the following terms and conditions: 

Insurance for a sum of not less than: 

· £10m (ten million pounds) public liability insurance

· £10m (ten million pounds) employee liability insurance

· £10m (ten million pounds) professional indemnity insurance

· £2m (tow million pounds) fidelity guarantee insurance

in respect of each and every claim. 

















































































































